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MONDAY, JANUARY 18, 1960 


U.S. Senate, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
Washington, D.C. 

The committee met, pursuant to notice, at 10:35 a.m., in room G-308, 

New Senate Office Building, Senator Thomas C. Hennings (chairman) 
residing. 

; Present: Senators Hennings, Hayden, Mansfield, Jordan, Curtis, 

Morton, and Keating. 

Also present: Senator Sam J. Ervin, Jr.; and Gordon F. Harrison, 
chief clerk and counsel, and Langdon West, special counsel, Committee 
on Rules and Administration. 

The Cuarrman. A quorum being present, the committee will please 
come to order. 

Today the Committee on Rules and Administration of the U.S. 
Senate leaten public hearings on several legislative proposals to pro- 
vide for the appointment of so-called temporary Federal registrars 
in order to make more effective the right to vote. 


These proposals are contained in the following bills referred to this 
committee: S. 2684, introduced by Senator Humphrey ; S. 2719, by 
Senator Morse; S. 2783 by Senator Javits; S. 2814 by Senators Hum- 
phrey, Hart, McNamara, Douglas, Clark, and McCarthy. 


In general, while differing in details, these bills would authorize 
the President, on the basis of findings that citizens otherwise eligible 
to vote were because of race or color denied the right to register for 
voting and to vote, to designate Federal officials, such as the clerks 
of US. district courts, as temporary Federal registrars to register 
qualified voters for Federal elections. 

Three other bills (S. 2722, S. 2785, and S. 2535) deal with related 
subjects. S. 2722 and S. 2785 would provide for the preservation 
of all registration and voting records for a period of 5 years, and 
S. 2535 introduced by Senator Philip Hart of } Michigan for himself 
and 14 other Senators is a much more elaborate design calling for a 
permanent congressional elections commission to be given broad au- 
thority in the field of Federal elections where violations of voting 
rights are found. 

Our form of government rests on the philosophical basis certainly 
that those who are governed by any particular group of persons 
should at stated intervals of time have an opportunity to give or with- 
hold their consent to be so governed. The manner in which consent 
is given or withheld among us, under our system, is by voting. With- 
out the basic right to vote being really effective, the great guarantees 
of the Bill of Rights such as freedom of religion, freedom of speech, 
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freedom of press, and freedom of assembly, would be empty. The 
right to vote in a free and effective manner is in the long run basic to 
all the other freedoms. 


While with most of us there are times when the right to trial by 
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Am 0 
jury, the right to counsel, and the right to confront witnesses may ap-} our ure 
pear vastly more important than the right to vote, none the less, as —— 
we all know, these basic rights of a free people are without meaning if ee 
not supported by the right to vote. portanc 

From the bills before us it is obvious that in the opinion of many On 
persons, including some Senators, there are areas in this country | n 
where many qualified citizens, within the meaning of the Constitution - 
and, indeed, within the meaning of their individual State constitu-| APP 
tions and laws, are being effectively denied the right to vote. The} Tor 
bills before this committee have been obviously introduced in the] K. Ja 
Senate with this glaring defect in our democracy in mind. Josep 

None of us on this committee, it might be said, comes here free of | yario 
some ideas on this complex and controversial subject. We would not On 
be candid if we did not admit that we have already formed some ideas, | Minn 
some semblance of ideas about this legislation. latior 
_ As is the case in all hearings in the Congress, the primary purpose | that : 
is to enlighten the members of the authorized committees of the Con- | as wi 
gress and, in turn, to enlighten the members of the Senate with respect | goon 
to legislation which may be presented to it for consideration. for t) 

We members of the Committee on Rules and Administration must At 
approach the issues before us with as much objectivity as we can | ming 
possibly command. any § 

Last September, the United States Commission on Civil Rights Se 
issued its first report, and among other things found that substantial | eoyr 
numbers of our citizens have been denied the right to vote. The Com- I 
mission made recommendations in which five of the six distinguished }  {o gg 
Commissioners joined. have 

With this in mind, the committee had originally hoped to begin per! 
these hearings with the testimony of three of the distinguished mem- } 4, j, 
bers of the United States Commission on Civil Rights, the Chairman of | ,, , 
the Commission, Dr. John A. Hannah, president of Michigan State T 
University; the Vice Chairman, Dean Robert G. Storey of Dallas, > o¢, 
Tex. ; and the Honorable John S. Battle, the distinguished former Gov- font 
ernor of Virginia, who dissented from the recommendations of the ie 
Commission on the appointment of temporary Federal registrars. Ser 

Because of a meeting today of the Joint Defense Board in Florida, th 
Dr. Hannah is unable to be here with us, but the Vice Chairman, Dean d - 
Storey, is here to present the views of the Commission as well as his "I 
own. ; ber 

It is unnecessary for me to say that Dean Storey is one of the most h 
honored and respected lawyers in the country. He was executive trial * 
counsel for the United States at the Nuremberg trials, is a past presi- ; 
dent of the American Bar Association, and until very recently dean ies 
of Southern Methodist University Law School. He is also president ) 
of the Southwestern Legal Foundation and a prominent member of | 
the Dallas bar in active practice of the law. he 





On January 13, in an effort to urge Governor Battle to appear and 
thus present to us his dissent and the reasons for his dissent as well 
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as his other valuable observations, in my capacity as chairman of this 
committee, I sent the following wire which I shall read into the 
record : 


Am most hopeful that you shall find it possible on such short notice to accept 
our urgent invitation and request to you conveyed through Gordon Tiffany to 
present on Monday, January 18, your position on the question of temporary 
Federal registrars. Your knowledge of this question and your standing as a 
distinguished American makes your views on this complex subject of vital im- 
portance to the Congress. 


On January 14, Governor Battle sent word of his inability to accept 
the invitation in the following wire: 


‘ic to 









lany 





tion 
‘itu- 
The 

the 


Appreciate invitation and regret unable to accept. 


Tomorrow the committee has scheduled as witnesses Senator Jacob 
K. Javits of New York, Senator Philip Hart of Michigan, and Mr. 
Joseph L. Rauh, Jr., a prominent Washington attorney representing 
various organizations in the field of civil rights. 

On Thursday we may hear from Senator Hubert H. Humphrey of 
Minnesota, and some representatives of groups interested in this legis- 
lation have asked to be heard; and, of course, I would like to announce 
that any other Senators or any other persons who would like to appear 
as witnesses before this committee should let the committee know as 
soon as possible so that we can make proper plans and arrangements 
for them to appear. 

At this time, I would like to call upon the distinguished ranking 
minority member of the Committee on Rules and Administration for 
any statement he may care to make. 

Senator Curtis. Mr. Chairman, I want to thank you for your 
courtesy. 

I will not take time at present to discuss the legislation. 1 want 
to say to these distinguished witnesses who are here that several of us 
have more than one committee meeting going on this morning, and 
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oe perhaps that will be true the other mornings. If we find it necessary 
‘of | leave the committee room, we want you to know it is not because 
ite | Weare lacking in our interest in the statement that you will make. 
The CuHarrman. I might say, too, for the benefit of witnesses, and, 
a of course, Senators are aware of this fact, that a transcript of today’s 
he | testimony will be available tomorrow morning for their benefit and 





study, as will be so for each day on which hearings are held, so that 
Senators, when they have conflicts, as so many of us do every day of 
the week, will not be denied the benefit of what has been said and done 
during the course of these hearings. 

I would now like to ask the distinguished ranking majority mem- 
ber, Senator Hayden, President pro tempore of the Senate, whether 
he would care to make a statement at this time? 

Senator Haypen. I want to say I have not had an opportunity to 
examine the bills pending before the committee on this subject, and 
my purpose right now is to listen and learn. 

The Cuatrman. Thank you, Senator Hayden. 

Are there any other members of the committee who would like 
to make a statment at this time? 

I understand Senator Keating has a statement which he has pre- 
pared. Are there any other members at the outset before we begin 
to hear the witnesses ? 
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Senator Jorvan. Mr. Chairman, I do not have a statement to make bill 1s ' 
but I have asked my colleague, Senator Ervin, to make such state sive a” 
ment as he would like to make and take any other part in the hearing Presid 
as he would like to do. sults. 

The Cuamman. We are very glad to welcome the Senator to thegp before 
hearings. stickli 

Senator Ervin. I have no statement to make. I came here mostly§ the p! 
in my capacity as legal adviser to my colleague. “ages 

The Cuamman. We always welcome the attendance of other Sena-§ by th 
tors who take the time and exert themselves to come to hearings off you a 
this committee and, Senator Ervin, do you care to be heard now? ings, 

Senator Ervin. No, I have no statement. prom] 

The Cuarrman, Or would you prefer to abide some of the tes. Th 
timony ? evide 

Senator Ervin. I have no statement at this time, and I appreciatef ge™S 
the remark of the statement welcoming me here. I may want to ask,— are! 
on behalf of Senator Jordan, some questions of the witnesses. who | 

The Cuamrman. That you will certainly be at liberty to do, and wef Jet ‘ 
will be very glad to have you sit as ex officio member of this committee, fore | 
Senator Ervin. Bu 





Senator Ervin. Thank you, Mr. Chairman. 


ture | 
The CHamman. Now, Senator Keating, since there are no others 
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who desire to make a statement, and you have, I believe, a Republican M 
policy meeting set for 11 o’clock today, which will account for the} 2°. 
absence in the latter part of these hearings for some of the other} ©! 
members of this committee, we will be very glad to hear from the} lent 
distinguished Senator from New York, the junior Senator, Mr. the 
Keating. we 
STATEMENT OF HON. KENNETH B. KEATING, A U.S. SENATOR FROM fror 
THE STATE OF NEW YORK ate 
Senator Keatine. Thank you very much, Mr. Chairman. ser’ 
There is a meeting at 11 which may require us to be absent, but for > 
only a short time. I am very anxious to hear Dean Storey’s testimony, | Dt 
and will return as quickly as ible. Iti 
I want to commend you, Mr. Chairman, for arranging this early } lt. 
meeting of the committee to consider some of the bills now pending | ™) 
to carry out the recommendations of the Civil Rights Commission in } thé 
the field of voting. It 
I view today’s hearing of this committee as the first positive step | 
in this session of Congress toward bringing civil rights legislation TI 
before the Senate. It is true that only some of the civil rights bills } ©" 
relating to voting are before the committee, and that bills dealing | 1 
with other phases of civil rights are still stalled in the Committee on | ™ 
the Judiciary. 
However, if we can complete action on the measures before us and m 
promptly report a bill to the Senate on this subject, we will have th 
succeeded in placing on the Senate Calendar a highly effective and C 
pertinent vehicle for consideration of all the proposals for effective w 
legislation in this area. 
hope this committee will report a bill, although I have no precon- a 
ceived ideas as to the form the bill should take. But as soon as the u 
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bill is reported to the Senate, it is my intention to offer a comprehen- 
sive amendment to the bill which will include all seven planks in the 
President’s program plus the provisions relating to civil injunctive 
suits. This will permit the entire subject of civil rights to be placed 
before the Senate in a manner which should satisfy even the most 
sticklish parliamentarian. And it will make possible fulfillment of 
the promise of a Senate civil rights debate starting February 15 re- 
ardless of any action in the hon of Representatives or inaction 
y the Committee on the Judiciary. So I feel, Mr. Chairman, that 
you are eens a very useful service in scheduling these hear- 
ings, and I hope that it will be possible for this committee to take 
prompt action in reporting out a bill. 

The importance of expeditious action on the bills before us is 
evident, and I hope that no unreasonable delays or opposition strata- 
gems will be permitted to deter our work. The measures before us 
are important in their own right and deserve our careful study. Those 
who oppose the bills and wish an opportunity to be heard on the sub- 
ject should be invited, as the Chairman has indicated, to appear be- 
fore the committee. 

But we should not countenance anything, in my opinion, in the na- 
ture of a filibuster, and we should proceed with dispatch. I assure you 
of my complete cooperation to this end. 

Mr. Chairman, I want to take this opportunity at a time when we 
are about to consider legislation growing out of the report of the 
Civil Rights Commission, to commend the Commission on its excel- 
lent a The Commission is performing its responsibilities under 
the 1957 Civil Rights Act in a manner which makes all of us who 
had something to do with that act proud. 

I know that the members of the Commission—outstanding men 
from all sections of onr Nation and of both political parties—have 
accepted their difficult assignment not for personal reasons but be- 
cause of their devotion to public service. These dedicated men de- 
serve the gratitude of all Americans for a job well done. 

I have studied the report of the Civil Rights Commission with great 
interest. The report is full of fresh insights and new approaches. 
It reflects a deep understanding of the controversies which have arisen. 
It is not rash nor intolerant of any point of view. It does not do 
injustice to any section of the Nation. It isa document which mirrors 
the character of the splendid men who comprise this Commission. 
It is calmly written. It is objective.. But the facts it relates should 
shake the complacency of any American who thinks the job is done. 
They should stir the mind of any American who is interested in the 
civil rights of our citizens. They should disturb the soul of any Amer- 
ican who is concerned about denials of justice and liberty to his fellow 
man. 

These issues are too vital to the welfare of our country to be buried 
in a wasteland of passionate outbursts and meaningless threats. Al- 
though there was a high degree of unanimity, the members of the 
Commission were divided in some of their views. There were nat- 
urally some differences in outlook. 

But a reader would be hard pressed to find an intemperate word at 
any place in this report. These men show an outstanding apprecia- 
tion of the importance of the problems before the Commission. Their 
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dialogue sets an example for discussion of such problems which we in 
Congress would do well to emulate in the coming debate on these issues, 

In my opinion, the Commission’s recommendations in the field of 
voting are moderate. In all, five recommendations were made, of 
which the most important was for the appointment of temporary Fed- 
eral registrars in areas where otherwise qualified citizens were being 
denied their right to vote by reason of race, color, religion, or na- 
tional origin. This would provide a speedy administrative remedy 
for attempts to deprive qualified Americans of the sacred right of the 
franchise, in the matter of casting a ballot in an election. 

We all know that time is of the essence in the matter of registration 
and casting a ballot in any election. Judicial relief in such cases, 
while vital, often is slow, cumbersome, and costly. Court procedures 
have been stymied, moreover, by resignations of local registrars and 
other stalling tactics. The temporary Federal registrar proposal 
would be an effective remedy for these and a myriad of other devices 
by which thousands of Americans are being deprived of suffrage 
through discrimination. 

I am as concerned as anyone about protecting States rights and 
avoiding any usurpation of State functions by the Federal Govern- 
ment. But protection of the right to vote in Federal elections is as 
much a Federal as a State responsibility. It is also clear to me from 
the facts cited in the Commission’s report that the laws in a number 
of States pertaining to elections, if not inadequate, are being admin- 
istered in a completely unfair and discriminatory manner. The 
States cannot legitimately complain about usurpation of a function 
which they are not performing. In these circumstances, the only rea- 
sonable course is for temporary Federal assistance to the victims of 
State inspired voting deprivations. 

The Commission’s recommendations, moreover, are designed to ac- 
commodate State interests to the maximum extent consistent with 
the protection of the right to vote. For example, it is recommended 
that the temporary registrars be Federal officers or employees in the 
area from which complaints are received. 

It is also recommended that jurisdiction shall be retained only until 
such time as the President determines that the presence of the ap- 
pointed registrar is no longer necessary. 

And, finally, it is recommended that the registrar apply the laws 
of the State in determining qualifications for voting. These recom- 
mendations do not go as far as at least one bill before this committee 
(S. 2535), for the establishment of a Congressional Elections Com- 
mission, or as far as the recommendations of three of the members 
of the Commission for a constitutional amendment to establish uni- 
versal suffrage. 

I might point out that only Governor Battle disagreed as to the 
need for a temporary registrar law. 

I disagree with any contention that the proposal for appointment 
of Federal registrars is unconstitutional, a statement which has been 
widely made, and I apprehend will be included in the testimony of 
some of the witnesses at this hearing. 

In my opinion, this plan in no way offends the Constitution. While 
it is true that under Article I, section 4, of the Constitution, the States 
have authority to prescribe the “times, places and manner of holding 
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elections,” this same section also authorizes Congress at any time to 
‘make or alter such regulations * * *,” 

In addition, the 15th amendment gives Congress the power to en- 
force by’ ——— legislation the prohibition against denying 
any citizen of the United States the right to vote on account of race, 
color, or previous condition of servitude. 

These provisions (and others) hardly contemplate a passive res- 
ignation by the Congress to State abuses of the right of citizens to 
vote. 

The constitutional principles applicable here have been expounded 
in a number of Supreme Court decisions. In Fe parte Seibold (100 
U.S, 371), decided in 1879, the Supreme Court compared the power 
of Congress to regulate Federal elections with the power to regulate 
interstate commerce, and emphasized the “paramount character” of 
any regulations made by Congress in the exercise of its authority. 

In Ex parte Yarborough (110 U.S. 651), decided in 1884, the Su- 
preme Court stated that the 15th amendment— 
clearly shows that the right of suffrage was considered to be of supreme impor- 
tance to the National Government, and was not intended to be left within the 
exclusive control of the States. 

And in language which reads like a text for this hearing, the Court 
declared : 


The exercise of the right (to vote) * * * is guaranteed by the Constitution, 
and should be kept free and pure by congressional enactments whenever that is 
necessary. 

The position of the Supreme Court in these cases has been reiterated 
in many later precedents and is now well settled. The whole subject 
is discussed with great skill in the report of the Commission, and I 
believe that a perusal of that portion of the report would remove 
any doubts on the point. 

Mr. Chairman, when the proposal to create the Civil Rights Com- 
mission was before the Senate in 1957, the majority leader stated that 
the proposed Commission— 
can be a useful instrument. It can gather facts instead of charges, it can sift 
out the truth from the fancies; and it can return with recommendations which 
will be of assistance to reasonable men. 

The Commission has done just that, and I hope that as this debate 
unfolds, the majority leader will take credit for his prophecy. The 
Commission has lived up to its promises; now the question is, will the 
Senate live up to its promises? 

Mr. Chairman, I want to thank you for this opportunity to make 
this opening statement. I look forward with interest to the testimony 
of these distinguished witnesses, who are scheduled to appear before 
us, and now before I am accused of filibustering, I will close my 
remarks. 

The CuHamman. Thank you very much, Senator Keating. 

It might be added, I want to express my appreciation to the mem- 
bers of the Committee on Rules for coming here this morning outside 
of the regular date of our meeting on Wednesday of this week. 


It is our hope that these hearings may be printed and available by 
the time that the civil rights legislation, by agreement of the leader- 
ship of the Senate, is to be called up for consideration and action on or 
about the 15th day of February, and for that reason we have started 
out as early as we possibly can in these hearings. 
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We are all anxious to hear, of course, from our very distinguished 
witness this morning, and without any further ee I would 
like at this time to offer for the purpose of the record the bills to 
which I referred in my opening statement so that they may be made 
a part of these proceedings. 

(The bills referred to are as follows:) 


















86 CONGRESS ROR 
‘ier SESSION S. 2535 





IN THE SENATE OF THE UNITED STATES 
AvueusT 12, 1959 


Mr. Hart (for himself, Mr. GRuENING, Mr. McCartuy, Mr. PRoxMIreE, Mr. ENGLE, 
Mr. McNaMarRa, Mr. WILLIaMs of New Jersey, Mr. DouGcias, Mr. RANDOLPH, 
Mr. Morse, Mr. Ciark, Mr. HENNINGS, Mr. CHAVEZ, Mr. ALLoTT, and Mr. 
NEUBERGER) introduced the following bill ; which was read twice and referred 
to the Committee on Rules and Administration 


A BILL 


To establish an agency of the legislative branch of the Federal Government 
authorized to conduct the elections of Members of the Senate and the House 
of Representatives 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“Congressional Elections Act”. 


TITLE I—STATEMENT OF PURPOSE: 
DEFINITIONS 


Sec. 101. Taking cognizance of the fact that, although eighty-nine years have 
passed since the fifteenth amendment was adopted, American citizens other- 
wise qualified to vote continue to be denied that right because of their race 
or color, and that qualified voters are thus arbitrarily and discriminatorily being 
denied the right to cast a vote for the selection and election of their representa- 
tives in the Senate and the House of Representatives; and recognizing the 
authority and the obligation of the Congress under the fifteenth amendment, and 
more particularly under article I, section 4, to assure that Members of the Senate 
and the House of Representatives are nominated and elected in a manner and 
pursuant to procedures which best assure that every qualified elector is afforded 
full opportunity to cast his vote, the Congress hereby determines that it is neces- 
sary, in order to assure to all qualified electors the opportunity to participate 
in the selection and election of Members of the Senate and the House of Repre- 
sentatives, that Congress establish an agency to conduct registration and voting 
in the primary, special, and general elections at which nominees to the Senate 
and the House of Representatives are elected. 

Seo. 102. As used in this Act— 

(a) The term “Commission” means the Congressional Elections Commission 
established by this Act. 

(b) The term “special or general election” means any special or general 
election in any State of congressional district for the purpose of electing Mem- 
bers of the Senate and the House of Representatives of the United States. 

(c) The term “primary election” means any election, whether by convention, 
meeting, popular primary, or otherwise, in any State or congressional district 
for the purpose of choosing party nominees as candidates for the Senate or 
House of Representatives of the United States. 
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TITLE II—ESTABLISHMENT OF CONGRESSIONAL ELECTIONS COM- 
MISSION 


Sec. 201. (a) There is hereby established, as an agency of the legislative 
pranch of the Federal Government, a Congressional Elections Commission, as an 
authority to conduct primary, special, and general elections for Members of 
the Senate and the House of Representatives. 

(b) The Commission shall be composed of three members who shall be ap- 
pointed by the President by and with the advice and consent of the Senate. 
Not more than two of the members shall belong to the same political party. 
The President is requested in appointing members to provide, insofar as possible, 
representation for the various geographical areas of the United States. 

(c) Each member of the Commission shall be appointed for a term of nine 
years, except that— 

(1) the three members first appointed shall be appointed for terms expir- 
ing respectively on December 31, 1963; December 31, 1966; and December 
31, 1969; and 

(2) a person appointed to fill a vacancy in the Commission occurring by 
reason of the death, disability, resignation, or removal of a member before 


the expiration of his term shall be appointed to serve for the remainder 
of such term. 


(d) The President shall designate one of the members of the Commission as 
Chairman and one as Vice Chairman, The Vice Chairman shall act as Chairman 
in the absence or disability of the Chairman or in the event of a vacancy in 
the office of Chairman. 

(e) Subject to the provisions of subsection (f), a vacancy in the membership 
of the Commission shall not affect its powers. 

(f) Two members of the Commission shall constitute a quorum thereof. 

Sec. 202. Each member of the Commission, other than the Chairman, shall 
receive compensation at a rate of $20,000 per year. The Chairman of the Com- 
mission shall receive compensation at a rate of $20,500 per year. 


TITLE III—REGISTRATION OF VOTERS BY THE COMMISSION 


Sec. 301. The Commission is authorized to make and maintain temporary 
and permanent registers of voters qualified to participate in primary, special, 
and general elections in the various congressional districts. The Commis- 
sion’s making and maintenance of such registers of voters shall be in its dis- 
cretion and it shall not be necessary, for the making and maintenance of such 
registers in any congressional district, for the Commission to have first deter- 
mined to hold an election therein pursuant to title IV of this Act. 

Sec. 302. No person shall be registered as a voter under section 301 who does 
not have the qualifications requisite for electors of the most numerous branch 
of the legislature of the State in which the congressional district is situated. 
The Commission shall establish adequate procedures to assure that all persons 
placed upon its registers as qualified voters continue to have the residence and 
other qualifications requisite for electors of the most numerous branch of the 
legislature of the State in which the congressional district is situated. 

Sec. 303. No State or local laws or ordinance governing the time, place or man- 
ner of the registration of voters shall be applicable to or limit the power of the 
Commission to conduct registrations of voters pursuant to this title, but the 
Commission shall endeavor as far as in its judgment is conducive to uniform and 
orderly election procedures, to conform its conduct of the registration of voters 
to the procedures governing time, place, and manner of registration, prescribed 
in the State or local laws or ordinances in effect in the congressional district. 


TITLE IV—CONDUCT OF ELECTIONS BY THE COMMISSION 


Sec. 401. The Commission is authorized in any congressional district to con- 
duct the primary, special, or general elections for the purpose of selecting and 
electing Members of the Senate and the House of Representatives whenever— 


(1) the Commission is officially requested so to do by the duly empowered 
official of the State of which the congressional district is situated; or 

(2). the Commission determines that unless such election is conducted by 
the Commission, persons having the qualifications requisite for electors of 
the most numerous branch of the legislature of the State in which the con- 
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SEC. 
gressional district is located are likely to be denied their right in sud op a te 
primary, special, or general election to cast their votes and to have then§ pranct 
fairly counted. of the 

Sec. 402. Whenever the Commission conducts a primary, special, or genera may e' 
election, such election shall be the sole primary, special, or general election fa§ presid 
the congressional district for Members of the Senate and the House of Repreg io the 
sentatives, and the results thereof shall in any primary election, determine th: SEC. 
authorized nominees, and in any special or general election, determine the duh§ jhe se 
elected Member of the House of Representatives, and the official vote of suchkB ties o: 
congressional district for Members of the Senate and the House of Representa. any § 
tives at large. thorit 

Sec. 403. No person shall cast a vote in an election conducted pursuant to or en 
section 401 unless (a) he has been found by the Commission, pursuant to title by lay 
III foregoing, to have the qualifications requisite for electors of the most numet§ gomr 
ous branch of the legislature of the State in which the congressional district 8B goryi: 
situated, or (b) he is registered on a State registration list, which the Com® .ych 
mission determines to be appropriate for utilization in the election conducted by SE 
it, as a person having the qualifications requisite for electors of the most nu§™ git a 
merous branch of the legislature of the State in which the congressional district gqmi 
is situated. and | 

Sec. 404. The Commission shall, immediately upon determining to conduct an print 
election pursuant to the authority contained in section 401 (a) or (b), give notice visal 
of such determination to the Governor of the State concerned. with 

Sec. 405. No State or local laws or ordinances governing the time, place, and testi 
manner of conducting elections shall be applicable to or limit the power of the over 
Commission to conduct elections pursuant to this title, but the Commission shall be is 
endeavor, as far as in its judgment is conductive to uniform and orderly election () 
procedures, to conform its conduct of elections to the standards of time, place, eacl 
and manner prescribed in State or local laws or ordinances in effect in the con- rett 
gressional district. his 

TITLE V—CERTIFICATION OF RESULTS eat 

Sec. 501. The Commission shall, upon the determination of the results of any incl 
primary, special, or general election conducted pursuant to title IV, certify the pla 
results of such election to the Speaker of the House of Representatives, to the ser 
Secretary of the Senate, to the Governor of the State in which the election was ( 
conducted, and to other appropriate persons. Such a certification shall constitute the 
the binding and conclusive determination of the results of the election. on 

TITLE VI—DELEGATION OF POWERS pa 

Sec. 601. The Commission is authorized to delegate to any appropriate officer Ge 
or officers of a State or local government, or to any agent, employee, or designee or¢ 
of the Commission, any or all of the powers granted by this Act, with the ev! 
exception of the authority granted pursuant to section 301 to determine whether ve 
or not to make and maintain registers of voters in any congressional district, th 
and the authority granted pursuant to section 401 to determine whether or not 
to conduct an election thereunder, which determinations shall be made only by a in 
quorum of the Commission itself. fo 

TITLE VII—JUDICIAL REVIEW to 

Sec. 701. Any citizen of a State, having the qualifications requisite for electors S 
of the most numerous branch of the legislature, who has made appropriate ap- se 
plication for inclusion upon a register of qualified electors maintained by the 
Commission for the congressional district in which he is a resident, who is denied A 
such registration or who, having once been so registered, is removed from such S 
register or denied the opportunity to vote in a primary, special or general election R 
conducted by the Commission in such congressional district, shall have an action v 





for declaratory and injunctive relief in the United States district court for such 
district. 








TITLE VIII—PERFORMANCE OF COMMISSION FUNCTIONS 





Src. 801. The Commission is authorized to appoint and fix the compensation of 


such officers and employees as may be necessary to enable it to perform its func- 
tions and duties. 
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Sec. 802. In carrying out its functions the Commission is authorized to utilize 
on a temporary basis employees of the departments and agencies of ‘the executive 
pranch of the Government. Each department and agency of the executive branch 
of the Government shall fully cooperate with the Commission to the end that it 
may effectively carry out its functions and duties and shall, at the request of the 
President, assign on a temporary basis employees of such department or agency 
to the Commission. 

Sec. 803. In carrying out its functions the Commission is authorized to utilize 
the services of State and local governmental officers and employees and the facili- 
ties of State and local governments. The Commission is authorized to reimburse 
any State or local officer or employee whose services are utilized under the au- 
thority of this section for travel expenses incurred, and to pay to any such officer 
or employee per diem in lieu of subsistence, in the same amount as authorized 
by law for persons in the Government service serving without compensation. The 
Commission is authorized to reimburse any State or local government for the 
services of any officer or employee of such government, and for the facilities of 
such government, utilized under the authority of this section. 

Sec. 804. (a) In carrying out its functions and duties, the Commission may 
sit and act at such times and places, hold such hearings, take such testimony, 
administer such oaths, require the attendance and testimony of such witnesses 
and the production of such books, records, or other written matter, procure such 
printing and binding, and make such expenditures as the Commission deems ad- 
visable. Any member of the Commission may administer oaths or affirmations to 
witnesses appearing before the Commission. Subpenas for the attendance and 
testimony of witnesses or for the production of written matter may be issued 
over the signature of the Chairman, or any member designated by him, and may 
be issued by any person designated by the Chairman or by such member. 

(b) A witness attending any session of the Commission shall receive $4 for 
each day’s attendance and for the time necessarily occupied in going to and 
returning from the same, and 8 cents per mile for going from and returning to 
his place of residence. Witnesses who attend at points so far removed from their 
respective residences as to prohibit return thereto from day to day shall be 
entitled to an additional allowance of $12 per day for expenses of subsistence, 
including the time necessarily occupied in going to and returning from the 
place of attendance. Mileage payments shall be tendered to the witness upon 
service of a subpena issued on behalf of the Commission. 

(c) In case of contumacy or refusal to obey a subpena issued on behalf of 
the Commission, any district court of the United States or the United States 
court of any possession, or the District Court of the United States for the Dis- 
trict of Columbia, within the jurisdiction of which the inquiry is carried on or 
within the jurisdiction of which the person guilty of contumacy or refusal to 
obey is found or resides or transacts business, upon application by the Attorney 
General of the United States shall have jurisdiction to issue to such person an 
order requiring such person to appear before the Commission, there to produce 
evidence if so ordered, or there to give testimony touching the matter under in- 
vestigation ; and any failure to obey such order of the court may be punished by 
the court as a contempt thereof. 

Sec. 805. The Commission may promulgate such rules and regulations, not 
inconsistent with the provisions of this Act, as it deems necessary or desirable 
for the performance of its functions and duties under this Act. 

Sec. 806. The Commission shall, on or before January 31 of each year, submit 
to the Congress a report of its activities under this Act together with any rec- 
ommendations for suggested legislation which it finds desirable. 

Sec. 807. There are authorized to be appropriated such sums as may be neces- 
sary to carry out the provisions of this Act. 

Sec. 808. No provision of law contained in section 5, of the Act entitled, “An 
Act for the Apportionment of Representatives in Congress among the several 
States under the Thirteenth Census”, approved August 8, 1911; section 26 of the 
Revised Statutes; and section 27 of the Revised Statutes, which is inconsistent 
with this Act, shall be applicable to elections conducted under this Act. 
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IN THE SENATE OF THE UNITED STATES 
SEPTEMBER 11 (legislative day, SepTemMBER 5), 1959 


to the Committee on Rules and Administration 


A BILL 


To assure that citizens of the United States will not be denied the right to vote 
in Federal elections because of their race, religion, color, or national origin 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Elections Registration Act”. 

Sec. 2. For the purposes of this Act— 

(a) The term “Federal office” means the office of (1) President or Vice Presi- 
dent of the United States, (2) elector for President or Vice President of the 
United States, (3) Member of the United States Senate, (4) Member of the House 
of Representatives of the United States, or (5) Delegate or Commissioner of 
any Territory or possession of the United States representing such Territory 
or possession in the House of Representatives of the United States. 

(b) The term “Federal officer” means an individual occupying any Federal 
office. 

(c) The term “Federal election” means any general or special election held 
solely or partially for the purpose of electing any Federal officer, and includes 
any primary election held solely or partially for the purpose of selecting a can- 
didate or nominee for any Federal office. 

(d) The term “registration district” means a county, parish, district, or other 
political subdivision of a State which is authorized under State law to provide 
for the registration or qualification of individuals, living within such county, 
parish, district, or other political subdivision, to vote in Federal elections held 
in such State. 

(e) The term “Federal employee” means any officer (other than a Federal 
officer, as defined in subsection (b)) or employee of the Federal Government. 

Sec. 3. Any individual who is not a registered voter in the State in which he 
lives but who— 

(1) believes himself to be qualified, under the laws of such State, to vote 
in Federal elections held in such State; 

(2) has, within one year before filing a petition under this section, un- 
successfully attempted to register, in the registration district in which he 
lives, to vote in any Federal election ; and 

(3) believes he is being deprived of his legal right to register to vote in 
such election solely because of his race, religion, color, or national origin ; 

may file with the President, in such form and manner as the President may 
by regulations prescribe, a petition requesting that a Federal registrar be ap- 
pointed for the registration district in which such individual lives. Such peti- 
tion shall contain a sworn statement by such individual of the facts upon which 
he bases his belief that he is being denied the right to register to vote solely 
because of his race, religion, color, or national origin. 

Sec. 4. (a) Whenever the President shall have received, within a period of 
not more than one year, not less than nine petitions filed under section 3 by 
individuals who live within the same registration district, he shall refer such 
petitions to the Commission on Civil Rights (hereinafter referred to as the 
“Commission”). The Commission shall proceed to investigate the allegations 
contained in such petitions and, if on the basis of its investigation of such 
petitions the Commission determines that citizens living in such registration 
district are being denied the right to vote solely because of their race, religion, 
color, or national origin, the Commission shall certify that fact to the Presi- 
dent. The Commission shall also certify to the President and to any Federal 
registrar which may be appointed for such district the names of the individuals 
living within such district who are being denied such right. 
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(b) Upon receipt of a certification from the Commission under subsection 
(a) with respect to any registration district, the President shall appoint, from 
among Federal employees living in or near such district, an individual to serve 
as Federal registrar for such district, to serve until such time as the President 
determines that individuals living in such district are no longer being denied 
the right to register to vote in Federal elections solely because of their race, 
religion, color, or national origin. 

Sec. 5. The Federal registrar for any registration district shall accept vote 
registration applications from all individuals living within such district who 
allege that they are being denied the right to register to vote in such district 
solely because of their race, religion, color, or national origin. All applicants 
whom the Federal registrar finds to have the qualifications requisite, under the 
laws of the State wherein such district is situated, for electors of the most 
numerous branch of the legislature of such State shall be registered by him as 
being qualified to vote in Federal elections held in such district, and the Federal 
registrar shall certify to the appropriate election officials of such State the name 
of all applicants registered by him and the fact that such applicants have been 
so registered. 

Sec. 6. Any individual who is registered under this Act by a Federal registrar 
to vote in Federal elections shall have the right to cast his vote and have such 
vote counted in any Federal election and any election official who willfully 
denies him such right shall be fined not more than $ and imprisoned for 
not longer than , or both. 

Sec. 7. Section 104(b) of the Civil Rights Act of 1957 is amended by striking 
out “two years from the date of the enactment of this Act” and inserting in lieu 
thereof “ ae 
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IN THE SENATE OF THE UNITED STATES 


SEPTEMBER 14, 1959 


Mr. Morse introduced the following bill; which was read twice and referred to 
the Committee on Rules and Administration 


A BILL 


To permit citizens who are denied the right to vote in Federal elections on ac- 
count of their race, religion, color, or national origin to be registered to vote 
in such elections by a Federal Registrar 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Elections Voting Rights Act”. 

Sec. 2. For the purposes of this Act— 

(a) The term ‘Federal election” means any general or special election held 
solely or partially for the purpose of electing any individual to, or any primary 
election held solely or partially for the purpose of selecting any individual as a 
candidate or nominee for, any of the following Federal offices : 

(1) The office of President or Vice President of the United States; 

(2) The office of elector for President or Vice President of the United 
States; 

(3) The office of Members of the United States Senate ; 

(4) The office of Member of the House of Representatives of the United 
States; or 

(5) The office of Delegate or Commissioner of any territory or possession 
of the United States representing such territory or possession in the House 
of Representatives of the United States. 

(b) The term “registration district” means a county, parish, district, or other 
political subdivision of a State which, under State law, is authorized to provide 
for the registration or qualification of voters living within such county, parish, 
district, or other political subdvision. 
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Sec. 3: Any individual who— 

(1) believes that he is qualified, under the laws of the State in which he 
lives, to vote in Federal elections held in such State; 

(2) within one year before the date of filing a petition under this section, 
has been denied the right to register to vote in such elections after having 
attempted to do so in the manner and at the time and place provided for 
by the laws of such State; and 

(3) believes that the sole reason he was denied such right was because of 
his race, religion, color, or national origin, 

may file a sworn statement with the President of the United States alleging that 
he has been denied the right to vote in such elections solely because of his race, 
religion, color, or national origin and petitioning the President to appoint a tem- 
porary Federal registrar for his registration district. Such sworn statement 
shall be filed in such form and manner as the President may by regulations pre- 
scribe and shall contain a detailed account of the facts upon which the allegations 
contained therein are based. 

Sec. 4. Whenever there shall, within a period of not more than one year, have 
been filed with the President not less than nine petitions under section 3 by in- 
dividuals from the same registration district, the President shall refer such 
petitions to the Commission on Civil Rights (hereinafter referred to as the 
“Commission” ). 

(b) The Commission shall conduct an investigation with respect to any such 
petitions referred to it for the purpose of determining whether or not the allega- 
tions contained in such petitions are true. If the Commission, on the basis of 
its investigation of such allegations, determines that citizens of the United States 
living in the registration district of the petitioners are being deprived of the right 
to vote in Federal elections solely because of their race, religion, color, or na- 
tional origin, the Commission shall certify that fact to the President. The Com- 
mission shall also certify to the President and to any temporary Federal registrar 
who may be appointed for such district the names of any petitioner living in 
such district whom the Commission believes to be entitled, under the laws of 
the State in which such district is situated, to vote in Federal elections held in 
such State. 

(c) Upon receipt of a certification from the Commission under subsection (b) 
with respect to any registration district, the President shall appoint, from 
among Federal officers or employees living in or near such district, an individual 
to serve as a temporary Federal registrar for such district. Any such Federal 
registrar shall serve until such time as the President determines that citizens 
living within the registration district for which such registrar was appointed 
are no longer being denied the right to vote in Federal elections solely because 
of their race, religion, color, or national origin. 

Sec. 5. The Federal registrar for any registration district shall accept vote reg- 
istration applications from all individuals living within such district who allege 
that they are being denied the right to register to vote in such district solely 
because of their race, religion, color, or national origin. All applicants whom the 
Federal registrar finds to have the qualifications requisite, under the laws of the 
State wherein such district is situated, for electors of the most numerous branch 
of the legislature of such State shall be registered by him as being qualified to 
vote in Federal elections held in such district, and the Federal registrar shall 
certify to the appropriate elections officials of such State the name of all appli- 
cants registered by him and the fact that such applicants have been so registered. 

Sec. 6. Any individual who is registered under this Act by a Federal registrar 
to vote in Federal elections shall have the right to cast his vote and have such 
vote counted in any Federal election, and any election official who willfully de- 
nies him such right shall be fined not more than $———— and imprisoned for not 
longer than , or both. 

Sec. 7. Section 104(b) of:the Civil Rights Act of 1957 is amended by striking 


out “two years from the date of the enactment of this Act” and inserting in lieu 
thereof ‘“———_.”” 
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IN THE SENATE OF THE UNITED STATES 
SEPTEMBER 14, 1959 


Mr. Morse introduced the following bill; which was read twice and referred to 
the Committee on Rules and Administration 


A BILL 


To provide for the preservation of all registration and voting records for a 
period of five years after the making thereof 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That every officer of election shall retain and 
preserve, for a period of five years from the date of any general, special, or pri- 
mary election at which candidates for public office are voted for or selected, all 
records and papers which come into his possession relating to any application, 
registration, payment of poll tax or other act requisite to voting in such elec- 
tion, except that, when required by law, such records and papers may be de- 
livered to another officer of election and except that if a State designates a cus- 
todian to retain and »reserve such records and papers at a specific place, then 
such records and papers may be deposited with such custodian, and the duty 
to retain and preserve any record or paper so deposited shall devolve upon such 
custodian. Any officer of election or custodian who willfully fails to comply with 
this section shall be fined not more than $1,000 or imprisoned not more than one 
year, or both. 

Sec. 2. Any person, whether or not an officer of election or custodian, who 
willfully steals, destroys, conceals, multilates, or alters any record or paper re- 
quired by the first section of this Act to be retained and preserved shall be 
fined not more than $5,000 or imprisoned not more than five years, or both. 

Sec. 3. Any record or paper required to be retained and preserved by this Act 
shall, during the time it is so required to be retained and preserved, be avail- 
able to public inspection, but only in such manner and to such extent as not to 
violate the secrecy of the ballot of any individual. 

Sec. 4. As used in this Act, the term “officer of election” means any person 
who, under color of any Federal, State, territorial, or local law, statute, ordi- 
nance, regulation, authority, custom, or usage, performs or is authorized to per- 
form any function, duty, or task in connection with any application, registration, 
payment of poll tax, or other act requisite to voting in any general, special, or 
primary election at which candidates for public office are voted for or selected. 
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IN THE SENATE OF THE UNITED STATES 
JANUARY 11, 1960 


Mr. Javits introduced the following bill; which was read twice and referred 
to the Committee on Rules and Administration 


A BILL 


To protect the right to vote in Federal elections against denial on account of race, 


religion, color, or national origin, by providing for the appointment of Federal 
registrars 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Elections Voting Rights Act”. 

Sec. 2. For the purposes of this Act— 

(a) The term “Federal election” means any general or special election held 
solely or partially for the purpose of electing any individual to, or any primary 
election held solely or partially for the purpose of selecting any individual as 
a candidate or nominee for, any of the following Federal offices: 

(1) The office of President or Vice President of the United States; 

(2) The office of elector for President or Vice President of the United States; 
(3) The office of Member of the United States Senate; 

(4) The office of Member of the House of Representatives of the United States; 
or 

(5) The office of Delegate or Commissioner of any territory or possession of 
the United States representing such territory or possession in the House of Repre- 
sentatives of the United States. 

(b) The term “registration district” means a county, parish, district, or other 
political subdivision of a State which, under State law, is authorized to provide 
for the registration or qualification of voters living within such county, parish, 
district, or other political subdivision. 

Sec. 3. Any individual who— 

(1) believes that he is qualified, under the laws of the State in which he 
lives, to vote in Federal elections held in such States; 

(2) within one year before the date of filing a petition under this section, 
has been denied the right to register to vote, to vote, or to have his vote 
counted in such elections after having attempted to do so in the manner 
and at the time and place provided for by the laws of such State; and 

(3) believes that the sole reason he was denied such right was because of 
his race, religion, color, or national origin, 

may file a sworn statement with the President of the United States alleging that 
he has been denied the right to register to vote, to vote, or to have his vote 
counted in such elections solely because of his race, religion, color, or national 
origin, and petitioning the President to appoint a temporary Federal registrar 
for his registration district. Such sworn statement shall be filed in such form 
and manner as the President may by regulations prescribe and shall contain a 
detailed account of the facts upon which the allegations contained therein are 
based. 

Sec. 4. (a) Whenever there shall, within a period of not more than one year, 
have been filed with the President not less than nine petitions under section 8 by 
individuals from the same registration district, the President shall refer such 
petitions to the Commission on Civil Rights (hereinafter referred to as the 
“Commission’’). 

(b) The Commission shall conduct an investigation with respect to any such 
petitions referred to it for the purposes of determining whether or not the 
allegations contained in such petitions are true. If the Commission, on the basis 
of its investigation of such allegations, determines that citizens of the United 
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States living in the registration district of the petitioners are being deprived 
of the right to register to vote, to vote, or to have their vote counted in Federal 
elections solely because of their race, religion, color, or national origin, the 
Commission shall certify that fact to the President. The Commission shall also 
certify to the President and to any temporary Federal registrar who may be 
appointed for such district the names of any petitioner living in such district 
whom the Commission believes to be entitled, under the laws of the State in 
which such district is situated, to vote in Federal elections held in such State. 

(c) Upon receipt of a certification from the Commission under subsection (b) 
with respect to any registration district, the President shall appoint, from among 
Federal officers or employees living in or near such district, an individual to 
serve as a temporary Federal registrar for such district. Any such Federal 
registrar shall serve until such time as the President determines that citizens 
living within the registration district for which such registrar was appointed 
are no longer being denied the right to register to vote, to vote, or to have their 
vote counted in Federal elections solely because of their race, religion, color, 
or national origin. 

Sec. 5. The Federal registrar for any registration district shall accept vote 
registration applications from all individuals living within such district who al- 
lege that they are being denied the right to register to vote in such district solely 
because of their race, religion, color, or national origin. All applicants whom 
the Federal registrar finds to have the qualifications requisite, under the laws 
of the State wherein such district is situated, for electors of the most numerous 
branch of the legislature of such State shall be registered by him as being quali- 
fied to vote in Federal elections held in such district, and the Federal registrar 
shall certify to the appropriate election officials of such State the names of all 
applicants registered by him and the fact that such applicants have been so 
registered. 

Sec. 6. Any individual who is registered under this Act by a Federal regis- 
trar to vote in Federal elections shall have the right to cast his vote and have 
such vote counted in any Federal election, and any election official who willfully 
denies him such right shall be fined not more than $300 and imprisoned for not 
longer than six months, or both. 


CONGR x 
soma SESSION S. 2785 


IN THE SENATE OF THE UNITED STATES 
JANUARY 11, 1960 


Mr. JAvits introduced the following bill; which was read twice and referred 
to the Committee on Rules and Administration 


A BILL 


To provide for the retention, preservation, and production of Federal election 
records, papers and ballots 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That every officer of election shall retain and 
preserve, for a period of five years from the date of any general, special, or pri- 
mary election at which candidates for the office of President, Vice President, 
presidential elector, Member of the Senate or Member of the House of Repre- 
sentatives are voted for, all records and papers which come into possession re- 
lating to any application, registration, payment of poll tax or other act requisite 
to voting in such election, except that when required by law, such records and 
papers may be delivered to another officer of election and except that if a State 
designates a custodian to retain and preserve these records and papers at a speci- 
fied place, then such records and papers may be deposited with such custodian, 
and the duty to retain and preserve any record or paper so deposited shall de- 
volve upon such custodian: Provided, however, That nothing contained herein 
shall require the retention and preservation of ballots for a period of more than 
eighteen months from the date of any such election. Any officer of election or 
custodian who willfully fails to comply with this section shall be fined not more 
than $1,000 or imprisoned not more than one year, or both. 

Sec. 2. Any person, whether or not an officer or election or custodian, who 
willfully steals, destroys, conceals, mutilates, or alters any record or paper re- 
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quired by section 1 to be retained and preserved shall be fined not more than 
$5,000 or imprisoned not more than five years, or both. 

Sec. 3. Any record or paper required by section 1 to be retained and preserved 
shall, upon demand in writing by the Attorney General or his representative 
directed to the person having custody, possession, or control of such record or 
paper, be made available for inspection, reproduction, and copying by the At- 
torney General or his representative. 

Sec. 4. Any record or paper demanded pursuant to section 3 shall be pro- 
duced for inspection, reproduction, and copying at the principal office of the 
person upon whom such demand is made or at any other location mutually 
agreed upon by such person and the Attorney General or his representative. 

Sec. 5. Unless otherwise ordered by a court of the United States, neither the 
Attorney General nor any employee of the Department of Justice, nor any other 
representative of the Attorney General shall disclose any record or paper pro- 
duced pursuant to this Act, or any reproduction or copy, except as is necessary 
in the performance of his official duties, including presentation of any case or 
proceeding before any court or grand jury. 

Sec. 6. The United States district court for the district in which a demand 
is made pursuant to section 3 or in which a record or paper so demanded is 
located, shall have jurisdiction by appropriate process to compel the production 
of such record or paper. 

Sec. 7. As used in this Act, the term “officer of election” means any person 
who, under color of any Federal, State, or local law, statute, ordinance, regula- 
tion, authority, custom, or usage, performs or is authorized to perform any 
function, duty or task in connection with any application, registration, payment 
of poll tax, or other act requisite to voting in any general, special, or primary 
election at which candidates for the office of President, Vice President, presi- 
dential elector, Member of the Senate or Member of the House of Representa- 
tives are voted for. 


86 CONGRESS 
"Op SESSION S. 2814 


IN THE SENATE OF THE UNITED STATES 
JANUARY 14 (legislative day, JANUARY 13), 1960 


Mr. Humpnurey (for himself, Mr. Hart, Mr. MCNAMARA, Mr. DovuGLas, Mr. CLARK, 
and Mr. McCarvuy) introduced the following bill: which was read twice and 
referred to the Committee on Rules and Administration 


A BILL 


To assure individuals residing in the various States of the right to register in 
order that they may exercise their right to vote for President and Vice Presi- 
dent and for Members of the Senate and House of Representatives regardless 
of race, religion, color, or national origin 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Elections Registration Act of 1960”. 


DEFINITIONS 


Sec. 2. For the purposes of this Act— 
(a) The term “Federal election” means any general or special election held 
in any State solely or patrially for the purpose of electing any candidate to any 
Federal elective office and any primary election held in any State solely or par- 


tially for the purpose of selecting any candidate for election to any Federal 
elective office. 


(b) Theterm “Federal elective office” means the office of— 
(1) President of the United States; 
(2) Vice President of the United States ; 
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(3) elector for President and Vice President of the United States wher- 
ever such elector is selected by popular election ; 

(4) Member of the United States Senate; and 

(5) Member of the House of Representatives of the United States (in- 
cluding a Delegate to, or Commissioner in, the House of Representatives rep- 
resenting any possession or territorial subdivision of the United States). 

(c) The term “registration district” means a district, county, parish, city, 
town, or other political subdivision of a State, or the part of any such political 
subdivision, designated by or under State law for the registration of individuals 
residing therein in order that such individuals may vote in elections in such 
State or in such political subdivision. If registration districts (within the 
meaning of the preceding sentence) are not designated in a State by or under 
State law, such State shall, for purposes of this Act, constitute a single registra- 
tion district. 

(d) The term “State” includes any possession or territorial subdivision of the 
United States which is authorized, by a law of the United States, to elect a 
Delegate to, or Commissioner in, the House of Representatives. 

(e) The terms “State law” and “law of a State” include local laws and 
ordinances of a political subdivision of a State. 


AFFIDAVITS BY INDIVIDUALS DENIED REGISTRATION BECAUSE OF RACE, RELIGION, COLOR, 
OR NATIONAL ORIGIN 


Sec. 3. Any individual who is not registered to vote in Federal elections in 
the State in which he resides and who— 


(1) believes that he is qualified, by virtue of the laws of such State, to 
vote in Federal elections in such State; 

(2) within one year before the date of filing of a petition under this 
section, has unsuccessfully attempted to register as a voter under the laws 
of such State; and 

(3) believes that he is being deprived of the right to so register as a 
voter because of his race, religion, color, or national origin, 

may file with the President, in such form and manner as the President may by 
regulations prescribe, a statement, under oath or affirmation, setting forth the 
matters described in paragraphs (1), (2), and (3), together with a petition 
requesting the appointment of a Federal registrar for his registration district. 


INVESTIGATION OF AFFIDAVITS BY COMMISSION ON CIVIL RIGHTS 


Sec. 4. (a) If within a period of one year, the President receives nine or more 
petitions filed under section 3 by individuals who reside within the same regis- 
tration district he shall refer all such petitions to the Commission on Civil Rights 
(hereinafter referred to as the ‘“Commission”). 

(b) The Commission shall investigate matters set forth in such petitions, and 
if the Commission determines that any individual who filed such petition is, 
solely because of his race, religion, color, or national origin, being deprived of 
the right to register as a voter under the laws of the State in which he resides 
the Commission shall certify such determination to the President. 


APPOINTMENT OF TEMPORARY FEDERAL REGISTRARS 


Sec. 5. (a) Upon receipt of a certification by the Commission under section 4 
the President shall establish an office of Federal registrar for the registration 
district in which the individual who filed such petition resides and appoint a 
Federal registrar for such registration district from among officers or employees 
of the United States who reside within the State and within or near such regis- 
tration district. Whenever the President determines that there is no further 
need for a Federal registrar in such registration district, he shall abolish the 
office of Federal registrar for such registration district. 

(b) An individual who is appointed a Federal registrar shall perform the 
duties required by this Act until such time as he is relieved of such duties by 
the President, or until the office of Federal registrar for his registration district 
is abolished by the President. 
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REGISTRATION BY FEDERAL REGISTRARS 





Sec. 6. (a) The Federal registrar for any registration district shall accept 
registration applications from individuals living within such district. All such 
applicants whom the Federal registrar finds to have the qualifications requisite, 
under the laws of the State wherein such district is situated, for electors of the 
most numerous branch of the legislature of such State shall be registered by 
him as being qualified to vote for all candidates for Federal elective office in 
Federal elections held in such district. The registration list thus compiled 
shall show the date of registration of each individual and the period for which 
such registration is effective. 

(b) The Federal registrar shall, from time to time, notify the proper State 
and local officials of the individuals who have been registered by him, and the 
period for which the registration of each such individual is effective. 

(c) The registration of any individual under subsection (a) shall be effective 
for a period of two years commencing with the date on which such individual 
is registered, unless the Federal registrar shall earlier have determined that the 
individual no longer has the qualifications requisite for electors of the most 
numerous branch of the legislature of the State within which the individual 
resides. 





VOTING IN FEDERAL ELECTIONS 





Sec. 7. Each individual who is registered by a Federal registrar pursuant to 
subsection (a) shall have the right to vote, and to have such vote counted for 
all candidates for Federal elective office in any Federal election held in his 
registration district during the effective period of his registration. 


COMMISSION ON CIVIL RIGHTS 


Sec. 8. (a) Subsection (b) of section 104 of the Civil Rights Act of 1957, as 
amended, is amended to read as follows: 

“(b) The Commission shall on or before June 30 of each year submit a report 
to the President and to the Congress of its activities, findings, and recom- 
mendations under this Act, and of the performance of any duties or functions im- 
posed upon it by any other Act or by the President. The Commission may sub- 
mit other reports to the President and to the Congress at such times as either 
the Commission or the President deems desirable.” 

(b) Subsection (c) of section 104 of such Act is repealed. 















ENFORCEMENT 



















Sec. 9. The provisions of this Act shall be enforceable by appropriate civil and 
equitable proceedings instituted in the several District Courts of the United 
States by the Attorney General for or in the name of the United States. 

The Cuarrman. Also, I ask that pages 55 to 145 of the report of 
the U.S. Commission on Civil Rights starting with “Chapter 4, 
Denials of the Right To Vote,” be made a part of the record of 
these proceedings. 

(The excerpt from the report of the U.S. Commission on Civil 
Rights, referred to above, appears as exhibit 1 in the appendix to 
these hearings, on p. 383.) 

Senator Jorpan. Mr. Chairman, will there be a time set for people 
outside of Washington who want to come and testify ? 

The CuHarrman. Senator Jordan, I have tried to indicate, and it 
may have been before you came in, that we will undertake to hear 
as many witnesses as possibly can be heard, subject to the other 
demands upon the mentite of this committee and subject, of course, 
to the limitation of time. 

“sae the Senator any list of witnesses at this time he would like to 
submit ¢ 

Senator Jorpan. I have only had an indication from some people 
in North Carolina. 
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The Cuatrman. I heard that the Senator had called the staff of 
the Committee on Rules and Administration and indicated a desire 
that some witness or witnesses from the State of North Carolina 
would like to come and give us the benefit of their testimony. Is 
that correct ¢ 

Senator Jorpan. That is correct. 

The Cuarrman. Has the Senator at this time any name that he 
would like to have us avail of for the purpose of asking them to 
appear here and determining what dates could be sentially set as 
convenient for the members of the committee and witnesses ? 

Senator Jorpan. Well, the attorney general of the State, Malcolm 
Seawell, has indicated that he would like to appear or designate some- 
one from his department. 

The Cuatrman. When would he like to appear ? 

Senator Jorpan. Whenever that could be itienined, 

The Cuarrman. Could he come on Thursday ? 

Senator Jorpan. Could he come on Thursday? I could so notify 
him. 

The Cuarrman. If he could come on Thursday—Thursday is set 
aside for further hearings. 

Our only purpose is indicating, of course, that other witnesses are 
welcome, as the Senator has expressed himself in compliance with, 
and that is to have such testimony as may be available. But obviously 
we cannot continue these hearings from week to week and on past 
the date of the proposed consideration of civil rights bills, because 
we must have some terminal point with a view to having the hearings 
available for consideration by the Members of the Senate when legis- 
lation is placed before that body, as agreed at the last session when the 
life of this Commission on Civil Rights was extended by the Senate 
in the late days of the session. 

Senator Jorpan. Could you set out the first week in February for 
a week of hearings, if it 1s necessary? There may be other people 
from other States. 

The Cuatrman. I would ask the Senator—Senator Ervin, I believe, 
had some suggestion to make which he made to Senator Jordan. 
What was it ? 

Senator Ervin. Since I was on the committee to which other bills 
have been referred, I have had other people from various States say 
they wanted to come in and testify against these bills, and they want 
to know when they can come in and testify. Of course, they have to 
adjust. themselves. 

The Cuatrman. May I say to Senator Ervin, we certainly do not 
want to foreclose any witnesses. As the Senator well recalls, the Com- 
mittee on Constitutional Rights, of which this chairman happens to 
be also chairman, held some 60 days of hearings for a period of 2 
months and we heard—how many witnesses ? 

Senator Ervin. A great many. 

The CHarrman. Over a period of 3 months, I believe we heard 
about 60 witnesses, and a great deal of that testimony, as the Senator, 
as an able lawyer, well knows, was cumulative. 

We might hope, and with all consideration for the Senator’s desire 
that other witnesses from other States be heard, we might hope that 
there be some terminal date, and for that purpose, I would like to later 
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call, after we have heard from our distinguished witness, who has 
been very patient with us for this last half hour, to determine what 
this committee, as a committee, sees fit to do with respect to determin- 
ing when these hearings shall conclude. 

The Judiciary Subcommittee had week after week, as the Senator 
well knows, of hearings which he and I almost in solitary efforts un- 
dertook to conduct, and there were many, many volumes of hearings, 
and there was a question of whether the hearings should be printed 
or not, and all of those matters, which the Senator and I are well 
familiar with. 

Senator Ervin. I might say in that connection, we followed a good 
example in having cumulative testimony in that the Bible has four 
Gospels, and if they do not convince him by the third, maybe the 
fourth one would. 

Senator Keattne. We are back to Scriptures. 

The CHatrman. We have not gotten to our old friend Nicodemus, 
but we will. ; 

Dean Storey, we welcome you here this morning. We are very glad 
to hear from vou, and you may, of course, Dean Storey, present such 
testimony and observations as you care to make to this committee in 
any manner that is pleasing to you, sir. 


STATEMENT OF ROBERT G. STOREY, VICE CHAIRMAN, COMMISSION 
ON CIVIL RIGHTS 


Mr. Storey. Thank you, Mr. Chairman. 

The CHarrman. Your eminence and distinction as a lawyer, and 
as a citizen, I have tried very briefly only to advert to because you 
are recognized as one of the foremost authorities in this country, not 
only on the law but on the administration of the law, the substantive 
and procedural law, and you are now engaged in the private practice 
and you are serving your country as a member from south of the 
Mason-Dixon line, on this Commission which has been appointed by 
the President. 

So, without taking further time, we welcome you again, Dean 
Storey, and would like to have you tell us what you have to say to us 
here this morning. 


Mr. Srorey. Thank you, Mr. Chairman, and other distinguished 
members of the committee. 

First may I acknowledge, Mr. Chairman, your very undeserved 
statements, but it is a great reward for making the trip to come up 
here for this purpose, which I am glad to do. 

May I say also that with reference to the prepared statement that I 
have prepared, and I believe each one of you has a copy, there is some 
duplication in what I have said with certain remarks of members of 
the committee. But in any event, I shall do my best. to follow it and 
then be happy to answer any questions that you ask me, if I can. 

Mr. Chairman and members of the committee, it is a welcome 
privilege to accept the committee’s invitation to appear here to dis- 
cuss the Commission’s recommendation on temporary Federal regis- 
trars. 

As you have indicated, the Chairman of the Commission on Civil 
Rights, the distinguished Dr. John A. Hannah, is unable to be 
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here because he is meeting with the Permanent Joint Board of De- 
fense today in Florida. He also expressed the wish that I appear to 
represent the views of the Commission. 

At the outset, I feel obligated to make perfectly plain the position 
of the Commission on Civil Rights with respect to the several legisla- 
tive proposals now before you which seek to implement our recom- 
mendation. Our Commission, as charged by the Congress, diligently 
undertook the investigation of alleged denials of the right to vote; 
and in accord with the will of Congress, we made certain findings of 
fact and recommendations, one of which is the subject under present 
discussion. 

It is our conclusion that certain citizens are being deprived of the 
right to vote, and that the recommendation here under considera- 
tion, if enacted by appropriate legislation, would lead to further 
progress in guaranteeing the right to vote to every citizen, regardless 
of race, color, religion, or national origin. 

It must be understood clearly, however, that the Commissioners 
do not take the position of advocates for or against any of the 
bills under discussion. Nor do we feel that the Commission asserts 
any monopoly of wisdom which makes our proposal, or any part there- 
of, the absolute which this committee must follow in its consideration 
of pending legislation. 

We fully recognize that other recommendations may be meritorious 
and that there may be suggestions which are more effective and ap- 
propriate than those which we have advanced, but they have not 
occurred to us. 

We believe the recommendation for the appointment of temporary 
Federal registrars would be a progressive step in solving some of 
the problems posed by certain discriminatory denials of the right to 
vote. In our discussions today, we have outlined the essential features 
of this step leaving to the wisdom of the Congress—with its wealth 
of experience in drafting sound legislative measures—and acting with 
the guidance of your committee, the choice of method and language 
and the clarification of technical points to implement our recom- 
mendation. 

The Commission on Civil Rights recommended that the Congress 
enact a law providing for the appointment of temporary Federal 
registrars. Five of the six Commission members, as you have in- 
dicated, Mr. Chairman, and Senator Keating also, voted for this 
recommendation. 

This recommendation was not hastily or lightly promulgated. As 
reflected by the Commission’s findings, the Commission unanimously 
found that substantial numbers of citizens qualified to vote under 
State registration and election laws are being denied the right to regis- 
ter, and thus the right to vote, by reason of their race or color. 

Evidence compiled by the Commission amply bears out the variety 
of this finding. For example, 25 Negro residents of Macon County, 
Ala., testified under oath that they had been denied the right to reg- 
ister. Most of these witnesses had repeatedly made efforts to register. 
Fourteen of these 25 witnesses were college graduates; some of them 
had more than one college degree. Three additional witnesses were 
graduates of nursing schools. Four of these witnesses previously had 
voted in the following States: Arkansas, California, Iowa, Massachu- 
setts, Missouri, New Jersey, and Texas. 
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are eminently suited to participate in suffrage. Yet, when we con- 


ducted our hearings and investigations, they and many others, whose 


educational background may not be as noteworthy but whose qualli- 


fications equally seemed apparent, were still being denied the right to 


vote. 


The day when Negroes openly were denied the right to vote by State 
law spread upon the statute books or embodied in the governing codes 
of political parties is past. Nevertheless, in many places, the same end 
is achieved through discriminatory administration of State laws which 


seem fair upon their face. 

Witnesses from several Alabama counties testified under oath as to 
the specific methods by which certain persons entrusted with the ad- 
ministration of State voter registration laws have effectively excluded 
virtually all Negroes from suffrage. Some were denied the oppor- 
tunity to submit an application for registration by virtue of arbitrary 
and unauthorized oral examinations conducted by registrars. 

Many found great difficulty in seeking to register by virtue of the 
discriminatory effect of the “voucher” system. Most Negroes who 
managed successfully to file their applications and fully complied with 
the requirements of State law never received any word at all con- 
cerning their efforts to register. The effect of this practice is to pre- 
clude the opportunity of judicial review of even the most arbitrary 
and capricious action. 

And, in more than one county, the determined efforts of Negro 
American citizens were frustrated by reason of the registrars’ open 
and notorious failure to discharge their responsibility under State law. 

For example, again turning to Macon County, Ala., the board of 
registrars has failed to function for more than 414 years of the past 
14 years. The documented information on only the most recent fail- 
ures shows that this board did not function for the 16 months between 
January 16, 1956, and June 3, 1957. Between this 1957 date and the 
date of the Commission’s first hearing in Alabama, December 8, 1958, 
there were many days on which this board failed to accept any appli- 
cations from prospective Negro registrants. 

Immediately after the Commission’s hearing, all members of this 
board resigned. New appointees were named in July of 1959—over 
6 months later—but they refused to serve. Other new appointees were 
named in December of 1959, rounding out a full year during which it 
was impossible for any prospective Negro registrants to apply, but, to 
our knowledge, only one member of this board has accepted his 
appointment. 

In these and other instances where the voting machinery of the 
State has failed to protect the constitutional right of a citizen to vote 
regardless of his color against discrimination, it is then and only then 
that the recommendation of the Commission providing for local tem- 
porary voting registrars would take effect. 

In an independent action, the U.S. Attorney General brought a 
civil action, as authorized under the Civil Rights Act of 1957, to compel 
registration of some 17 Negroes who had appeared as witnesses at the 
Commission’s hearing, together with other apparently qualified 
Negroes. The suit was dismissed in the lower court for the lack of a 






Under any reasonable view of voter qualifications, it would seem 
seem self-evident that at least these persons having these qualifications 
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proper party defendant since the registrars had all resigned. This 
case is now being considered on appeal by the U.S. Supreme Court, 
and before Congress acts upon the proposed legislation, it will un- 
doubtedly have the benefit and guidance of the Court’s opinion. This 
opinion should help Congress in appraising the effectiveness of the 
Civil Rights Act of 1957. May I here interject a personal observation. 

By my repeated references to examples of denials of the right to 
vote in Alabama, I do not wish to suggest that Alabama is the only 
State in which such things occur, nor to imply that the situation is 
more aggravated there than elsewhere. I cite these examples because 
the Commission was able to secure a more complete picture of the situ- 
ation—based upon sworn testimony given in open hearing—in Ala- 
bama. 

As you know, our efforts to secure the same kind of information 
about similar situations in Louisiana were halted by a court order 
which, today, is being submitted to the Supreme Court of the United 
States for review. May I ask, therefore, that you consider our report 
on voting, which enumerates other denials in other States, as an ex- 
tended citation of additional examples. 

Under these circumstances and in the absence of final determination 
by the courts which might enable us to fully appraise the effectiveness 
of the Civil Rights Act of 1957, it is not surprising that five of the six 
members of the Commission concluded that existing remedies are not 
sufficient to secure and protect the right to vote of such citizens. 

We fully appreciate that mere mention of the name “Federal regis- 
trars” is anathema to some people. But we believe that fair study of 
the facts shown by our findings, as included in our report, does dis- 
close that some remedial action along the lines we have proposed is 
warranted. And our studies also confirm that such action is within 
the power of the Congress to prescribe under the Constitution of the 
United States. 

And here follows, Mr. Chairman, some observations concerning the 
question of constitutionality, but Senator Keating has already touched 
upon most of these points, and may I say, unless you, Mr. Chairman, 
want it read, I could skip that. Whatever you please. 

The Cuarrman. I think your observations on the constitutionality, 
Dean Storey, would be of great value to us, even though there have 
been other observations made by many of us on this subject and today 
by Senator Keating. 

Mr. Storey. All right, sir. 

The Cuarrman. That is what we constantly hear, you know, if we 
try to do anything about elections: we are invading the States and de- 
stroying the Constitution and we are preempting the right of the 
States to act as independent sovereignities, and you know the usual 
jury argument. 

Mr. Storey. Yes, sir. 

The CHarrman. On these matters. 

Mr. Srorey. Well, may I say that we considered this question in 
our deliberations? Then I shall proceed. 

The CuarrMan. I am sure you did. 

Mr. Srorey. Without any intent to be presumptuous, may I say 
just a few words about the power of the Congress to legislate upon 
those Federal elections to which our recommendation is addressed. 
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First, by article 1, section 4, the Constitution has reserved plenary} Our 
power to the Congress to legislate upon the “Times, Places and Man-} presid 
ner of holding Elections for Senators and Representatives.” The ¢ 

The Cuarrman. On that point, Dean Storey, we are now debating] ject 0 
a so-called clean-elections bill on the floor of the Senate. Some point} respec 






































has been sought to be made of the proposition that a primary contest} The 
is not an election, and that in spite of the Classic case and other cases } JI, se 
that States should not be invaded by the Federal sovereignty even on} for p' 
the matter of reporting contributions, expenditures, and the sources} no ch 
thereof Each 
Mr. Storey. Thank you, sir. a num 
The CuatrMan. We would appreciate any comment from you, sir, An 
as, of course, it does relate to primaries. noial 
Mr. Storey. I realize that questions may arise on this, and in view | ¢hat 
of the fact that some of the Senators have to be in other meetings, I appl 
will complete this, if I may. pres: 
The Cuarrman. I have been advised that other Senators do not have } gres: 
to be at other meetings. He 
Mr. Storey. Thank you, sir. late 
The CuarrmMan. Your time is so valuable and we are so delighted | disc 
to have you here for our purposes. We can all benefit from your testi- T 
mony. Civi 
Mr. Storey. Then I will go ahead. in 
Second, by section 2 of the 15th amendment, the Congress is ex- } diffi 
plicitly given power to legislate to protect the right to vote of all ] lec 
citizens of the United States against abridgement by either the Fed- T 
eral Government or the government of any State on grounds of race, por 
color, or previous condition of servitude. eral 
It appears to me, in principle at least, that these two provisions | suff 
alone fully warrant so much of our recommendation as pertains to pol 
legislation by the Congress to protect the right to vote for its own 1 
Members—in both Houses—against denial or abridgement on the ] gee: 
grounds expressly stated in the 15th amendment. nur 
Furthermore, section 5 of the 14th amendment categorically gives ] con 
the Congress power to legislate for the enforcement of the substantive | nu 
provisions of that amendment. Co 
The provision of the 14th amendment germane to our recommenda- | dre 





tion is that— 





no State shall * * * deny to any person within its jurisdiction the equal pro- 
tection of the laws— 
a provision whose protection has repeatedly been held to extend to 
members of various religious groups, and to aliens, as well as to 
American citizens. 






























me 
As explicitly provided by the Congress in the directive of the Civil mi 
Rights Act of 1957, that the Commission investigate alleged denials tic 
of the right to vote upon four stated grounds, we have included “re- m 
ligion and national origin” in the terms of our recommendation. For, of 
as the Supreme Court said in Hernandez v. Texas (347 U.S. 475, 
478 (1954) ), a case in which the rights of a Mexican-American were ¥ 
protected, au 
The 14th amendment is not directed solely against discrimination based upon o 
differences between white and Negro. d 
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Our recommendation, however, includes the executive officers and 
presidential electors, as well as Members of the House and Senate. 
The constitutional power of the Congress to legislate upon the sub- 
ject of presidential electors differs from its power to legislate with 
respect to election of its own Members. 

The pertinent provisions of the Constitution are found in article 
II, section 1, and in the 12th amendment. While popular elections 
for presidential electors is the current general practice, there has been 
no change in the provision that— 

Each State shall appoint, in such manner as the legislature thereof may direct, 
a number of electors * * *. 

And, the case-law giving definition to the power of Congress to 
legislate upon this subject is limited. However, it must be noted 
that both the 14th and 15th amendments to the Constitution are equally 
applicable to these provisions, and the 15th amendment—which ex- 
pressly protects the right to vote—is by its own express terms ad- 
dressed to both Federal and State Governments. 

Hence, we find no general lack of power in the Congress to legis- 
late to protect the right to vote for presidential electors against 
discrimination. 

Too, this is covered by the express provision of part 4 of the 
Civil Rights Act of 1957. We would concede, however, that the draft- 
ing of proper legislation addressed to such elections presents a more 
difficult and intricate problem than legislation addressed solely to 
election of the Members of Congress. 

The Commission’s recommendation for the appointment of tem- 
porary Federal registrars contemplates that the machinery of the Fed- 
eral Government may be set in motion on action by the receipt of a 
sufficient number of complaints of discrimination from a particular 
political subdivision of a State. 

The number specified in the Commission’s recommendation might 
seem somewhat arbitrary, but it was intended to require a sufficient 
number ‘in order to insure the likelihood of substance in the matters 
complained of; this number might well have been a lesser or greater 
number. These complaints would be investigated by members of the 
Commission’s staff in precisely the same manner as complaints ad- 
dressed to this Commission during its short lifespan have been inves- 
tigated in the past. 

The Commission was moved to follow the sound principle of sep- 
aration of powers in entrusting the duty to investigate to a depart- 
ment of the Government other than that having the power to appoint 
the temporary Federal registrars in those cases where such appoint- 
ments would be warranted ; furthermore, it was entrusted to the Com- 
mission to avoid the possibility that the responsibility for investiga- 
tion and certification would be placed upon the agency which later 
might have the duty to prosecute civil or criminal suits for violations 
of voting rights. 

The Commission, upon review of the results of such investigations, 
would be authorized alternatively to dismiss unfounded complaints, 
and to certify any and all well-founded complaints to the President 
of the United States to such temporary registrars as he then might 
designate. 
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And, because of the importance of the matter, it is the Commis- 
sion’s view that a local Federal officer or employee would be desig- 
nated directly by the President of the United States to act tem- 
porarily as a registrar for Federal elections. You will note, too, that 
the Commission’s recommendation contemplates that a local person 
on the Federal payroll be designated to act, rather than suggest an 
outsider be sent into any community to administer the local regis- 
tration laws. 

Existing circumstances compelled the Commission to recommend di- 
rect action by the Federal eveeten for the protection of the 
right of American citizens to participate in the right to vote. How- 
ever, the Commission carefully sought to avoid any undue inter- 
ference with the rights of the several States in this most important 
activity in our American Federal system. Its recommendation con- 
templates that the temporary Federal registrars will test the fitness 
of applicants for registration according to the voter qualification 
laws of the respective States in which they may act. Furthermore, 
persons registered by Federal registrars shall, as a consequence 
thereof, have the right to vote under this law only in Federal elec- 
tions. 

The Commission’s recommendation throughout rests upon the firm 
conviction that present denials of the right to vote on grounds of 
racial discrimination are an evil which promptly can be cured by 
forthright and direct action. In keeping with this view, it has in- 
cluded a provision that the jurisdiction of Federal registrars will 
continue only until such time as the President determines that the 
presence of an appointed registrar is no longer necessary. 

The Commission, in making this proposal, fully recognizes with 
understanding and appreciation that adherence to the principles of 
this country as a federation of State sovereignties with concomitant 
States rights would almost inevitably result in responsible State offi- 
cials taking the necessary action to protect the right to vote in pref- 
erence to the designation of a Federal official to serve as a registrar. 
By its very enactment we believe the recommendation may be almost 
as effective as by its actual use. 

To facilitate our discussion of legislation to implement the Com- 
mission’s recommendation, particularly with respect to those matters 
which we have deferred to the wisdom of Congress, I should like 
simply to enumerate the salient features which should be included, in 
our judgment. This enumeration might be considered as a helpful 
frame of reference in which the committee may proceed to consider 
the several bills presently before the Congress. 

As a result of our study of this proposal for temporary Federal 
registrar legislation, we are fully aware of the fact that the actual 
drafting of legislation will undoubtedly reveal difficult problems 
which will require time for exploration and consideration. The staff 
of the Commission is willing to cooperate to resolve these problems. 
The Department of Justice has assured us of their cooperation. 

We recommend that : 

1. All Federal elections as defined in part IV of the Civil Rights 


Act of 1957 must be covered by any effective Temporary Federal 
Registrar Act. 
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ais 2. Sworn affidavits by citizens who believe that they have been de- 
1g- § nied the right to vote in Federal elections because of their race, re- 
2M- F jigion, color, national origin, or ancestry, but who believe that they 
hat } are qualified to vote under existing State law should be filed with the 
son | President of the United States. Effective legislation should therefore 
an — provide that temporary Federal registrar machinery should be set 
g18- | in action upon the initiative of those who believe they have been de- 
. | nied the right to vote solely on such grounds. Clearly, such affidavits 
di- | should comply with the minimum requirements for a valid complaint 
the | under 104(a) (1) of the Civil Rights Act of 1957. 
OW 3. As a matter of sound administration, the measure should re- 
er- F auire receipt of a sufficient number of complaints fairly to warrant 
ant | the assumption that there is some substance to the allegations of 
on- | denials of the right to vote, before the machinery of the Federal 
188 | Government is set into motion. We agreed upon the number nine 
AON | as sufficient; the Congress, in its wisdom, might agree that some 
bre, | lesser or greater number would be desirable. 
nce 4. In the view of the Commission, it might be unwise to vest the 
lees | responsibility for the conduct of the investigations in a body which, 
conceivably, might later be charged with the duty to conduct the 
rm | prosecution of other civil or criminal remedies under existing law. 
| of 5. Effective temporary registrar legislation must include some fact- 
by | finding procedure by which the allegations of the affidavits are in- 
m= | vestigated. The sole function of this investigation should be to elimi- 
will nate frivolous and unfounded affidavits, that is, affidavits which, upon 
the } investigation, show that there are no reasonable grounds to believe 
i that the afliant’s right to vote has been denied because of his race, 
ith § relivion, color, national origin, or ancestry. 
s of 6. But it is of greater importance—because it is a matter of prin- 
ant | ciple—if investigation of the complaints reveals that even one single 
offi- | complaint seems well founded, certification should promptly be made 
ref- | to the President and whomever he shall then designate as Federal 
rar. 7 registrar. 
10st 7. We regard this whole matter of sufficient importance to warrant 
that the authority to designate temporary Federal registrars be vested 
om in the office of the President of the United States. 
ters 8. Effective temporary Federal registrar legislation should include 
like | a provision for the designation of a local Federal employee, such as a 
, local postmaster, court clerk, or local marshal, or a similar local offi- 
ful cial, to serve as the temporary Federal registrar. Such an official 
der should have the power to administer the State voter qualification laws 
to all citizens eligible to vote in Federal elections but previously 
ral barred from voting through improper discrimination. 
ual 9. Effective temporary Federal registrar legislation must include 
ems some provision which will guarantee that such registrants will be per- 
taff mitted to vote in Federal elections and to have that vote counted. 
ms. Congress may wish to consider appropriate sanctions, equitable or oth- 
erwise, to assure that the vote may be cast and counted. 
10. Temporary Federal registrar legislation must contain some ef- 
a fective and prompt means of removing registration from a temporary 
ra 


local Federal official at such time when it 1s determined that the right 
to vote in the locality is not being denied on grounds of race, color, 
religion, national origin, or ancestry. 

50433—60-——3 
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Thank you very much, Mr. Chairman, and gentlemen. 

The Cuarrman. Dean Storey, we are very much indebted to you 
for your very precise, comprehensive, and lawyer-like statement be. 
fore us here today. I am sure it will do very much to help resolve our 
own positions upon some of the pending legislation, and I know that] 
speak for the other members of the committee when I thank you not 
only for coming here today but for the services which you have given 
to your country for this general purpose. 

Mr. Srorey. Thank you, sir. 

The Cuatrman. And at considerable personal sacrifice. 

Dean Storey, if I may ask you this question: Am I right in my un- 
derstanding that the members of the Civil Rights Commission wer 
unanimous in finding, in the findings of the Commission on the subject 
of voting and registration of voters? 

Mr. Storey. I think that is correct. There was a dissent 

The Cuarrman. That is, even Governor Battle agreed with you on 
the findings ? 

Mr. Srorry. Let me say this: Nobody has greater respect or admira- 
tion for Governor Battle than myself, and that goes for the members 
of this committee. 

The Cuarrman. I, too, have great respect for him and have known 
him for many years. 

Mr. Srorry. And that goes for the members of our Commission. 

May I say this: He filed a specific dissent to this one recommen- 
dation. 

Then at the end of the report, we call it the large report, he filed a 
general objection to some of the findings on the ground that they were 
argumentative, and so forth. And I might add that some of the rest 
of us objected to some of the findings, but specifically Governor Battle 
did not single this one out, except to vote against the recommendation. 

The CuarrmMan. But Governor Battle took the position that the 
present laws were sufficient, did he not, Dean Storey, to protect the 
right to vote and that no further legislation was needed ? 

Mr. Storey. That is the effect of his dissent and discussion. 

The Cuarrman. And his was the only dissent relating to that? 

Mr. Srorry. Yes. 

The Cuatrman. If I may be indulged, if you will bear with me 
for several other questions. 

Mr. Srorey. Go right ahead, sir. 

The CuarrmMan. You mentioned, Dean Storey, the voucher system. 
T am not sure that all of us understand what the voucher system is as 
practiced in some of the States. ‘ 

Mr. Storey. Well, I am not sure that I can tell you how it works 
everywhere, but let me say, according to testimony that we found 
in the Alabama hearing, and I will cover that first, some of the local 
registrars, the boards, provided that in addition to the long applica- 
tion which the applicant must sign in the testing of his knowledge of 
constitutional provisions and the ability to copy them, and so forth, 
that, in addition, other citizens must be secured to vouch for or to 
recommend him and to verify his application. In effect, to vouch for 
the fact that he was a qualified voter. 

Now. that sounds easy on its face. But we found in certain counties, 
for example, that there were limitations passed upon order of the 
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local registration boards to the effect that one person could not vouch 
for another except, say, once or twice a year. I have forgotten the 
details, but in a great many instances, there were requirements that 
these vouchers must be white citizens. And the voucher system did 
not actually work in practice in some instances to consummate the 
right to register. 

Even there was some testimony from time to time that certain 
people had some fear of endorsing or vouching for a Negro applicant. 

That is just a brief statement 

The CuHarrMan. Yes. 

Mr. Srorey. |Continuing.| Of what they mean by the voucher 
system. 

The Cuarrman. Thank you, Dean. 

Now, I imagine that maybe the Commission had in mind, in recom- 
mending that the registrars be of the areas wherein the presumed 
denial to vote occurred, might have had in mind the act. of 1867 which 
President Andrew Johnson vetoed when, as I recall it, it was provided 
that there was unlimited discretion to be given to certain officials who 
might be persons in the military service or civilians. 

Under this act the commanding general of each military district 
in the South was directed to appoint as many boards of registrars 
as might be necessary, consisting of three loyal officers or persons, and 
Tam sure, Dean, that you will recall in the veto message that President 
Johnson, who was then being opposed by the so-called radical grou 
in the Congress, that is, Stevens, Ben Wade, Zach Chandler, and 
others who opposed Johnson’s policy of reconstruction of the South- 
ern States, said that the only qualification stated for these officers was 
that they must be loyal. They might be persons in the military service 
or civilians, residents of the State or strangers. These persons were to 
exercise most important duties and were vested with unlimited discre- 
tion. They were to decide what name shall be placed upon the register 
and from their decision there was to be no appeal. They were to super- 
intend the elections and to decide all questions which might arise. 
They were to have the custody of the ballots and to make return of the 
election results. 

Whatever fraud or errors they might have committed was passed on 
without regress. AJ] that was left for the commanding general was 
to receive the returns of the elections, open the same and ascertain who 
were chosen according to the returns of the officers who conducted said 
elections. 

Of course, we know that numbers of people of the Southern States 
were very bitter about the way in which this system was attempted to 
be carried out, and I thought that you might have had some such 
precedent as this in mind, Dean Storey, when this recommendation 
was made, that registrars be local officials or persons. 

Mr. Srorry. Let me say this, Mr. Chairman. Personally, I am 
very mindful of the viewpoint that you bring out, and the lingering 
history and tradition of what you are talking about. My father was 
a native of Alabama and some of my favorite relatives live there now. 

The same is true of my mother. Her parents came from Spartan- 
burg, S.C., and I have heard from my parents ever since I reached 
the age of accountability of the alleged injustices in their minds. 

Both my paternal and maternal grandfathers fought for the Con- 
federacy. I am a native of the South. Our State had a Governor 
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right after the War Between the States who imposed some of those 
problems on us. And personally I went into this matter with very 
careful thought and consideration. 

I might add, however, that after actually hearing witnesses testify 
in the Alabama hearing and some of the local practices that were 
exacted, not only in Alabama but in some other States, indicated that 
when the local registration voting machinery breaks down, there 
should be some corrective procedure so that any qualified citizen, re- 
gardless of his color, shall have the right to register and vote. 

And may I add that in discussing this whole problem, and the 
reference of Senator Keating to the proposed 23d amendment. for 
universal suffrage, Governor Battle, Governor Carlton, and myself 
did not join in that proposal. Our distinguished friends, Dr. Han- 
nah, Father Hesburgh of Notre Dame, and Dean Johnson, proposed 
it. We thought it went too far. 

All of us, I think, without a doubt, did feel that the actual adminis- 
tration of the voting registration laws and the conduct of officials in 
certain areas prevented registration of a goodly number of qualified 
citizens, and to that end, we thought that by making this proposal in 
a temporary nature, and vesting it in the highest office in the land on 
a temporary basis, it would at. least help the situation. 

The Ciratrman. Dean Storey, my forebears were all Confederates 
on both sides, Virginia and Georgia, and some of us have been 
charged with being renegades from the propositions of human free- 
dom and the right to vote and the constitutional provisions which 
guar:nteed them. 

Do you not feel that it is a 20th century enlightened view for all 
people in this country to accept that every citizen has the right to 
vote, provided that he meets with the qualifications which are prop- 
erly and constitutionally established by the States, and by the Fed- 
eral Government ? 

Mr. Srorey. Well, I do. I just tried to say that very thing. 

The Crarrman. You have said it better than I have said it. 

Mr. Srorey. I believe that every qualified—and I want to under- 
score “qualified.” 

The CuHarrMan. Yes, sir. 

Mr. Storey. Because there is, unfortunately, in our country some 
illiteracy, and may I say, also, that it does not relate only to the 
Negroes. We have quite a problem of the Puerto Rican American 
situation in New York. But that every qualified citizen should have 
the right to register and to vote regardless of his race, color, creed, or 
national origin. I believe that. 

The Cuarrman. I will not impose upon my colleagues of the com- 
mittee any further. There are many questions I would like to dis- 
cuss with you, Dean Storey, but our time forces me to dispense. 

Senator Morton, have you any questions or observations to make—— 

Senator Morton. Mr. Chairman, I merely want to—— 

The Cuamman (continuing). Of our distinguished witness this 
morning ? 

Senator Morton. I merely want tocommend Dean Storey for a very 
fine statement. I followed it with interest. I want to state to you, 
Mr. Chairman, that I hope we follow this so that we can have action 
before the February 15 date is reached when I am hopeful that we will 
have some civil-rights legislation before the Senate. 
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I would like to say, Mr. Chairman, that I do not know but I think 
as a result of what happened in the policy committee of the Republi- 
cans this morning and what will happen on, if it goes through on the 
Senate, tomorrow, I may not be a member of this committee after to- 
day. But my interest in this subject is nevertheless- 

The CuHarMan, Well, we shall miss you, and regret that may be a 
possibility, Senator Morton. 

Senator Morron. I, however. 

The Cuarrman. We know we may be assured of your continuing in- 
terest as you have indicated your interest in the past. 

Senator Morron. With that I will desist and I will therefore yield 
my comments at this time and my duties to my legal adviser in this 
field, the junior Senator from New York. 

The CuarrMan. Senator Keating. 

Senator Keatrne. Mr. Chairman. 

The CuHatrmMan. Senator Jordon and Senator Ervin may have some 
questions. We are running very close to the hour of noontime, and 
I do not like to foreclose anybody nor to urge undue haste, but the 
Senate does go in at noon today, as we all know. 

We are now engaged in a debate on another elections bill, too, [ 
might say, Dean Storey, which is pending. 

Senator Keating. Mr. Chairman, before Senator Morton leaves, I 
want to express my regret that any action of the Republican policy 
committee would, even though it may be considered a promotion, will 
remove him from this committee, and I hope it may be possible for 
him to remain on this committee until we eles completed with this 
particular matter because I know of his great interest in it and I 
know of his desire to see some action in this field. 

I have—— 

The Cuamman. Since this matter has not as yet become final—this 
committee is meeting on Wednesday and as the Senator knows for the 
purpose of conducting committee business at that time—and we shall 
express our hopes and I hope not our disappointments with respect to 
Senator Morton. 

Senator Morton. Thank you. 

Senator Kearina. I want to join in the commendation of Dean 
Storey. It is not the first time that I have heard him testify before a 
congressional committee, and my admiration for this witness knows 
no bounds, Mr. Chairman. 

I am happy to make that a matter of record. 

Just let me ask you one question. 

Mr. Storey. Thank you, sir. 

Senator Keating. Dean Storey, how many States have this voucher 
system? Did your investigation disclose that ? 

Mr. Srorey. I have forgotten the total number. To a more or less 
extent let me say this, Senator Keating, so far we have been permitted 
to hold just one open hearing and really go to the bottom of these 
things, and that is why I referred so much to the State of Alabama, 
the native State of my father. 

But to a more or less degree, it happens in some of the other States. 
I would say three or four. 

Senator Keatrne. Thank you. That is all, Mr. Chairman. 

. 7 CuatrMaAn. Thank you very much, Senator Keating. Senator 
ordan. 
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Senator Jorpan. Mr. Chairman, Dean Storey’s report is certainly 
well given and it is very interesting. I am going to defer any ques- 
tions to my senior colleague here because he is better prepared for 
these things to ask questions than I am, Senator Ervin. 

Senator Ervin. I am worried about the time. 

The Crarrman. Well, I think the sooner we start, Senator Ervin, 
the sooner we will be able to complete these matters, and if you will 
proceed with such cross-examination of Dean Storey, or examination, 

sarticularly on the constitutional aspects of this ‘question, and the 
* gal aspects, we would very much appreciate it for our enlightenment. 

‘And we again welcome you here, and although you are not a mem- 
ber of this committee, we are glad to have you here and very glad to 
have you conduct any examination that you in your own judgment as 
a very able and competent lawyer consider to be germane and pertinent 
to the legislation and the issues before us. 

Senator Ervry. Dean, I would like to say, first, that I appreciate 
your emphasis that the Commission recommended that these tempo- 
rary Federal registrars should be some local Federal officials. 

Unfortun: ately, three of the four bills dealing with the subject which 
have been introduced do not implement that recommendation because 
they say that the President can appoint a temporary Federal registrar 
from among Federal officers or employees residing in or near the elec- 
tion district in question. And when I look in the decisions to see what 
the word “near” means, I find they say the word “near” locates noth- 
ing with any degree of precision. For this reason it seems to me that 
the only interpretation which can be put on that is that we will have 
some more carpetbagger Federal registrars because with the present 
mode of traveling, North Carolina or Alabama are pretty near Cali- 
fornia, Michigan, or New York. 

Mr. Srorey. May I say, sir, that personally I, and the other Com- 
missioners are very strong for that provision. In fact, it would not 
have passed had it not so stated. 

Senator Ervin. As I gather from your statement, the Commission 
based its recommendations as to temporary Federal registrars upon 
section 4 of article I of the Constitution, and upon the 15th amend- 
ment. Is that correct? 

Mr. Srorey. Well, those were considered ; ves, sir. 

Senator Ervin. You did refer to the equal protection clause of the 
14th amendment, but that could not be invoked for the enforcement of 
voting rights. As I see it, the equal protection clause applies to aliens 
as well as citizens. Under the 15th amendment there is no right to 
give anybody the right to vote except citizens. 

Mr. Storey. That is correct, sir. 

Senator Ervin. Now, this recommendation contemplates that in the 
absence of a certification by the Commission to the President the laws 
enacted by the States under the provisions of section 4 of article I of 
the Constitution governing the times, places, and manners of holding 


elections for Senators and Representatives shall continue in full force 
and effect. 


Mr. Srorey. Yes, sir. 
Senator Ervin. And that the officials of no registration district shall 
be deprived of their right to pass upon the qualifications of the voters 
for Senators and Congressmen in the absence of the certification ? 
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Mr. Srorey. That is right. 

Senator Ervin. The bills which have been introduced say that when 
the Commission makes the certification that in any election district 
qualified persons are being deprived of the right to vote on account of 
their race or color or national or igin or religion the President “shall” 
appoint a temporar y, Federal registrar for that district. 

The word “shall,” as I construe it, is a mandatory word. Do you 
think that the President should be put under the command, in a sense, 
of the Civil Rights Commission ? 

Mr. Storey. Well, Senator, that is a good question. Let me say this, 
sir: Of course, this recommendation was made before we thought 
that the Congress might extend the Commission and we provided, 
and the recommendation and the findings so state, that obviously the 
President could not personally do all of these things toward the inves- 
tigation of the many complaints, but that some agency should be en- 
trusted with the responsibility to make an investigation as to the 
authenticity, as to the form, as to the genuineness and soon. Hence we 
suggested that if the Commission was extended it should be a proper 
agency. 

“Now , you have a splendid point, but on the other hand, we thought 
that if there were as many as nine qualified citizens in one particular 
locality, in one voting precinct, who filed complaints that were valid 
and legal on their face, and after investigation by our Commission, 
it should so be determined that they were made in good faith and there 

was some substance, then such facts or findings would be reported to 
the President. We did use the word “shall.” 

But may I say, sir, that again that is up to the Congress. We do 
not intend to do anything except to point out the constitutional pro- 
visions and to indicate principles. You may find and doubtless will 
find a better way to do it. But that is the effect of the principle which 
we recommended. 

Senator Ervin. It just struck me as somewhat peculiar for the Civil 
Rights Commission, which is an agency in the executive branch of 
the Government, to have superior authority over the President of the 
United States. 

Mr. Srorey. To tell the Executive what to do? 

Senator Ervin. I can conceive of a situation where the Civil Rights 
Commission might make a certification and the President might not 
agree with its findings of fact, or even if he agrees with them, he 
might say he thinks in this particular instance “good Federal-State 
rela ations ‘demand and require him not to appoint Federal registrars. 
This is especially so because your statement indicates that “if it is 
found that one man has been denied his right to vote on account 
of his race or color or national origin or religion, the certification 
would be made. 

Mr. Storey. Well, let me say this, sir: The intent, I think, as you 
will find by our findings and recommendation, is that the President 
would be the responsible officer to do this. But to relieve him of the 
details of studying the verity of the complaints, it must be delegated 
to somebody, it might be done by this Commission, and I still be- 
lieve that after that. certainly the President of the United States would 
exercise some discretion, as he should, in what he would do under 
given circumstances. 
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Senator Ervin. But it seems queer to make the servants the master 
of the master. 

Mr. Storey. Well, I may say, sir, there was no such intent. 

Senator Ervin. Now, Dean 

Mr. Srorey. In other words, it was just to be of assistance to the 
President in finding the facts—— 

Senator Ervin. You have described the conditions you found in 
Macon County, Ala. Are you aware of the fact as a lawyer that 
there is a Federal statute which makes the willful denial of the right 
to register and vote to any man on account of his race or color, a 
Federal crime? 

Mr. Srorry. Yes, sir. 

Senator Ervin. And are you aware of the fact that there has been 
no effort on the part of the Federal district attorney or the Depart- 
ment of Justice to procure any indictment of any individuals of the 
State of Alabama on this charge? 

Mr. Srorey. I cannot say it as a fact, but I assume that is correct, 
and likewise he is given civil authority. 

Senator Ervin. Yes. 

Mr. Storey. Or civil remedy, shall I say. 

Senator Ervin. Yes. 

Mr. Storry. But you know the story of the litigation in that respect. 

Senator Ervin. 1 know the story of the litigation. What hap- 
pened was exactly what I prophesied on the floor of the Senate in 
1957 was going to happen. We cannot expect local State officials to 
be willing to serve the public in petty State offices if they are to be 
told by Federal officials how they are to discharge their duties and 
threatened with sentence to jail in proceedings where jury trials are 
denied in case they disagree with the Federal officials. We are ina 
tragic situation when Congress passes laws of this character. I have 
made inquiry of the Department of Justice concerning the resort to 
criminal prosecution under the existing Federal statutes. 

I do not think there is anything wrong down there that a few good 
healthy criminal prosecutions in Federal district courts could not 
cure. The Federal district courts sit at some distance from the places 
where these denials allegedly occur. They are presided over by men 
who are devoted to the theory of the equality of all men before the 
law. The jurors in such courts are drawn from jury boxes prepared 
by Federal court officials. The trials in such courts are presided over 
by judges who have the right to express their opinions on the facts 
to the juries which try the cases. That is a very powerful thing. 

The Cuarmman. Will the Senator suspend his statement for just 
a moment, please. The Chair would like to announce that some of 
us are compelled to leave because of the fact that the pending business 
before the Senate today—and I address myself especially to you, 
Dean Storey—is the elections bill of 1959, a bill reported by this 
committee. 

There is an amendment pending which I happen to have offered in 
which Senator Keating has joined, and there are several other amend- 
ments to be offered. I must go to the floor. The hour has come. 

Now, we have, as a matter of courtesy, said we would be very glad 
to have Senator Ervin here. 
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How much longer did the Senator desire to continue in his interro- 
gation ¢ 

Senator Ervin. I think about 15 or 20 minutes. I do not know 
whether you have permission to sit while the Senate is in session. 

The CHatrMAN. We have not as yet, but we are going to try to make 
provision. 

Senator Ervin. I will fudge on that provision of the Senate Rules 
if necessary. I have a high opinion of Dean Storey as a lawyer and 
I would like to ask some questions to see if he can remove some mis- 
givings from my mind. 

The Cuarrman. Senator Jordan, can you preside for the duration ? 
Are you in position to do so?’ We must go to the floor; the convening 
of the Senate has arrived. You know what the situation is. 

Mr. Storey. Yes, sir. 

The CHAmRMAN. Thank you very much for being here today. 

Mr. Storey. Thank you, sir. 

The CHarrman. And we hope you will continue to advise us from 
time to time as to what may be done by this committee or by the Senate 
to make your task one that is less burdensome and perhaps even more 
effective. 

Mr. Srorey. Thank you very much, Mr. Chairman. 

The CuarrMan. We assure you of our full cooperation. ‘Thank 
you. 

Mr. Storey. Thank you. 

The Crarrman. Senator Jordan. 

Senator Jorpan (presiding). Thank you, Mr, Chairman. 

Senator Ervin, you may proceed with your questions, sir. 

Senator Ervin. Dean, I would like to say that I share your view 
that every qualified citizen in the United States ought to be allowed 
to vote, and also I oppose these bills because I think these bills are 
destructive of our governmental and legal system. 

I made a speech in Atlanta, a short time ago in which I said that 
those who seek to alter our governmental and legal systems for the 
avowed purpose of conferring civil rights on selected groups of people 
have a fifth column in the South. This fifth column consists of those 
southerners who wrong members of the colored race. They make 
it more difficult for those of us who are seeking as I see it, to preserve 
our constitutional and legal systems for the benefit of all Americans 
of all generations and all races. 

I want to ask you this question. The 15th amendment, and section 
4 of the first article upon which the recommendation is based are 
subject to other provisions of the Constitution, are they not ? 

Mr. Storey. Yes, sir. 

Senator Ervin. And one of the provisions of the Constitution, of 
course, is the due process clause of the fifth amendment, which is bind- 
ing upon the Congress as well as the other agencies of the Federal 
Government. 

Mr. Storey. Yes. 

Senator Ervin. The four bills that. have been offered here for the 
ostensible purpose of carrying into effect the recommendations about 
Federal registrars are S. 2684, S. 2719, S. 2783, and S, 2814. Now, 
none of these bills, not a single one of them, has any provision requir- 
ing the Civil Rights Commission or anybody else to give any notice 
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to the State or to the officials of the State or to the election officials In 
of the election districts involved. I cannot as a lawyer reconcile that ‘N 
omission with the due process clause of the fifth amendment. miss 
Mr. Storey. Well, may I say, Senator, honestly, I haven't read one and 
of them. May I say that in the first place, I do not think we should I 
presume to tell you what should go into a bill, distinguished lawyers fT, 
as there are in the Congress. | 
Again I say we consider our job, first, as factfinding, and, secondly, — 20” 
some evaluation, and, thirdly, some recommendations as to principle, M 
and even though I have le: wrned in the last few days about these bills, | that 
I did not think it was my province to review those bills and be anf , * 
advocate for or against any particular piece of legislation. is d 
Senator Ervin. Yes. W ell, I would just ask you if you agree with | &x!: 
me in the observation that this is perhaps as accurate a definition of | sin; 
due process of law as can be made. I read from 12 American Judis- | the 
prudence, Constitutional Law, section 573, pages 267 and 268: aS! 
The essential elements of due process of law are notice and an opportunity to } 
be heard and to defend in an orderly proceeding adapted to the nature of the ee 
case before a tribunal having jurisdiction of the cause. One of the most famous bil 
and perhaps the most often quoted definition of due process of law is that of : 
Daniel Webster in his argument in the Dartmouth College case in which he de < 
clared that by due process of law is meant “a law which hears before it con- : 
demns, which proceeds upon inquiry and renders judgment only after trial.” po! 
Do you not consider that an accurate statement of the fundamentals pee 
of due process of law ¢ =; 
Mr. Storey. In the first place, I would not put myself to challenge f |) 
such a distinguished author as this, and, secondly, I agree with the ‘ 
principles stated i 
Senator Ervin. I realize your recommendation does not undertake | 
to state the terms of the bills. But under these bills, there is absolutely * 
no provision whatever for any notice to be given to the State election I 
officials in the election district i in which the petitions arise. Moreover, 
no opportunity to defend is given by these bills to either the State, fi 
which, of course, is interested in the continuance of the State function, , 
or to the State officials who are, in effect, to be removed pro tanto from be 
their offices. d 
Do you not think that due process of law would require at least that : 
notice and an opportunity to be heard should be given to the State . 
officials who under existing law would have not only the duty but the ” 
statutory right to ¢ ontinue to function in passing on the qualifications 
of these voters unless they are first found to be guilty of discrimina- 7 
tion? Do you not think they are entitled under the due process clause 
of the fifth amendment to notice and an opportunity to be heard ? . 
Mr. Storey. Well, Senator, let me say, first, that the particular case 
that attracted our attention was where there were no responsible ( 
officials, this particular situation in Macon County, Ala., that I am 
talking ‘about. . 
We subpenaed the local voting registrars. They failed to take the 
oath at the hearing or refused to take the oath under the guidance of I 
able counsel led by the then attorney general and now the Governor ‘ 
of Alabama and others. And then we were advised that immediately t 





afterward, they resigned as registrars. Several weeks elapsed before 
the appointing authority designated new registrars. And so far as 
we knew, only one has accepted ithe subsequent appointment. 
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In other words, there is no board. 

Now, my thought was, and I think that is shared by the other Com- 
missioners, that when the local voting machinery actually breaks down 
and fails to function, then something should be done about it. 

I agree with you that we have certain statutory provisions now, but 
for what reason I do not know, they have not been made effective. 

Senator Ervin. Dean, I am inclined to agree with you on that, but 
none of these bills are addressed to that situation. 

Mr. Srorey. Well, sir, may I say, I think in the wisdom of Congress 
that you will see that the necessary safeguards are placed in the bills. 

Senator Ervin. You see, all of these bills, every one of these bills, 
is designed to deprive the State and the State officials involved of the 
existing legal power to pass on the qualifications. There is not a 
single provision in any of these bills that undertakes to take care of 
the : situation which you have described and which is, in my judgment, 
a situation that ought not to be permitted to exist anywhere. 

Mr. Strorey. No, sir. 

Senator Ervin. I thoroughly agree with you on that. But these 
bills do not do that. 

Senator Keating. Would my friend yield to me? 

Senator Ervin. I would rather finish, but I will yield to you for a 
point. 

Senator Keatine. I just wanted to point out, in order that the rec- 
ord would be clear, that undoubtedly you are familiar, Dean Storey, 
with the legislative process. It is quite unusual for any bill upon 
which a hearing is set to come out of a committee in that form. This 
is simply a vehic le, the bill is a vehicle for hearing, and I feel quite 
confident. that whatever the bill is that this committee reports out 

will not be in the form of any of those that are now before us. 

Mr. Srorey. Senator, I am thoroughly cognizant of that, and may 
I also try to place our Commission in the proper light. We do not 
presume to submit specific legislation; we do not offer you specific 
bills. We simply offer you a factual background. 

Frankly, we think that you created us as an informal investigation 
body, a factfinding body, and, in effect, we have reported to the Presi- 
dent and to you what we have found by way of facts. I have not 
studied the bills to which you refer and I daresay none of the other 
members of our Commission have studied them. 

Senator Ervin. Dean, the reason I am asking you questions is I 
regard you as an extremely able lawyer. 

Mr. Srorey. W ell, I appreciate that, sir, and I can return the 
compliment multiplied some, too. 

Senator Ervin. Thanks. But I am just trying to see if you agree 
with me that these proposals that are now pending would offend the 
Constitution and not afford protection to anybody’s constitutional 
rights ? 

Mr. Srorey. Well, I will say to the Senator, I do not presume to 
pass upon any of these measures when at least I have not read any 
of them. 

Senator Ervin. Well, all four of them are all virtually alike on 
this subject. They provide, in effect, that when nine petitions are 
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filed with the President, and referred by him to the Commission on 
Civil Rights, “the Commission shall,” and I quote: 


The Commission shall proceed to investigate the allegations contained in such 
petitions and if on the basis of its investigation of such petitions, the Commis- 
sion determines that citizens living in such registration district are being denied 
the right to vote solely because of their race, religion, color, or national origin, 
the Commission shall certify that fact to the President. 

The Commission shall also certify to the President and any Federal registrar 
which may be appointed for such district the names of such individuals living 
within such district who are being denied such rights. 

Now, that is, in substance, the only provision in any one of those 
four bills which undertakes to define what the Commission will do 
between the time it receives the petitions from the President, and 
makes its certification to the President. There is no provision what- 
ever to give the State election officials any notice or any opportunity 
to be heard or to defend themselves against the charges of the peti- 
tions. I would like to know, in the absence of that, if you do not 
agree with me that these bills constitute an offense against the due 
process clause of the fifth amendment ? 

Mr. Storey. Well, Senator, what are you going to do when you 
do not have any election officials? I mean registration officials. 

Senator Ervin. Well, that is something not covered by these bills, 
I am talking about these bills. 

Mr. Storey. I see. 

Senator Ervin. I am asking about the bills which the authors 
have asked Congress to pass. Do you not agree with me that these 
bills are unconstitutional under the 14th amendment ? 

Mr. Storey. Well, let me say this, at least I would say that I would 
want to look into it very carefully, but honestly, I have not studied 
the bills, I do not know all of the provisions. I have perfect faith 
in what you say about them, plus the fact that at least the specific 
example that we ran up against, there were not any officials and the 
officials had refused to serve and the appointing authority had failed 
to appoint. 

Senator Ervin. Of course, that is not these bills. 

Mr. Storey. No, sir, I understand that. 

Senator Ervin. I am interested in the recent California case which 
holds that the constitutional requirement for a hearing requires a fair 
hearing before a tribunal with established anihiieds of procedure. 
Here there are no established standards of procedure. It is stated 
in 12 American Jurisprudence on Constitutional Law, section 633, that 
due process requires a tribunal appointed by a law and governed by 
rules of law previously established. 

Do you believe that an act would be constitutional if it should 
authorize the Commission on Civil Rights to conduct a hearing for 
the purpose of depriving the State of its ordinary right to pass upon 
the qualifications of electors through its election. officials without 
any notice, without any hearing, or without any rules of procedure by 
which the hearing is to be conducted ? 

Mr. Storey. Senator, I will say that a specific case will be argued 
today, probably has already started, from Louisiana, and I might 
just comment on it that it may be of some benefit to this committee. 
We undertook to hold another hearing similar to the one we held 
in Alabama in Louisiana, and just before the hearing started, and 
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after the witnesses had been subpenaed, the attorney general filed a 
suit seeking a temporary restraining order. It was heard by a local 
Federal judge, and he enjoined the holding of the hearing. 

First, he said, there was a grave constitutional question about the 
procedure, and, secondly, a grave constitutional question about some 
of the particular rules of our procedure, namely, with reference to 
failure to apprise or confront with witnesses or to permit cross-ex- 
amination. 

I might add that we promulgated rules in accordance with the 
authority of this Congress to promulgate rules, which we believe are 
fair and reasonable under the inquiry basis and the factfinding basis 
that you authorized us to pursue. 

Later that case went to a three-judge Federal court, and they held 
that the act was constitutional, but two of the three judges held that 
because our rules did not provide for appraisal, namely, furnishing 
the attorney general with a list of the witnesses to be used, and the 
confrontation theory, and the failure to provide for cross-examina- 
tion, that those provisions of the rules were unconstitutional, hence 
bearing on some of the issues that you raised. 

Senator Ervin. Yes. 

Mr. Storey. And perhaps some of those issues will be settled by the 
Supreme Court by the time you get to final consideration of this 
legislation, but we ran up against that same thing down there in 
Louisiana. 

Senator Ervin. I am very much interested in that Louisiana case. 
A lot of these people who do not like congressional committees investi- 
gating folks love the Watkins decision. But they did not like it when 
the judges in the Louisiana case followed the Watkins decision. This 
illustrates the point 

Mr. Storey. It does illustrate the point. 

Senator Ervin. That some of my friends overlook, and that is when 
Congress passes these laws, they are not going to be applied solely 
to supposedly benighted people down South. They are going to be 
applied all over the country. 

Mr. Storey. Yes, sir, that is correct. 

Senator Ervin. Well, on this point, the failure of these bills to pro- 
vide for notice or hearing, I would like to call your attention to the 
case of Coe v. Armour Fertilizer Works, which is reported in 237 
U.S. Supreme Court reports at page 413, and to these words which 
appear on pages 424-495 about notice and hearing. This case re- 
viewed a Florida statute under the due process clause of the 14th 
amendment. The contention was made by those who were seeking 
to uphold the Florida statute that the defect of the statute was im- 
material because notice and an opportunity to be heard were actually 

iven. 
, The Court said this: 


Nor can extra-official or casual notice, or a hearing granted as a matter of favor 
or discretion, be deemed a substantial substitute for the due process of law that 
the Constitution requires. In Steward v. Palmer, 74 New York 183-188, which 
involved the validity of a statute providing for assessing the expense of a local 
improvement upon the lands benefited but without notice to the owner, the 
Court said, “It is not enough that the owners may by chance have notice, 
or that they may as a matter of favor have a hearing. The law must require 


entice to them, and give them the right to hearing and an opportunity to be 
eard.” 
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The soundness of this doctrine— 
that is the end of the quotation from the New York case. 


The soundness of this doctrine has been repeatedly recognized by this court, 
Thus, in Security Trust Company v. Lexington, 203 U.S. 323-333, the court, 
by Mr. Justice Peckham, said with respect to an assessment for back taxes; 
“If the statutes did not provide for a notice in any form, it is not material 
that as a matter of grace or favor notice may have been given of the proposed 
assessment. It is not what notice, uncalled for by the statute, the taxpayer may 
have received in a particular case that is material, but the question is, whether 
any notice is provided for by the statute” (citing the New York case). 

So in Central of Georgia Railway v. Wright, 207 U.S. 127-138, the court said: 
“This notice must be provided as an essential part of the statutory provision 
and not awarded as a mere matter of favor or grace.” 

In Roller v. Holly, 176 U.S. 398-409, the court declared: ‘The right of a citizen 
to due process of law must rest upon a basis more substantial than favor or 
discretion.” And in Louisville & Nashville Railroad v. Stockyards Company, 
212 U.S. 132-144, it was said: “The law itself must save the parties’ rights, and 
not leave them to the discretion of courts as such.” 















Now, I contend that these bills which contain no provision for 
notice or hearing and establish no rules of law to govern in the con- 
duct of a hearing are clearly unconstitutional under the due process 
clause of the fifth amendment, which is binding upon Congress. And 
furthermore, I would like for you to consider this question with me 
for a minute: 

It is often declared that in the definitions of due process of law 
that there must be a proceeding in a judicial tribunal. The decisions 
are to the effect that it is only in rare cases that due process permits 
other avencies of government to act. I have a few more questions. 
I hope to be short. 

Mr. Storey. May I 

Senator Ervin. I will be glad to have your observation, yes, sir. 

Mr. Storey. I just wanted to make one observation here. I realize 
that, for example, whether an agency is under the Administrative 
Procedure Act or not entered into the Louisiana case. We went into 
the question pretty thoroughly in the Hoover Commission regarding 
certain recommendations about the improvement of administrative 
procedure. Too often the three powers of government are centered 
in one administrator. 

Let me give you another example, apropos of the existing remedies. 

In this particular situation in Macon County, after we concluded 
our hearings, we certified the matter to the Attorney General for ap- 
propriate action. He then filed a civil suit subsequent to the conclu- 
sion of our hearing before the local U.S. district judge. It was a pro- 
ceeding against the State, in effect, and the court finally dismissed 
the case on the ground that there were no adverse parties, there were 
no registrars, there were no defendants, and that case is likewise on 
its wav up here now. 

So these issues have been raised in some of these cases, and—— 

Senator Ervin. That isa very interesting case. 

Incidentally, I have read the record and briefs in that case and the 
decision. 

Mr. Storey. Well, pardon me for interrupting. 

Senator Erviy. No. I am glad you called it to my attention. 

Mr. Storey. I did not know whether you read that opinion. 

Senator Ervin. Because I can go along with you in the theory that 
something can be done in that kind of a field provided it is divorced 
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from all of these other things that I consider offenses to our govern- 
mental and legal systems. 
Article I, section 1 of the Constitution, provides that— 


All legislative powers herein granted shall be vested in the Congress of the 
United States which shall consist of a Senate and House of Representatives. 


Article IT, section 1, provides— 


The Executive power shall be vested in the President of the United States of 
America— 


and article IIT, section 1, provides— 


The judicial power of the United States shall be vested in one Supreme Court 
and in such inferior courts as the Congress may from time to time ordain and 
establish. 

Now, those three provisions of the Constitution constitute what 
we lawyers call the separation of governmental powers. 

Mr. Srorry. Yes, sir. 

Would you mind reading section 4 that follows there, just for the 
purpose of argument. Is that not-—— 

Senator Ervin. Section 4, which article? 

Mr. Storey. Of article I. 

Senator Ervin. Yes,sir. Section 4— 

The times, places and manner of holding elections for Senators and Representa- 
tives shall be prescribed in each State by the legislatures thereof. But the 
Congress may at any time by law make or alter such regulations except as to 
places of choosing Senators. 

Mr. Srorry. Yes, sir. The only reason for emphasis, I thought it 
would be well to read that in connection with some of the other imat- 
ters we are discussing, especially with reference to the constitution- 
ality of the proposed legislation, I mean in principle. 

Senator Ervin. Yes. 

Mr. Storey. Not specific bills. 

Senator Ervin. I agree with you on that. I do not know, however, 
how far I go on an agreement as to what is embraced within the 
times, places and manners of holding elections in respect to matters 
of registration. But that is beside the point now. But I think you 
agree ; with me and have agreed with me that that provision of the 
Constitution and any legislation implementing that provision must 
be read in light of the due process of law clause of the fifth amend- 
ment and the doctrine of the separation of governmental powers. 

Mr. Srorey. I think I would agree with you on that; yes, sir. I 
have a later observation that I would like to make on this whole 
thing. But go ahead, sir. 

Senator Ervin. Yes, sir, There was another great lawyer named 
Story. I believe the only difference in the spelling of his surname 
and yours is that you use an “e” and he left it out. 

Mr. Srorey. Well, you know it is said the old generations were 
all related regar dless of the names. 

Senator Erv IN. Yes, sir. In the very celebrated case of Martin v. 
Hunter, which is reported in 41 Wheaton at page 304, Justice Joseph 
Story made these observations about the provisions of the first article, 
second artic le, and the third article I have just read, and I quote from 
Justice Story’s opinion at page 329: 


The object of the Constitution was to establish three great departments of 
government; the legislative, the executive and the judicial departments. The 
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first was to pass laws; the second to approve and execute them; and the third to 
expound and enforce them. 


And then he proceeded to say, further, on page 330: 


Congress cannot vest any portion of the judicial power of the United States 
except in courts ordained and established by it. 

Do you agree with the validity of that observation? 

Mr. Srorey. You are talking about the judicial power now? 

Senator Ervin. The judicial power of the United States. 

Mr. Storey. The judicial powers, that is right. Of course, under 
the administrative procedure you vest certain powers through con- 
gressional action, but I might say that I have been concerned that 
some judicial powers have been assumed by agencies that were not 
contemplated by Congress in the legislation or under the Constitu- 
tion. We are talking about it in general terms now. 

Senator Ervin. Yes, sir. Frankly, I have to say there are certain 
agencies in the executive branch of the Government which seem to me 
to be exercising powers which are really judicial. 

Mr. Storey. I think, Senator, too, there has been a great deal of 
confusion about the real meaning of civil rights. People ordinarily 
use the terms “civil liberties” and “civil rights” interchangeably. 
I find a great many lawyers use them interchangeably. 

For example, under the Constitution, first amendment, civil liberties 
are those of freedom of the press, religion, and so on, and any citizen 
may assert those rights and can seek redress against both governments, 
State and Federal. And then finally, after the 14th amendment was 
passed, it authorized action against State and Federal Governments. 
The notable example is the right to vote. Therefore, it seems that 
the rights that arose after the 14th amendment are the so-called 
civil rights. 

So I think that probably there is a distinction, a legal distinction, 
between civil liberties and civil rights. 

Senator Ervry. I agree with you. 

Mr. Storey. All right, sir, you and I are agreeing on a lot of things. 

Senator Ervry. I want to go back before I proceed to this ques- 
tion of judicial power and call attention to some of the holdings of the 
Supreme Court on the question of removal of officers. I think that the 
procedure which these bills undertake to set up and which the recom- 
mendation of the Commission envisages is, in effect, the removal of 
officers. The recommendation and bills undertake to deprive State 
officials of their power, which they would have under ordinary law of 
undoubted constitutionality, to discharge the function of passing on 
the qualifications of voters. I am not going to discuss the constitu- 
tional power of the President to remove ministerial officers of his own 
volition, or to remove of his own volition officers who exercise func- 
tions which either the Constitution or the statutes vest in the Presi- 
dent himself. | 

But when you get out of this restricted field, the Supreme Court of 
the United States has held that wherever a Federal statute provides 
for the removal of a Federal officer for cause, or provides that a Fed- 
eral officer has a fixed term of office, even the President of the United 
States cannot remove him without giving him notice and an oppor- 
tunity to be heard. One of these decisions is Shurtleff v. United 
States, which is reported in 189 United States at 311, and the other is 
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Reagan v. United States, 182 U.S. 419. These cases declare the same 
rule governs in States. It certainly seems to me that under the due 
process clause of the fifth amendment, when the Federal Government 
undertakes to do the drastic thing of, in effect, removing or disquali- 
fying a State officer to perform a duty which normally belongs to him, 
such officer is entitled to notice and an opportunity to be heard. 

That is just an observation. If you want to comment on it, you 
may. But it is not a question. 

Mr. Srorey. They are entitled to counsel and entitled to protection 
of their constitutional rights. And as I say in a situation where the 
registration machinery breaks down, something should be done. If 
oflicers are involved, they have constitutional rights. 1am in favor of 
legislation protecting those constitutional rights. 

Senator fan Well, I go along with you there. But these are not 
the bills as I have remarked before, these are not the bills we have 
here. 

Mr. Storey. You must bear in mind I have not reviewed these par- 
ticular puis and I do not consider that is our responsibility. That is 
your job. 

Senator Ervin. Now, Dean, you and I have agreed that under the 
interpretation placed on the Constitution by Justice Story in the Afar- 
tin case, that Congress cannot vest judicial power in another branch 
of the Government. 

Mr. Storey. Well, that is a general principle, of course, sir. 

Senator Ervin. Do you not consider that under the power which 
these bills—I am not talking about your recommendation now, but 
under the power which these bills, assuming I have correctly stated 
them—undertake to vest in the Commission, these men are to be ad- 
judged, that is there is going to be an adjudication ? 

Here petitions are to be filed, alleging deprivations of the right to 
vote by State election officials in the district on account of race, color 
or national origin, or religion. Here the Commission, on the basis of 
such petitions referred them to the President, makes a determination 
or an adjudication. Under the proposal and the bills, for example, 
before the State officers can be deprived of their power to pass on 

ualifications of registered voters for Senators and Congressmen, the 
tte has to make an adjudication that they have wrongfully 
deprived qualified voters of their rights on account of race or color 
or religion or national origin, and that it is, therefore, proper under 
the bills for the President to appoint temporary Federal registrars. 
Do you not consider that a judicial power ? 

Mr. Storey. Let me say this, sir: Take a specific case in Macon 
County, Ga. There was a gentleman by the name of Rogers, whom 
we sought to examine his records. He refused to testify, and I per- 
sonally, since I was charged with responsibility of conducting that 
part of the hearing, asked him his reasons, and upon advice of coun- 
sel, he said he was a judicial officer. 

He may have been just a ministerial officer, because there were cer- 
tain laws providing what he shall do and what he shall not do. 

I would not say that this man is a judicial officer, although he was 
advised by his counsel that he was. It might be construed as minis- 
terial, as opposed to judicial, and again, sir, without having studied 
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these bills, I think it would be presumptious for me to say whether 
or not they are constitutional. 

Senator Ervin. I thought it was rather ridiculous for them to raise 
the cere that the election official was a judicial officer. Ido not think 
an election official is a judicial officer. He is an executive officer. He 
executes the laws. I thought that point an adsurdity. 

Mr. Storey. We thought so, too, sir. 

Senator Ervin. But here you have a different situation. Here you 
have men who are occupying offices. They have a right to continue 
to occupy those offices and to determine the qualifications of voters, 
unless under these bills, they are ousted. 

Mr. Srorey. You are talking about the constitutional question of 
whether or not an officer, whether he is ministerial or administrative 
or otherwise can be removed without notice and so on? 

Senator Ervin. Yes. 

Mr. Srorey. Again, let me say, that that is a matter, I think, for 
the wisdom of Congress. All in the world we are trying to do is to 
point out these glaring defects which have brought about a denial of 
the right to vote to certain qualified citizens in this country, and how 
you work it out in connection with the principle, I think is up to you. 

Senator Ervry. Well, Dean, I am asking these questions for this 
reason : I do not see how this power can be vested in the Commission 
in the way it is vested in these bills, because to my mind it is a judicial 
power. Here you are setting up a procedure which will deprive these 
State election officials of the right to exercise the powers conferred 
upon them by State law conforming to the Constitution, and you are 
doing it on the basis of condemnation and adjudication that they have 
violated the rights of others. 

Now, I think the making of that adjudication is the exercise of 
a judicial power. 

Mr. Storey. Well now, Senator, let me say this: When you say 
we are trying to do it, we are not trying to do it at all. May I just 
finish. sir. We have proposed four recommendations in this field, 
and then there is this proposal for the 13th amendment by a divided 
Commission. 

Now, all in the world we think is our responsibility is to point out 
the facts—the fact that some of these people are being denied the 
right to vote; to point up by way of information and recommenda- 
tion that some legislation is needed. Therefore, I do not want to 
testify as to the constitutionality of this bill or that provision unless 
T have thoroughly studied it. I think you appreciate my position. 

On the other hand, we simply want to present these facts. 

I do not want to go into other fields, but one has to do with public 
voting records. We recommended that voting records be declared as 
public records, and be kept for 5 years and open to public inspection. 

We recommended that a voting census be taken along with the 
regular census. 

You mentioned the civil and criminal responsibility. We think 
there are certain defects in the existing civil rights law that should be 
corrected to give more sanctions through the civil and criminal pro- 
cedures. 

And lastly, we made this recommendation under discussion. 
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Now, all we want to do is to recommend that the Congress take 
appropriate action to do away with the evils as we have found in our 
investigation. 

Senator Ervin. Well, I did not mean to charge you personally with 
trying to do this, Dean. 1 was just trying to use that in the form of 
a question. 

Mr. Srorey. I appreciate your position. I would not undertake 
to testify about the bills unless I had studied them. I think you ap- 
preciate that, sir. And secondly, as a member of the Commission, I 
just do not believe that is our responsibility. We have gone into it 
generally to the extent that we did not want to be ludicrous in sug- 
gesting something that would be wholly unconstitutional. I realize 
that certain safeguards need to be considered in the legislation. 

All we are trying to do is to point out principles. 

Senator Ervin. I will be through in just a second. 

Mr. Srorey. Yes, sir. 

Senator Ervin. I find that the definition of judicial power which 
appears in many decisions is this: 

Judicial power is authority to hear and determine when the rights of persons 


or property or the propriety of doing an act are the subject matter of ad- 
judication. 


It has been well said that what is judicial and what is not is some- 
times better indicated by the nature of a thing than its definition. The 
nature of the judicial power is made obvious by the definition of a 
judicial inquiry which appears in the decisions of the Supreme Court 
of the United States in Prentis v. Atlantic Coast Line Company (211 
U.S. 210, 226), and Ross v. Oregon (227 U.S. 150, 163) : 


A judicial inquiry investigates, declares and enforces liabilities as they stand 
on present or past facts under laws supposed already to exist. 

In other words, judicial power is the power to apply existing law 
to past or present facts for the purpose of determining and declaring 
and enforcing liabilities. And that is exactly what these bills pro- 
vide that the Commission is to do. It takes the allegations and in- 
vestigates the facts to see whether the allegations of the petitions are 
true for the purpose of determining whether State election officers 
shall still have the right to occupy and discharge important functions 
of their offices and it makes a binding adjudication as to the propriety 
of the President appointing the Federal registrars. That is solely 
a judicial power. It cannot be vested in the Civil Rights Commis- 
sion which is undoubtedly an agency of the executive branch of the 
Federal Government. 

Mr. Srorey. But the Executive was to take final action. The only 
thing that is recommended that we do is simply to investigate the 
authenticity and the genuineness of any such complaints. 

Senator Ervin. And you make an adjudication as tothe authenticity 
of the charge and certify that adjudication to the President and the 
President has to take action on that adjudication. 

Mr. Srorey. No, Senator. Let mesaythis. I do not construe that 
we make a judicial determination. We make an investigation, ac- 
cording to the recommendation. 

Abstractly, of course, I am as strong for the judicial power as any- 
one. I am in favor of every citizen having the right of judicial re- 
view as to his rights, whether they are civil liberties or civil rights. 
I am in favor of every official having his constitutional rights. 








4s FEDERAL REGISTRARS 


But all I am saying is that there must be some preliminary investi- 
gation. You might compare it in a way to a grand jury investigation. 
I realize that involves other legal matters, but somebody should in- 
vestigate these complaints and that is a factfinding process, and not a 
judicial function as we would construe it. 

Senator Ervin. If law is enacted pursuant to the recommendation 
of the Commission, the Commission takes the law, applies it to facts, 
and makes a decision on the facts. Then under the decision the Presi- 
dent must act whether he wishes to do so or not. 

Mr. Srorry. I naturally cannot keep in mind all the specific lan- 
guage, but as I recall what we said was, in effect, that we investigate 
whether or not these particular affidavits are well founded or some 
general language to that effect. If it won’t prolong it too much, I will 
be glad to refer to just what we did say. 

You may have it before you under recommendation No. 5, on page 
96 of the abridged edition where we said, 


The Commission shall (1) investigate the validity of the allegations; (2) dis- 
miss such affidavits as prove on investigation to be unfounded; (3) certify any 
and all well founded affidavits to the President and to such temporary registrars 
as he may designate. 

Senator Ervin. I think that sustains my point, Dean 

Mr. Srorry. Well, all I am trying to say, Senator, we do not make 
an adjudication in an adversary proceeding. For example, if affida- 
vits referred to us allege that down in Bullock County, Ala., all the 
registrars have quit and the appointing authority has not designated 
any others, some agency should find out if those affidavits are true. 
And I might add that every complaint that has been filed with us, we 
have undertaken to find out whether it is by a crank or whether it is 
well founded or not. We construed that as our job. I still believe 
that you eminent gentlemen can put the proper safeguards around it. 

Senator Ervin. Here is the situation 


Senator Keattnc. Before you continue, would you just yield to me 
for an observation ? 

Dean Storey, I have been notified that this bill in which Senator 
Hennings and I are so much interested, this amendment which we 
are cosponsoring, is likely about to be considered and I must leave 


again, and I again express my appreciation for your coming here. 
Mr. Storey. Thank you, Senator. 
9 


Senator Kearine. If the chairman will excuse me. 

Sentor Ervin. We do have this situation: Here is an election offi- 
cial appointed or elected by a State who is occupying an office. Under 
the existing law, which is undoubtedly constitutional under the first 
clause of section 4, article I of the Constitution, he has the duty and 
the right to make a determination as to the qualifications of persons 
applying for registration to vote for Senators and Congressmen. 

The petitions are filed. The Commission makes an investigation 
and a finding, either that the petitions are valid or they are in- 
valid. - If it makes a finding that they are valid, it certifies that 
finding to the President. The President must thereupon appoint tem- 
porary Federal He poner The State official is then automatically 
deprived of a legal right and power. This is clearly an exercise of 
judicial power because it determines his right and power. 
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It also determines the propriety of the action of the President in 
appointing temporary Federal registrars. This proposal, and other 
civil rights proposals, remind me of old Samson in his blindness. 
Because of his grievance against some Philistines, he pushed down 
the pillars that supported the temple. 

Mr. Srorry. Well, Senator, let me say this, sir, in all seriousness, 
and I am trying not to go afield. We have had various and sundry 
proposals presented. We have had numerous ones. We have had 
pressures to do this or that or the other. We have tried not only 
in these 4 recommendations but the other 10 that we made, to 
deal with some glaring situations, and something that ought to be 
done in principle, and we have done our best to eliminate bias and 
prejudice and, shall we say, argumentation and all of that, and 
get down to a few essentials that wou!'d furnish a basis in matters 
of principle for the Congress to look into this matter. And that is 
all we have tried to do. We could spend 10 years on this job if 
we would go into everything that is proposed and urged by somebody. 

Senator Ervin. I agree. I can understand what recommendations 
the Commission received from various sources. I have been up here 
for 5 years and, frankly, as a result of my experience up here, I can 
say I think you have exercised commendable restraint in many re- 
spects as a member of the Commission. I am talking generally. Since 
coming to Washington, I have found that there are a lot of people 
in this country who do not seem to feel that anybody who belongs 
to the Caucasian race and lives below the Mason and Dixon Line, has 
any rights. This is very tragic, because I think we cannot take and 
destroy the rights of one people without destroying the rights of 
all others. 

Mr. Srorey. That is exactly the point, sir. If you did not protect 
the rights of minorities, then we of the majority would not have any 
rights. 

Senator Ervin. I honestly feel that these bills are clearly uncon- 
stitutional as a violation of the due process clause of the fifth amend- 
ment, for want of provisions for notice, and an opportunity to be 
heard. I am also of the opinion that Congress cannot vest this kind 
of power in an agency of the executive branch of the Government be- 
cause it is judicial. 

Dean, I appreciate your patience and enjoyed the discussion with 
you. 

Mr. Srorey. Senator, I always enjoy seeing you and I have the 
greatest respect not only for your ability in the position which you 
hold, but in the field of constitutional law. 

Senator Ervin. Thank you. 

Mr. Storey. Thank you. 

Senator Jorpan. Thank you, Senator Ervin. Thank you, Dean 
Storey. 

Would you permit another question by counsel ? 

Mr. Storey. Yes, sir. 

Senator Jorpan. Mr. West. 

Mr. West. On page 9 of your testimony you indicated that you 
thought if the—you will not need to refer to it—if the recommenda- 
tions were carried out and the Congress enacted such legislation along 
these lines of establishing temporary Federal registrars, this fact in 
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itself, as I got your testimony, would bring about automatically great 
reforms. 

I wondered if you would like to elaborate on that just a bit. 

Mr. Srorry. Personally, and officially, I was surprised at some 
things we found in connection with the testimony in this particular 
hearing. I s say that for all of my associates, including Governor 
Battle. We did not realize the disregard for existing State and 
Federal laws was so flagrant among certain local officials. ‘The very 
fact that it is another sanction might have some wholesome effect. since 
the existing sanctions seem not to have remov ed the trouble or the 
matter of which we are complaining. 

Mr. West. If I understand you, what you are suggesting is that 
some of these local registrars or their superiors at the State level in 
terms of the administration of State government, would be so zealous 
of their State rights that they would see to it that these people got 
smernees and there would be no occasion for the implementation of 
this. 

Mr. Srorry. Well, let me say this, I believe the fact that these 
facts were made public already has had a wholesome effect, judging 
by some of the editorials in the South. 

Let me just particularly refer to one. In my own city, one of the 
newspapers has been very much against other proposals in connec- 
tion with our report, but after the Alabama hearing, they came out 
unconditionally for some legislation of this kind, and the observance 
of the laws to guarantee that all qualified American citizens should 
have the right to register and vote regardless of his color, creed or 
religion or national origin. 

I think to that extent it has been helpful to urge upon the local 
people that they do something to correct the practices. 

Mr. Wesr. Thank you. That is all. 

Senator Jorpan. Any other questions? 

Senator Ervin. These bills talk about religion. Do you find any- 
body who is deprived of his right to register or vote on account of 
his religion ? 

Mr. Storey. I do not believe so, sir. I might ask members of the 
staff. I do not believe we had documented a single one of those cases. 

May I say this, sir, we proceeded on those cases that came to us 
through affidavits in writing under oath, and complying in a technical 
sense but not a formal sense with the alleged denial of the right to 
vote. But I do not recall a single one. 

Senator Ervin. Well, that conforms to all the answers I have gotten 
to that question. I have heard a good deal about that question of 
religion, and I have not found are telling that he was denied 
the right to vote on account of reli 

Mr. “SToreY. I might say, sir, on this cai: of national origin, the 
one we found was in New York with reference to certain Puerto Rican- 
American citizens, and not only involved one gentleman but, of course, 
several thousands of a similar class. 

Thank you, Senator. 

Senator Ervin. Thank you. 

Mr. Srorey. Thank you, gentlemen. 

Senator Jorpan. Thank you very much, Dean Storey, for your 
very fine testimony and your time. 
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This hearing will be recessed until tomorrow at 10:30 in this same 


place. 


Mr. Storey. May I ask if you are through with this witness, be- 
cause I have to argue a case in the Circuit Court of Appeals in New 
Orleans Wednesday morning? 

Senator Jorpan. Yes, we are, and thank you very much, sir. 

(Whereupon, at 1:15 p.m., the hearing was recessed, to reconvene 


at 10:30 a.m., Tuesday, January 19, 1960.) 
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TUESDAY, JANUARY 19, 1960 


U.S. Senate, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
Washington, D.C. 


The committee met, pursuant to recess, at 10:40 a.m., in room 301, 
Old Senate Office Building, Senator Thomas C. Hennings (chairman) 
presiding. 

Present: Senators Hennings, Hayden, Mansfield, Jordan, and 
Keating. 

Also present: Langdon C. West, special counsel to the committee; 
and Gordon F. Harrison, chief clerk and counsel. 

The CHatrman. The committee will please come to order. 

At the outset of the hearings, I would like to read into the record a 
letter to the Honorable William P. Rogers, Attorney General of the 
United States, under date of January 15: 


DEAR MR. ATTORNEY GENERAL: Next week the Senate Committee on Rules and 
Administration will begin hearings on four bills dealing with the subject of the 
appointment of temporary Federal registrars (S. 2684, S. 2719, S. 2783, and 
S. 2814) and two additional bills related to this general subject (S. 2535 and 
§. 2722). Copies of these bills are enclosed for your information. 

On Monday, January 18, 1960, the committee will hear Dean Robert G. 
Storey, Vice Chairman of the U.S. Commission on Civil Rights, who will present 
the views of the Commission on this general issue. On Tuesday, January 19, 
and Thursday, January 21, the committee will hear from Senators sponsoring 
the various bills referred to the committee and other informed and interested 
persons representing organizations having an interest in this general field. 
Hearings may also be held on some days of the following week. 

In view of the importance of the question and the recommendation made last 
September by the Civil Rights Commission in its report, it appears most im- 
portant to obtain your views on the Commission’s recommendations and the 
various legislative proposals referred to the Committee. 

For this reason, the committee invites you to appear at your earliest oppor- 
tunity or, if you are unable to do so because of the pressure of other duties, to 
designate someone in the Department of Justice to present your views on these 
questions. I am sure the committee will arrange a satisfactory time for you or 
your representative to appear. 


The letter is over the signature of myself as chairman of the Com- 
mittee on rules and Administration inviting the Attorney General for 
submission of his views. 

I will ask that that be made a part of the record. 

This morning we are very glad to have as a witness who will testify 
on the Federal voting registrars legislation—S. 2535, S. 2684, S. 2719, 
S. 2722, S. 2783, S. 2785, and S. 2814—the distinguished senior Senator 
from the State of New York, Mr. Javits. 

Senator Mansrretp. Mr. Chairman, can I ask a question before the 
Senator starts? How long is it proposed to continue these hearings? 
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The Cuarrman. I might say to the Senator that it would seem to me 
to be a matter within the determination of the Committee on Rules 
and Administration. We had hoped that these hearings would not 
continue for a period longer than 3 or 4 days. I had yesterday several 
suggestions from various of our colleagues that representatives of 
the several States might like to come and testify, such as attorneys 
general, Governors, and others who may be qualified to discuss this 
matter. 

I asked the Senators to communicate with the staff and to tell them 
of their desires and to advise them of the dates upon which the 
various witnesses might want to appear 

As the chairman undertook to announce yesterday, it was our hope 
and, indeed, it certainly is our purpose to try to terminate these 
hearings within a relatively short period of time in order that the 
hearings may be printed and may be available to the Senate and to 
the public before or at least by the time that the so-called civil rights 
legislation comes before the Senate by agreement on or about. the 

15th day of February. 

Senator Mansrrecp. Mr. Chairman, I was under the impression on 
the basis of notices sent out that we would hold meetings all this week 
up to and including Thursday, and I had assumed we would be 
finished with the heari ings by then. 

The Cuarrman. The Senator is exactly correct. We have scheduled 
no hearings other than the hearing held yesterday, the hearing today, 
the Rules Committee meet ing tomorrow to take up the so-called money 
resolutions or appropriations for the work of the several committees 
and subcommittees of the Senate, and on Thursday we had expected 
to hear from other witnesses or, I believe, Members of the Senate. 

Mr. West. One Senator and two other witnesses. Senator Hum- 
phrey. 

The Cuarrman. I would, however, like to take the matter up at the 
outset of tomorrow’s meeting of the Rules Committee to determine 
just what the pleasure of the committee is. I would not want to take 
it upon myself to terminate the hearings when some have expressed 
a desire to be heard, without the full cone urrence, or a majority of 
the Committee on Rules and Administration being in agreement with 
such termination. 

Senator Jorpan. Mr. Chairman, I have a letter from Senator Sten- 
nis, a letter from Senator Russell this morning, and both of them had 
spoken to me yesterday after the meeting and said that their attorneys 
general are interested parties from their States who would like to 
testify. They would like to know when a date could be set up so they 
could be here. They will have to have some advance notice. They 

said they couldn’t be here this week, didn’t have time to get the in- 
formation. And I believe I told you 

The Cuatrman. Senator Jordan, may we defer consideration of 
that abiding a meeting of the full Committee on Rules and Adminis- 
tration tomorrow before the regular business of the committee and 
go into this matter as committee business at the outset of tomorrow’s 
meeting, so that we may determine a firm committee policy with re- 
spect to our purposes in undertaking to terminate or not to terminate, 
as the case may be, the hearings. 
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I would assume there will be many applications now that the hear- 
ings have commenced from many who want to be heard. That is a 
matter for the committee to determine, and if it is agreeable to the 
members present, I will ask that that be put as the first order on the 
agenda and that we come to some committee determination on it to- 
morrow. 

Senator Javits, you may, of course, proceed in any manner that 
pleases you, either reading from a prepared statement or testifying 
extemporaneously, or a combination of the two. 


STATEMENT OF HON. JACOB K. JAVITS, A U.S. SENATOR FROM THE 
STATE OF NEW YORK 


Senator Javits. Mr. Chairman, I would rather make it a combina- 
tion of the two. I shall be brief, because we shall, I know, have our 
chance to debate these matters on the floor. 

I am the sponsor of S. 2783, which is before the committee. My 
purpose in appearing this morning is to induce the committee or try 
to help induce the committee to report favorably either S. 2783 or 
one of the other bills which seeks to establish temporary Federal vot- 
ing registrars to enable qualified citizens to register and vote in Fed- 
eral elections, without regard to their race, creed, color, or national 
origin. 

Now, Mr. Chairman, I shall offer my statement to the Committee as 
a part of its record, and shall endeavor to brief it in the very short 
time before the committee. 

The Cuatrman. Is the Senator now offering the statement? 

Senator Javirs. I am. 

The Cuarrman. The statement offered by the senior Senator from 
New York will be made a part of the record of these proceedings, if 
there is no objection. 

(The prepared statement of Senator Jacob K. Javits is as follows:) 


STATEMENT OF Hon. Jacos K. Javits, A U.S. SENATOR FROM THE STATE OF NEW 
YORK 


As President Eisenhower stressed in his state of the Union message and re- 
emphasized yesterday in his budget message, it is a matter of the greatest urgency 
that meaningful civil rights legislation be enacted by the Congress this year 
following “earnest consideration” to quote the President of the Civil Rights Com- 
mission’s “constructive recommendations, particularly for protecting the right 
of every citizen to vote.” 

Regarding the imperative need to further secure voting rights, the most sig- 
nificant legislative proposal to come before the Congress in recent years and 
one which stems directly from a major recommendation of the Civil Rights Com- 
mission is that which is incorporated in several bills currently before this com- 
mittee, including my own, S. 2783, to establish temporary Federal voting regis- 
trars to enable qualified citizens to register and vote in Federal elections regard- 
less of their race, color, creed or national origin. I have pledged my support and 
active advocacy of this measure. 

Therefore I am very pleased as a past member of this committee that the Sen- 
ate Rules Committee under its very able chairman, Senator Hennings, has moved 
So promptly to hold hearings on this critically important and much needed legis- 
lation. Also, it is evident to all of us how vital it is that the Senate have this 
committee’s report before it at the commencement of the civil rights debate in the 
Senate. The majority and minority leadership have both pledged that it will 
begin no later than February 15. 

My bill to establish Federal voting registrars, S. 2783, was first introduced in 
the Senate as an amendment to S. 2391 on September 12, 1959, shortly after five 












FEDERAL REGISTRARS 


of the six members of the Civil Rights Commission specifically recommended 
such a system to the President and the Congress when there was still hope that 
there would be action on it during the last session. Prior to introducing it 
again as a bill this year, I have consulted at length with nationally renowned 
experts in constitutional law and I am prepared to testify to the constitutionality 
of S. 2783, the Federal Elections Voting Rights Act. 

It is also my strong conviction that the enactment of a law to establish tem- 
porary Federal registrars to insure Federal voting rights will signal the begin- 
ning of the end of arbitrary denial of voting rights particularly as that ap- 
plies to Negro citizens—it will discourage the use of legal roadblocks, adminis- 
trative obstacles, and the intimidation of qualified voters through threats of 
physical violence and economic reprisal which the Civil Rights Commission re- 
ported to exist in many counties in the several Southern States. 

In the last national election year, a bare 25 percent of Negroes in the South 
were registered to vote. If in 1960, the figures for Negro registration could be 
raised to equal the national percent of eligible citizens who did vote in 1956, 
60 percent, then more than 3 million Negroes in the South would be registered 
to vote in the Presidential elections 10 months from now. That figure is more 
than double the 1,200,000 Negroes registered in the South in 1956. If a system 
of Federal voting registrars can help realize that goal, then the legislation au- 
thorizing it would constitute the most important development in the drive for 
universal suffrage in the United States since women secured the right to vote in 
1920 when the 19th amendment to the Constitution was ratified. 

Under the terms of my bill. the following steps are involved in the designation 
of a local Federal official to act as a Federal voting registrar able to register 
those citizens living in his community who can qualify under State law to vote 
in a national election— 

(1) Receipt by the President of not less than nine sworn statements with- 
in 1 year’s time charging denial of voting rights by citizens living in the same 
registration district ; 

(2) Investigation by the Civil Rights Commission of the truth of such 
allegations and when verified, certification of that fact to the President; 

(3) Appointment by the President of Federal officer of employee living 
in or near the registration district to serve as temporary Federal voting 
registrar until the President determines that qualified citizens are no longer 
‘being denied their voting rights for discriminatory reasons; 

(4) Registration of all voters who qualify under State law to vote in 


Federal elections and certification of their eligibility to appropriate State 
election officials. 


I believe this proposal as set forth in S. 2783 to be a most moderate one. 
The exaggeration and distortion to which it has been subjected including the 
charge that it would send Federal officials from Washington into a locality to 
force local registration officials to do their job and register eligible citizens is 
obviously baseless. Rather, it would utilize as Federal registrars, local officials 
and employees of the Federal Government living in the community, much as 
district court clerks have nonrelated Federal duties such as the issuance of 
U.S. passports and local postmasters in some areas are authorized to aid in 
the recruitment of military personnel through enlisting volunteers. Nor does 
this legislation seek to punish local registration personnel who are not doing 
their duties by imposing upon violators fines or prison terms. It offers instead a 
reasonable alternative method to enable and encourage every eligible citizen 
to exercise that most basic of all constitutional rights—the right to vote. 

I shall address myself particularly to one question which has been raised as 
to the proposals before this committee, with respect to which I believe that as 
a lawyer I can make a particular contribution. 

It is my opinion, and that of a number of leading constitutional authorities 
with whom I have consulted on this question, that this legislation is clearly 
constitutional, and that the law is well settled on every issue of constitutionality 
which is seriously raised. Among those with whom I have consulted are Prof. 
Paul Freund of Harvard Law School, Prof. Louis Pollack of Yale Law School, 
Prof. Monrad Paulsen of Columbia Law School, Prof. Paul Oberst of New York 
University Law School, and Prof. Charles Wright of the University of Texas 


Law School, currently a visiting professor at the University of Pennsylvania 
Law School. 
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I have also arranged to secure from these well-known constitutional lawyers 
statements of their views on this legislation, which I shall submit to this com- 
mittee at an early date. 

The Federal power over elections stems from two distinct constitutional pro- 
visions, each of which alone clearly contains sufficient authority for this legis- 
lation, and I am sure that I need review them only briefly for this committee. 

The first of course is article I, section 4 of the Constitution’s original text, 
which gives Congress the power to fix the times and places and manner of 
holding elections for Senators and Representatives. While this power is limited 
to Federal elections,’ it extends not only to actions by State officials or under 
color of State law, but to anyone else, whether or not connected with the State in 
anyway.” The Supreme Court has made it clear on a number of occasions that 
while the qualifications for voters for Members of Congress are defined by 
State law, the right to vote for such Representatives and Senators is a national 
right derived from the Federal Constitution.* This right encompasses the right 
to cast a ballot, and to have it counted, and the Congress has the power to en- 
force it by appropriate legislation under the “necessary and proper” clause, 
article I, section 9 of the Constitution.* These provisions are, of course, par- 
ticularly familiar to this committee, since they form the basis of the “clean 
elections law” reported out by the committee, and presently under consideration. 

There is no inconsistency with this power, or with its enforcement and im- 
plementation by the Congress, in the provisions appearing earlier in article I, 
section 2, that the qualifications for voters shall be those prescribed by the 
State for electors for the most numerous branch of the State legislature. The 
Supreme Court long ago ruled that to accomplish the objectives of the Federal 
power over the protection of national elections, the Congress may adopt the 
statutes of the States, yet enforce them with its own sanctions.’ Irrespective 
of any possible area of conflict of ambiguity, the superimposition of the 14th 
and 15th amendments upon the original clause referring to the qualifications 
of electors makes it clear that such qualifications, no mater what they are, can- 
not entail a differentiation, either in enactment or application—in word or in 
deed—on the basis of race or color. The two amendments are, obviously, an 
absolute limitation of the States’ power to prescribe qualifications for voters 
even in its own elections. Any other consideration would imply a reversal 
of the well-established meaning of the two amendments. 

There is also a second constitutional basis for this legislation, quite inde- 
pendent of the provisions of article I, section 4, which does not depend upon 
any delineation between what the Founding Fathers meant in using the words 
“qualification of electors” as compared to the phrase “manner of holding elec- 
tions.” The 15th amendment provisions that the right of citizens to vote shall 
not be abridged by any State on account of race, color, or previous condition 
of servitude, and the 14th amendment provision regarding denial of equal 
protection of the laws are specifically enforcible by “appropriate” legislation 
in each case. These provisions clearly extend the right of Congress to legislate 
to elections for electors of the President and Vice President of the United States, 
even if the powers under the original text do not extend this far,* and there 
have been lower court decisions which indicate that, insofar as the Federal 
power over elections was concerned, the right to vote for President and Vice 
President, as well as members of Congress, was a national right secured by the 
Constitution.’ : 

The power of Congress to deal specifically with interference with the right 
to vote for Presidential electors was, as a matter of fact, clearly stated in the 
enactment of part IV of the Civil Rights Act of 1957, in adding a new section 
(b) to 42 U.S.C. 1971. This provision, applying to “any person” and based on 
the powers under section 4 of article I, bars interference with the election not 


1 United States v. Reese (92 U.S. 214 (1876)), denying the extension of the power to 
municipal elections; Ex parte Siebold (100 U.S. 371 (1880)), Ew parte Clarke (100 U.S. 
399 (1580) ),, United States v. Gale (109 U.S. 65 (1883) ), affirming it as to the election of 
Members of Congress. 

T United States v. Classic (313 U.S. 299 (1941)). 

8 Ex parte Yarborough (110 U.S. 651 (1884)); Wiley v. Sinkler (179 U.S. 58, 62 
(1900)) ; Swafford v. Templeton (185 U.S. 487 (1902) ) ; United States vy. Classic (313 U.S. 
299 (1941)). 

‘ United histes v. Mosley (238 U.S. 383 (1915)) ; United States v. Saylor (322 U.S. 385, 
387 (1944)). 

5In re Coy (127 U.S. 731, 752 (1888)). 

®Cf, Nivon v. Hernden (273 U.S. 536 (1927)). 

7 Thornton v. Martin, Middle District of Georgia, Nov. 23, 1955. 
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only of Senators and Members of the House, but also specifically of the Presi- 
dent, Vice President, Presidential electors, and Delegates and Commissioners 
in Congress. 

There is also a third basis for this legislation, which is relatively free from 
Supreme Court interpretation for a reason which is particularly pertinent to 
this legislation. That is the provision of article 1V, section 4, that the United 
States shall guarantee to each State a republican form of Government. The 
dearth of cases is due to an early decision by the Court that questions arising 
under this section are political, not judicial in character, and that it rests with 
Congress to deciue questions under it.” 

Perhaps the constitutional questions which are being raised, are directed at 
whether this is appropriate legislation, rather than whethey it is constitutional? 
Nowhere in the Constitution is there an indication that enforcement legislation, 
to be appropriate, must be by any specified means—civil, criminal or injunctive— 
other than that it must be appropriate and not run afoul of other constitutional 
limitations, such as due process, ete. The question of whether legislation is 
appropriate to implement the provisions of the 14th and 15th amendments has 
been well answered in the case of Larche v. Hannah—the Louisiana case involy- 
ing the powers of the Civil Rights Commission argued yesterday in the Supreme 
Court. For its opening statement on this very issue should be small comfort to 
those who would prevent protection of the voting rights of Negro citizens. The 
statutory three-judge court (split 2-1 on another issue which is on appeal) 
stated: “Complainants [the local registrars] seek a declaratory judgment to the 
effect that the act is unconstitutional because it is not appropriate legislation. 
Manifestly this position cannot be sustained.’® * * * “The action here is not 
an invasion of State power merely because State voting and registration records 
are involved. The congressional power is complete in itself and may be exercised 
to its full extent.’ 

The specific proposals here under consideration do not, in their wording or 
intent, deal with the broad area of interference with the right to vote by anyone, 
however. They are restricted to denial of the right to vote—a clear indication of 
official action—since the right to vote can only be denied by those in a position of 
power and authority to do so. One might be prevented from asserting a right by 
individual action; but denial of a right clearly permits only one construction: 
action under color of law. 

In this context it seems frivolous at this late date to argue as some would do, 
that action by State officials such as local registrars, even though in violation of 
State law prescribing their duties, is not State action within the meaning of the 
Constitution. The State can act only through its officials, and it is only by being 
State officials that the local registrars can be in a position to deny anyone the 
right to vote. The defense that action by State officials in excess or violation of 
their powers does not constitute action under color of State law seems to have 
been rejected for all time by the Court in Screws v. United States, holding that 
“abuse of State power” does not create “immunity to Federal power”; the split 
in the Court involved only the question of whether the particular facts in that 
case—local law enforcement officials arresting a Negro suspect and shooting him 
to death on the way into town—indicated the required intent under the statute. 
All the members affirmed their conviction that the main quesion was settled for 
all time.” 

In the light of these constitutional provisions, together with the long- and well- 
established history of legislation and litigation under them, it seems strange that 
constitutional issues should be raised against these proposals. Though, as I have 
indicated, I believe they are baseless, I do wish to address myself to them spe- 
cifically in order to lay them at rest at once. The only issue of any substance 
which has been alluded to involves the investigations of the Civil Rights Com- 
mission provided for in these bills. It has been said that the investigations of 
the Civil Rights Commission under these proposals as to whether citizens are 
being deprived of the right to vote involves, in effect, an investigation of whether 
local officials are violating State and Federal law. Thus, it is said, these officials 






































8 Luther v. Borden (7 How. 1 (1849)). 
® P. 3, opinion of the district court. 
Pp. 6, ibid. 

11 325 U.S. 91 (19-45). 

“2 Citing as authority Er parte Virginia, 100_U.S. 339, 346 (1880); United States v. 
Classic, 313 U.S. 299, 326 (1941). See alsso Home Telephone Co. y, Los Angeles, 227 
U.S. 278, 287 (1913). 
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should be afforded the right of confrontation and other due process protections 
under the rule of the industrial security cases (Greene v. McElroy).“ However, 
any possible implications which that decision might have with respect to the 
investigations of the Commission should be clearly settled in the near future, for 
yesterday this very issue was argued by the Deputy Attorney General in the 
Supreme Court in Hannah v. Larche. In any case, proponents of this position 
should take little comfort from either of these cases, which were limited to rules 
and regulations issued by the agencies, not to the constitutional basis of their 
operations under statute law. Indeed, I believe that too much attention has 
been given to the Larche case, which deals with the constitutionality of the Civil 
Rights Commission only to uphold it,“ and is concerned chiefly with its rules for 
hearings. No matter what the eventual decision is in this case, it can hardly 
affect the Commission’s powers or constitutional basis. 

Furthermore, the differentiation between a trial (whatever it is called) and 
the investigations provided for in the Federal registrar proposals is clearly 
established. As recently as the Barenblatt case“ the power to investigate by 
congressional committees and by other duly constituted agencies has been re- 
affirmed by the Court. The issue of due process in such cases arises not because 
they involve incidentally facts also constituting a breach of law, but whether 
there is a legitimate purpose to the investigation apart from a desire to expose 
for the sake of exposure,” and whether legal injury would result as a direct 
and necessary consequence of the hearings and their findings. In such cases 
we must of course consider most carefully the civil liberties implications of the 
investigation. In these proposals, the investigation is a proper one, directed 
at establishing the rights of complaining citizens, rather than at the possible 
malfeasance of local officials. In addition, it is difficult to imagine, either in 
practice or law, how the findings of the Commission could in any way result 
in legal injury to the local officials. They would not be admissible in any 
court of law against them, nor do they have any other direct legal consequence. 
The eventual possibility that an additional official in the district would be 
empowered to accept registrations is no legal injury either, for the bills would 
not remove any registrar from office and there is no particular right to be the 
only registrar in the district. Long ago, the Supreme Court ruled that the 
right to hold office or even to be a candidate does not constitute “property” 
within the meaning of the 14th amendment barring deprivation of property 
without due process of law.” 

The issue has been dealt with most effectively in the briefs of the United 
States in the Larche case argued yesterday. I believe this could be taken as a 
rather clear statement of the Justice Department’s position on the constitutional 
issues and of how the proposed legislation would be interpreted. For while that 
ease involves the powers of the Commission under the 1957 act, the proposed 
legislation assigns substantially the same investigative factfinding powers to 
the Commission, with the sole additional provision that the location of its inves- 
tigation is to be determined by petitions received by the President. The situa- 
tion under the 1957 act that “the Commission’s authority and functions are lim- 
ited to making investigations and studies as the basis for corrective legislative 
or executive action” “ is equally the basis here. The specific powers under the 
1957 act to “investigate allegations” and to “submit * * * reports to the Presi- 
dent * * * ”” are a description of the exact functions to be assigned under the 
Federal registrars bills. I believe that by reading a few sentences from the briefs 
I can best summarize the lack of merit to these objectives: 

“The district court’s reliance upon Greene was entirely misplaced. First, 
Congress clearly authorized the Commission’s rules of procedure which are here 
challenged. And second this case (unlike Greene) does not involve an area of 
questionable constitutionality (360 U.S. at 506). The Commission was conduct- 
ing an investigation, not a trial. Its purpose was to obtain facts for submission 


13 360 U.S. 474 (1959). 

4 See footnotes 9 and 10 and matter referred to. 

% 360 U.S. 109 (1959). 

16 Wetkine v. United States, 354 U.S. 178 (1958); Barenblatt v. United States, 360 
U.S. 109 (1959) ; Uphaus v. Wyman, 360 U.S. 72 (1959) ; United States vy. Icardi, 140 

§ . B83 (D.C. D.C., 1956). 
FP er cae Marshall vy, Beckham, 178 U.S. 548 (1900); Cave v. Missouri, 246 U.S. 

50 (1918). 
ae Reply ‘iriet of the United States, p. 3; brief of the United States, p. 35. Civil Rights 
Act of 1957, sec, 104. 

19 Civil Rights Act of 1957, sec. 104. 
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to Congress and the President; it was not inquiring into, or determining, the 
guilt or innocence of particular individuals.” * * * It is not an adjudicatory 
body. It has no power to decide, to determine rights, or obligations, to impose 
sanctions, to indict, to punish, or to deprive any person of life, liberty or prop- 
erty." * * * No court has ever held that a governmental body engaged in a 
purely investigatory proceeding is required to follow the procedures which the 
district court imposed on the Commission in this case” * 

Finally, with respect to the allegation that the investigation would subject the 
local officials to “public opprobrium and scorn” and “the distinct likelihood of 
losing their jobs’”—even if this were true—the Government brief stated that, in 
its view, “the fact that such incidental consequences can and do flow from an 
investigatory proceeding does not convert the factfinder into an adjudicatory 
body.” 


In the light of these considerations, I cannot see how there can be real doubt 
as to the constitutionality of these bills. 

Senator Javrrs. Mr. Chairman, the factual background is very 
clear. The Federal Civil Rights Commission appointed pursuant to 
act of Congress at page 94 of its abridged report (page 139 of the full 
report) issued last September made the following findings, and I 
quote : 


In two States where it determined to hold formal hearings, Alabama and 
Louisiana, its efforts to secure all relevant facts were met with open resistance 
by State officials. 


And I quote again: 


The Commission found that a substantial number of Negroes were being de- 
nied their right to vote. 

Then on page 95 (p. 140 of the full report), the Commission says 
the following: 


The delays inherent in litigation, and the real possibility that in the end liti- 
gation will prove fruitless because the registrars have resigned, make necessary 
further remedial action by Congress if many qualified citizens are not to be de- 
nied their constitutional right to vote in the 1960 elections. 

Findings 

The Commission finds that substantial numbers of citizens, qualified to vote 
under State registration and election laws are being denied their right to reg- 
ister, and thus the right to vote, by reason of their race or color. It finds that 
the existing remedies under the Civil Rights Act of 1957 are insufficient to secure 
and protect the right to vote of such citizens. It further finds that some direct 
procedure for temporary Federal registration, for Federal elections is required 
if these citizens are not to be denied their right to register and vote in the forth- 
coming national elections. 

Now, Mr. President, words do not leap up and cry like human 
beings, but it seems to me that these words are such a serious indict- 
ment of the processes of government of the United States as to be 
appalling to any U.S. Senator. Therefore, Mr. President, it seems to 
me the remedy prescribed is not at all an extreme one but, on the 
contrary, very moderately calculated to meet what is an urgent and 
erying national need as reflected by the findings of a very representa- 
tive commission. ee 

Now, Mr. President, my purpose in appearing is to—— 

The Cuarrman. May I at this point ask you a question, Senator 
Javits? 


2» Brief of the United States, p. 17. 
21 Ibid., p. 18. 
2 Tbid., p. 33. 
2 Ibid., p. 36. 
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You have been Attorney General of the State of New York, and you 
are recognized as an able and exceedingly competent lawyer. 

Did you read a statement by the President of the United States 
with relation to the question of Federal registrars in which the Presi- 
dent was quoted as having said that he did not know whether or not 
these proposals or any one of them, or any modification of them, 
would be constitutional ? 


Senator Javirs. The chairman read that statement; so did I. And 
Iam 

The Cuatrman. Iam paraphrasing the President. I am not under- 
taking to quote him precisely, but was that not the substance of 
what the President said at his last press interview ¢ 

Senator Javirs. That was, Mr. Chairman, and I would state to 
the Chair 

The CuatrmMan. We would appreciate the Senator’s observations 
upon the constitutionality. 

Senator Javits. In the few minutes that I shall testify here, I 
intend to confine my testimony strictly to the issue of constitutional- 
ity, and I prepared my statement upon that ground. 

The Cuarrman. Weare very glad to hear it. 

Senator Javits. I feel that is the best way in which I can be of use 
to the committee. 

Mr. Chairman, I make two points: First, that the statute contem- 
plated by S. 2783 and the other bills and as contemplated by the report 
of the Commission is constitutional, and I will demonstrate that, I 
think, it is a conclusive case. 

Second, that I have pledged my support and active advocacy of 
this measure, and that is the reason I put it in. I shall do my utmost 
to get the Senate to adopt it when we come to the civil rights debate 
which, as the Chair said, is contemplated for the 15th of February 
— to the statements made at the conclusion of the last session 

oth by the majority and minority leaders. 

Now, Mr. Chairman, to proceed immediately to the constitutional 
question, which I think is the main question before us, the following 
steps are involved, and it is important to make clear the procedure 
for the designation of the local Federal official to act as a Federal 
voting registrar : 

First, receipt by the President of not less than nine sworn statements 
within 1 year’s time charging denial of voting rights by citizens living 
in the same registration district ; 

Two, investigation by the Civil Rights Commission of the truth of 
such allegations, and, when verified, certication of that fact to the 
President ; 

Three, appointment by the President of Federal officer or employee 
living in or near the registration district to serve as temporary Fed- 
eral voting registrar until the President determines that qualified 
citizens are no longer being denied their voting rights for discrimi- 
natory reasons; 

And four, registration of all voters who qualify under State law 
to vote in Federal elections, and certification of their eligibility to ap- 
propriate State election officials. 

Now, Mr. President, I emphasize at the outset one very important 
point, so that we may direct our attention properly to the question of 
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constitutionality. The only thing that the Commission on Civil Rights 
is asked to do, and I now read from the Commission’s report, is to: 

Investigate the validity of the allegations of the affidavits, to dismiss such 
affidavits as proved on investigation to be unfounded, and to certify any and all 
well-founded affidavits to the President and to such temporary registrar as he 
may designate. 

In short, the registration officials who were in office in a particular 
State are not on trial. Nothing happens to them. Nobody is on trial, 
as a matter of fact, Mr. Chairman. The only thing the Commission 
does is to find a set of facts for the President. It is the President who 
determines whether upon those facts he should or should not appoint 
registrars, and in that regard the President acts as the executive 
agency appointed by the Congress. The Congress itself could theoreti- 
cally do that, under its power to see that every State had a republican 
form of gov ernment, but it gives that authority to the President. I 
think that is very important on the whole question of due process 
which is involved in constitutionality. 

Now, the exaggeration and distortion to which this whole proposal 
has been subjected, including the charge that it would send Federal 
officials from Washington into a locality to force local registration 
officials to do their job and register eligible citizens, is therefore obvi- 
ously baseless. It proceeds, rather, upon the proposition of an exercise 
of the Federal power and authority which extends anywhere in the 
United States into any State for a narcotics violation, white slavery, or 
any other normal violation of Federal law, to carry out the Federal 

mandate which would be contained in this law, and it gives that 
authority to the President. 

This legislation does not seek to punish local registration personnel 
for not doing their duty by imposing upon them fines or prison terms. 
It has nothing to do with them whatsoever. They remain in office just 
as they did before a temporary Federal registrar was appointed, if this 
law passes. But it does offer a reasonable alternative method to enable 
and encourage every eligible citizen to exercise this most basic of all 
constitutional rights. 

Now, I have consulted, Mr. Chairman, a very interesting galaxy of 
constitutional law authorities upon the subject, I have their permission 
to give you their names, and if the hearings would warrant it in terms 
of time, I am confident that some or all of them would be willing to 
come and say themselves what I will say. 

They include the following, and they are eminent legal authorities 
known throughout not only the United States but the world: 

Prof. Paul Freund of Harvard Law School; Prof, Louis Pollack 
of Yale Law School; Prof. Monrad Paulsen of Columbia Law School ; 
Prof. Paul Oberst of New York University Law School, and Prof. 
Charles Wright of the University of Texas Law School, who is 
currently a visiting professor at the University of Pennsylvania Law 
School. 

Now, these gentlemen have kindly consented to give me their own 
written statements upon this subject, and I will ask permission of 
the Chair that when I receive them, that I may offer them as part of 
the record. 

The CuatrMan. Without objection, the statements to which the 
Senator refers will be included in and made a part of the record of 
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these proceedings immediately following your remarks—I would 
assume you would like to have them follow your testimony today. 

Senator Javits. Thank you. 

(The statements referred to by Senator Javits may be found at 
page 74 following the close of his testimony. ) 

Now, as to the fundamental legal questions involved, the Federal 
power over elections stems from two distinct constitutional provisions, 
each of which alone clearly contains sufficient authority for this 
legislation. 

The first, of course, is article I, section 4 of the Constitution’s orig- 
inal text which gives the Congress the power to fix the times, places 
and manner of holding elections for Senators and Representatives. 
While this power is limited to Federal elections, and we cite in our 
footnotes a case upon that subject, United States v. Reese, it extends 
not only to actions by State officials or under color of State law, 
but to anyone else, whether or not connected with the State in any 
way, and there we cite the Classic case decided in 1941 which we 
feel conclusively established that 

The CHarrMan. Classic case of 1841? 

Senator Javits. No; 1941. United States v. Classic. 

The CHarrMan. We have been talking about that in the elections. 
The landmark case. 

Senator Javirs. The Supreme Court has made it clear on a number 
of occasions that while the qualifications for voters from Members 
of Congress are defined by State law, and that is contained in the 
Constitution, the right to vote for such Representatives and Senators 
is a national right derived from the Federal Constitution. This right 
encompasses the right to cast. the ballot and to have it counted, and 
the Congress has the power to enforce it by appropriate legislation 
under article I, section 9 of the Constitution, the so-called “Necessary 
and Proper” clause. Of course, this is all Hornbook law, very 
familiar to this committee because it forms the basis for the bill 
which we are debating on the floor now, the elections law. 

Now, there is no inconsistency with the power of the Congress 
which I have described derived from article I, sections 4 and 9 of 
the Constitution, in the provisions which appear early in article I, 
to wit, in section 2, that qualifications for voters shall be those pre- 
scribed by the State for electors for the most numerous branch of 
the State Legislature, paraphrasing the words of the Constitution. 
The Supreme Court long ago ruled that to accomplish the objectives 
of the Federal power for the protection of national elections, that 
Congress may adopt the statutes of the States, yet enforce them with 
its own sanctions. 

And there, Mr. Chairman, we cite, 7n re Coy, 127 U.S. 731, a case 
on that subject. 

Irrespective of any possible area of conflict or ambiguity, the super- 
imposition of the 14th and 15th amendments upon the origina] clause 
ndoubids to the qualifications of electors makes it clear that such 
qualifications, no matter what they are, cannot entail a differentiation, 
either in enactment or application, either in word or in deed, on the 
basis of race or color. 

Now, on the contrary, the two amendments are obviously an abso- 
lute limitation of the States’ power to prescribe qualifications for 
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voters even in its own elections. Any other consideration would im- 
ply a reversal of the well-established meaning of the two amendments, 

There is also a second constitutional basis for this legislation, quite 
independent of the provisions of article I, section 4, which does not 
depend upon any delineation between what the Founding Fathers 
meant in using the words “qualification of electors,” which was en- 
trusted to State law, as compared to the phrase “manner of holding 
elections,” which was entrusted to Federal law. 

The 15th amendment provisions that the right of citizens to vote 
shall not be abridged by any State on account of race, color, or pre- 
vious condition of servitude, and the 14th Amendment provision re- 
garding denial of equal protection of the laws, are specifically en- 
forceable by “appropriate” legislation in each case. It seems to us 
that these provisions clearly extend the right of the Congress to legis- 
late to elections for electors of the President and Vice President of 
the United States even if the power under the original text does not 
extend to the question of electors, but confined itself to Senators and 
Representatives, and there we cite a case again, Viwon v. Herndon, 
273 U.S. 536. 

There have been lower court decisions that indicate, insofar as the 
Federal power over elections was concerned, the right to vote for 
President and Vice President as well as Members of Congress was a 
national right secured by the Constitution, and there we cite a lower 
court case, incidentally decided in Georgia, Zhorton v. Martin, de- 
cided in the middle district of Georgia, November 23, 1955. 

Now, the power of Congress to deal specifically with interference 
with the right to vote for Presidential electors was, as a matter of 
fact, clearly stated in the enactment of part IV of the Civil Rights 
Act of 1957. This provision applying to “any person” is based on 
powers under section 4 of article I and bars interference in so many 
words, not only with the election of Senators and Members of the 
House, but also specifically with Presidential electors. 

Now, Mr. Chairman, in determining constitutionality we wish to 
raise yet a third basis for constitutionality, and that is the provision 
to which I referred in my opening statement, article IV, section 4 of 
the original text of the Constitution, that the United States shall 
guararitee to each State a republican form of government. 

The dearth of cases upon that subject, and there is a dearth of cases, 
is due to an early decision by the Court that questions arising under 
this section are political, not judicial in character, and that it rests 
with the Congress to decide questions under it, and there we cite 
Luther v. Borden, 7 How. 1, which goes back to 1849. 

Mr. Chairman, that is supremely important, that particular. sec- 
tion of the Constitution, as it relates to the constitutionality of’ his 
legislation, because it gives the Supreme Court the right to say that 
if Congress orders this scheme for the registration of voters, then 
the Congress has the right to do so at least under this provision of 
the Constitution where the implementation is by a very old Supreme 
Court decision entrusted to the Congress. 

To move to another question, as to the statutory scheme which is 
envisaged here, moving wets: Fin the question of whether the Con- 
gress has the right to pass this legislation, nowhere in the Constitu- 
tion is there an indication that enforcement: legislation to be appro- 








FEDERAL REGISTRARS 65 


priate must be by any specified means—civil, criminal, or injunctive— 
other than it must be appropriate and that it must not run afoul of 
other constitution limitations such as due process. I would like to 
interpolate there, Mr. Chairman—I shall be through very shortly— 
that the question of due process seems to us to be the one which Sein 
been pressed most seriously as to the constitutionality of this plan. 

The question of whether legislation is appropriate to implement 
the provisions of the 14th and 15th amendments has been well an- 
swered in a case which is up before the Supreme Court now, Larche 
v. Hannah, the Louisiana case, involving the powers of the Civil 
Rights Commission. That was argued yesterday before the Supreme 
Court by the Deputy Attorney General, Mr. Walsh, and the argument 
is continuing today, but I would like to cite this case upon that part 
of it in which there was no split in the Court, and that is the right 
of the Congress to act in this field. 

I have the briefs here and I would like to hand those up to the 
Chair so that any quotations which I make from the decision or 
the briefs may be before the Chair in the text. 

The CuarrmMan. Has the Senator copies for other members of the 
Committee ¢ 

Senator Javrrs. I am afraid that is all we could get on the short 
notice we had. 

The CHatrmMan. Does the Senator at this time request that these 
be made a part of the proceedings ? 

Senator Javirs. Exactly right. And I would also like the lower 
court decision to be made a part, which is up upon appeal. 

The Cratrman. Without objection, the documents and decisions 
which the Senator has referred to will be made a part of the pro- 
ceedings. 

(The documents referred to will be found in the appendix to these 
hearings: Exhibit 2—Jurisdictional statement (p. 475); exhibit 3— 
Brief (p. 547) ; exhibit 4—~Reply brief (p. 621).) 

Senator Javrrs. The statutory three-judge court which split on 
another issue, that is, the issue of confrontation which I shall deal 
with in a minute, had this to say about the constitutionality of the 
whole effort to deal with Federal elections, that is, elections for Fed- 
eral officials within the States, and I quote from the decision : 


Complainants— 
who in this case were the local voting registrars— 


seek a declaratory judgment to the effect that the act is unconstitutional be- 
eause it is not appropriate legislation. Manifestly this position cannot be sus- 
tained. 


This is the court speaking: 


The action here is not an invasion of State power merely because State voting 
and registration records are involved. The congressional power is complete in 
itself and may be exercised to its full extent. 

It seems to me, Mr. Chairman, therefore, that even a court which 
went the other way recognizes the power of Congress to legislate in 
this field. 

Now, the specific proposal for Federal registrars which are under 
consideration do not in their wording or intent deal with the broad 
area of interference with the right to vote by anyone. Let us under- 
stand that very clearly. We are not dealing with the material which 
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is contained either in the Civil Rights Act of 1957, or in the older si0. 


criminal statutes which, we found, fell of their own weight and which wh 
is the reason we passed the Civil Rights Act of 1957. 

The proposal for registrars is restricted to denial of the right to = 
vote, not prevention, denial, a clear indication of official action, since for 
the right to vote can only be denied by those in a position of power des 
and authority to do so. One might be prevented from asserting a sta 
right by individual action, but denial of a right clearly permits only rn 
one construction, action under color of law. Ce 

In this context it seems frivolous at this late date to argue, as some “ 
would do, that action by State officials such as local registrars, even Re 
though in violation of State law prescribing their duties, is not State | 
action within the meaning of the Constitution. As we all know, the wi 
States can only act through its officials, and we are all well acquainted la 


with the case of Screws v. The United States, which we also cite, hold- 
ing that an abuse of State pene does not create immunity to Federal 


power and remand those who are aggrieved to proceeding only under I 
State law. } 

Now, in the light of these constitutional provisions, together with t 
the long and well-established history of legislation and litigation un- - 


der them, it seems strange that constitutional issues should be raised 
against the proposals for voting registrars. The only issue of sub- 

stance which has been alluded to in respect of this matter involves P 
the investigations of the Civil Rights Commission provided for in 
these bills. 

It has been said that investigations by the Civil Rights Commission 
under these proposals as to whether citizens are being deprived of the 
right to vote or denied the right to vote is in effect an investigation of 
whether local officials are violating State or Federal law. Therefore, 
it said if it is that kind of investigation, these officials should be 
afforded the right of confrontation and other due process protection 
under the same rule which the Supreme Court adopted in the indus- 
trial security cases, and there we cite the case of Greene v. McElroy. 
But there is no similarity between what was done in that case, where 
a person was on trial in respect of losing his job and where the decision 
we think was eminently proper, and the case which would be before 
the Federal Civil Rights Commission if this statute was passed, and 
the reason is as follows: 

The particular problem which is dealt with in the Greene case 
is what will happen to the individual whose case is being considered 
before the Industrial Security Board. The situation with us is not 
what will happen to the individual registrar. He is completely un- 
affected by this legislation. The situation before us is what will hap- 
pen to the man who seeks the right to vote, and there we are not deal- 
ing with any question of depriving him of a job or depriving him of 
his liberty. We are seeking to give him a right which is denied to 
him by others who are acting under color of law or who are officials of 
a particular State. 

It seems to me that this is the very salient and fundamental issue 
which is dealt with in this particular case, and I would like to point 
out, Mr. Chairman, that in the Zarche case, where I handed up the 
briefs, even the 2-to-1 decision of the Court deals not with the consti- 
tutionality of the Commission or of the statute creating the Commis- 
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sion, but it deals with the rules of the Commission and the way in 
which it runs its hearings. 

We think the Court was wrong in its views upon those rules, and 
we point out, Mr. Chairman, that if Congress should pass a statute 
for Federal voting registrars, the Commission will have in hand the 
decision of the Supreme Court on the question of its rules and the wa 
its rules should be written, and we have a right to assume that it will 
write rules which will meet the standards established by the Supreme 
Court. Therefore, we cannot see that the pendency of the Larche 
case is a reason for not passing this legislation. On the contrary, it 
gives us a sure guarantee that the Supreme Court will give the Civil 
Rights Commission guidelines by which it may be guided in setting 
up its rules to administer this very statute, assuming that it becomes 
law. 

I think that is a very critical and very important point to be made. 

Senator Haypen. Senator Hennings, I am compelled to leave. But 
I would like to ask one question of the Senator. 

If I have correctly read his bill, he makes the Federal registrars— 
their duty includes not only a general election but a primary, am I 
correct ? 

Senator Javits. That is correct. 

Senator Haypen. I would like to know his reasons for including 
primaries. 

Senator Javits. My reason, Senator Hayden, is exactly the same 
as my reasons for being so much in favor of the Hennings-Keating 
amendment in the pending bill. I feel that the primary election is 
so fundamental a part of the process by which the ultimate Represent- 
ative is elected to the Congress or the Senate as to be organic to it, 
and I feel also that, as did the Supreme court in the so-called “lily 
white primary” cases, that we must take account of the fact that in 
certain States in the United States, the primary election is the final 
election, that this is where the major participation takes place, that 
this is where the issue is decided, and indeed, the so-called general 
election attracts often only a small fraction of the total number of 
voters who are attracted to the primary election. 

Therefore, on the grounds of realism, as well as on the grounds of 
being an organic part of the process, I have included the primary in 
my bill. 

Senator Haypen. Thank you, sir. 

The CuHairMan. Senator? 

Senator Javrrs. I shall be through in just a minute, Mr, Chairman. 

The differentiation which I hope the committee will have much in 
mind is the differentiation between a trial, or what is tantamount to 
a trial, as to the status of a particular individual and the investiga- 
tion, the factual investigation then to be reported by the President as 
to whether the facts in an affidavit will stand up upon issue, which is 
all the Commission is asked to report under the bill which I and the 
others have introduced with relation to Federal registrars. The issue 
of due process in such cases arises not because they involve incidentally 
facts sso constituting a breach of law, but whether there is a legiti- 
mate purpose for the investigation, apart from the desire to expose for 
the sake of exposure there, too, I think we qualify here, because we 
have a manifest deficiency in giving a citizen a national right which 
the Federal Government has a right to protect. 
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In the proposals which are before the committee in these bills, the 
investigation is directed at establishing the rights of complaining 
citizens rather than at the possible malfeasance of the local officials, 
and the answer to that is that nothing happens to the local official. 
We don’t oust him from office. We do nothing with regard to him. 
He is just where he was, except we enable the citizen to vote in some 
other way by registering in some other way. It is difficult to imagine 
either in practice or law how the findings of the Commission could in 
any way result in legal injury to the local officials. They would not be 
admissible in any court of law against them. 

The eventual possibility that an additional official in the district 
would be empowered to accept registrations is no legal injury either, 
for the bills would not remove any registrar, any State registrar, from 
office and there is no particular right to be the only registrar in the 
district. 

Long ago the Supreme Court ruled that the right to hold office or 
even to be a candidate does not constitute “property” within the mean- 
ing of the 14th amendment, barring deprivation of property without 
due process of law. So we don’t even run afoul of that situation, 
and we cite there 7'aylor & Marshall v. Beckham, and Cave v. Missouri, 
two U.S. Supreme Court cases. 

Now, Mr. Chairman, I conclude as follows: The issue which I 
referred to, has been dealt with most effectively in the briefs of the 
United States in the Larche case which I have handed up. I believe 
that this can be taken as a rather clear statement of the Justice De- 
partment’s position on the constitutional issues and of how the pro- 
posed legislation would be interpreted. For while that case—that 
is, the Larche case—involves the powers of the Commission under the 
1957 act, the proposed legislation assigns substantially the same in- 
vestigative factfinding powers to the Commission, with the sole addi- 
tional provision that the location of its investigation is to be deter- 


mined by the locus from which the petitions come which have been 
presented to the President. 


The situation under the 1957 act, that 


The Commission’s authority and functions are limited to making investigations 
and studies as the basis for corrective legislative or executive action— 

and there I am quoting from the brief— 

is equally the basis here. 


It seems to us, Mr. Chairman, that this whole situation is crystal 


clear and in my statement I make other references and citations to the 
brief which bear that out. 


I would like to conclude my testimony by reading those references 
from the brief of the Department of Justice. 


The district court’s reliance upon Greene was entirely misplaced. First, Con- 
gress clearly authorized the Commission’s Rules of Procedure, which are here 
challenged. And second, this case— , 


to wit, the Larche case— 


unlike Greene, does not involve an area of questionable constitutionality. The 
Commission was conducting an investigation, not a trial. Its purpose was to 
obtain facts for submission to Congress and the President; it was not inquiring 
into, or determining, the quilt or innocence of particular individuals. 

It is not an adjudicatory body. It has no power to decide, to determine rights, 
or obligations, to impose sanctions, to indict, to punish, or to deprive any person 
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of life, liberty or property * * * No court has ever held that a governmental 
body engaged in a purely investigatory proceeding is required to follow the 
procedures which the district court imposed on the Commission in this case, 
to wit, the Larche case. 

I would like to point out, if that were the situation affecting the 
Federal Civil Rights Commission, that is what you would have 
to do in this committee. You would have to be wary of the rights of 
confrontation with respect to every witness that appeared before this 
committee. I+ seems to us the Supreme Court put that in focus in the 
Barenblatt case in which it clearly delineated the areas that could be 
looked into by the investigatory committees. 

Mr. Chairman, I would like to point out that we are arguing here 
for very big stakes. In the last national election year, in 1956, a bare 
25 percent of the Negroes in the South were registered to vote. If 
in 1960 the figures for Negro registration could be raised to.equal the 
national percent of eligible citizens who did vote in 1956, 60 percent, 
which was the national percentage, then more than 3 million Negroes 
in the South would be registered to vote in the presidential elections 
10 months from now. That figure is more than double the 1,200,000 
Negroes registered in the South in 1956. 

Mr. Chairman, I point that out because we should not be fooled by 
the confusion of argument, by the fact that we are men of humility 
dealing with an issue before us on printed pages and with spoken 
words. This involves a fundamental right of the United States 
affecting a reasonable percentage of 3 million American citizens. 
And, Mr. Chairman, it calls from us the highest exercise of judg- 
ment and patriotic responsibility of which we are capable. 

Thank you, Mr. Chairman. 

The Crarrman. Senator Javits, there may be a few questions, if 
you will be good enough to remain for a few moments. 

Senator Jordan, have you any questions at this time? 

Senator Jorpan. Just one question, Senator. 

I believe you stated that if the President did appoint a Federal 
registrar in a locality, precinct, county, or whatever it might be, he 
wouldn’t in any case replace the present registrar that was elected in 
that area. 

Senator Javirs. Exactly. 

Senator Jorpan. But he would lose his authority. He would be 
there, but he wouldn’t have any force because the Federal author- 
1tles——— 

Senator Javirs. Senator Jordan, he would not lose his authority. 
If that registrar chose to register a voter, in my opinion it would be 
perfectly valid. He is not displaced. The only thing the Federal 
registrar does is to register voters whom the local or State registrar 
has not or will not register. 

I think you have put your finger—whatever may be your views, and 
I respect them as I always have with Senators from the South, and I 
mean every word—you have put your finger on the very thing we 
are arguing. There is nothing to indicate that the Federal registrar 
will displace the local official. He is an addition. 

i think the committee must have that point in mind. 

Senator Jorpan. I want it distinctly understood that I am not up- 
holding anything that would keep anybody from registering and 

voting. I want that clearly understood and in the record. 
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Senator Javits. I do understand it. 

Senator Jorpan. And I don’t think any of my colleagues have that 
in mind whatsoever. I want to see everybody who wants to vote be 
allowed to register and vote without any intimidation whatsoever. 
I just want to get that point clear because I think a lot of these people 
you are talking about haven’t registered—maybe they might register 
and vote for me, I don’t know who they would vote for. Give them 
all a chance. I just want to get that point clear. 

He would be a registrar. If the man couldn’t register with this 
one, he could register with that one. 

Senator Javirs. That is my understanding of the bill which I have 
introduced and my understanding of the other bills. 

Senator Jorpan. We could have two sets of registrars all over the 
United States. 

Senator Javits. You could, conceivably. 

Senator Jorpan. You could possibly have them in New York, be- 
cause you have got a lot of foreign people, your Puerto Ricans— 
you have got them by the thousands—and I guess you determine 
whether they are eligible to vote or whether they are not under some 
law you have got in New York. 

Senator Javits. That is true, Senator Jordan, except we always 
come up against the irrefutable rock of the proposition that somehow 
or other there is an enormous deficiency in the national average in a 
particular area of the country, and when a commission goes down 
there composed of three southerners and three northerners, not just a 
commission that is loaded against the South, they find certain facts 
that I have read—that is why I preceded my testimony by reading 
the facts, and the hard rock of the proposition is that there are Neg- 
roes in the South, thousands of them, who want to vote. They want 
to register. They are denied that right. 

Now, that is what we are talking about. Unless that is the fact, 
then we are all talking in thin air. And I say the difference between 
what is found in these States and what is found in my part of the 
country, you may have people who don’t know what to do or don’t 
know where to go, but you do not have the governmental machinery 
which denies them this right. That is all. That is all we are funda- 
mentally talking about. 

Senator Jorpan. That is all. 

The Cuarrman. Senator Keating? 

Senator Kreatine. Mr. Chairman, I want to commend my colleague 
from New York for a very scholarly presentation here and one that 
I am sure will be very helpful to this committee in its deliberations. 

There are a couple of questions I have. In your bill and in some 
of the others, the phrase “Federal officials at or near the registration 
district,” is used, and that was employed by counsel for one of the 
members of our committee. 

The CHatrman. The Senator will find that reference on page 54 of 
the transcript of yesterday’s hearings (p. 34 of the printed hearings). 

Senator Keattne. As a basis of claiming that San Francisco, for 
instance, might be near to Miami, Fla., and that the phrase “near” 
as set forth in the words and phrases and dictionaries was an incon- 
clusive and illusory phrase. 
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Now, would the Senator have any objection to phrasing that in any 
bill which is reported out, “a Federal] official who exercises his au- 
thority within the State within which the registration district is 
situated” ? 

Senator Javits. I would have no objection to that whatever. I think 
that we run into this whole question, if my colleague will allow me, of 
the tyranny of a high Federal official, and we have discussed that many 
times. A President could be arbitrary and unreasonable. So could 
the Congress. We have discussed many times the fact that a Con- 
gress could sit on its hands and make no appropriations and stop the 
whole country. There is a certain fundamental] discipline in our so- 
ciety which, if violated, puts us all much further out at sea than by the 
failure to pass the Federal registrars bill. 

In short, I think the words “or near” entrusted to a President would 
mean even closer than the confines of a State. 

Senator Keratina. I do, too. 

Senator Javits. But if it will assuage the fears of a particular col- 
league to say “within a State,” I would have no objection. 

Senator Krattne. I would expect that it would, but to meet the 
objection, if you limited it to that State, it would still be expected 
that the President would appoint someone as near as was reasonably 
practicable to the registration district in which the alleged offense 
applies. 

* Deabide Javits. I would certainly hope we would make that a 
part of the legislative history, to put that obligation upon the exe- 
cuting authority. 

Senator Keatine. Now, let me ask you this. In your bill, I no- 
tice, and in the testimony of Dean Storey yesterday, it was suggested 
that there be nine sworn complaints before action was taken. I am 
— curious to know how it was that you happened to pick out a base- 

all team rather than a basketball team or a hockey team or football 
team as the basis for the determination of the number of complaints ¢ 

Senator Javits. I think, if I may point out, that the Commission 
itself adopted that standard as a reasonable number. I have no feel- 
ing about it whatever. 

Senator Kratinea. In their report? 

Senator Javirs. In their report. They gave a figure of nine, but 
I have no feeling about it whatever, and if upon the factual analysis 
this committee feels it should be some greater or lesser number, pro- 
vided it is not out of all reason 

Senator Kratine. I can understand why it should be more than 
one or perhaps more than two, because they might be in one family 
coo have some grudge against election officials, or something of that 

ind. 

But I would be inclined to think, since sworn complaints are re- 
quired, that something less than nine would be an appropriate 
number. 

Senator Javits. Well, at page 96 the report says: 

Therefore, the Committee recommends that upon receipt by the President of 
the United States of sworn affidavits by nine or more individuals 
and soon. Itis arbitrary. 

Senator Keating. We can consider that. 

Senator Javits. You certainly should. 
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Senator Kratine. Thank you, Mr. Chairman. 

Senator Javirs. May I say, Mr. Chairman, that there are very 
distinguished lawyers on this committee and that I have given my 
testimony only with the idea that when one does a research job, it 1s 
helpful to other lawyers, without any assumptions whatever that 
Senator Keating, Senator Hennings, Senator Jordan and others on 
the committee are not just as qualified and trained in the law as I am, 
except we have done a research job and we hope it will be helpful. 

Senator Keatine. Senator Jordan does not on to be trained in 
the law. He is trained in many other areas and he is the distinguished 
chairman of a subcommittee of this committee that runs the restau- 
rant of the Senate of the United States, and he is very competent at 
it, I can assure you. 

Senator Javirs. May I say to be a lawyer is not to disqualify one 
from running a restaurant. 

I, too, served on the restaurant committee my first 2 years. 

The CHarman. Senator Javits, we appreciate very much your 
coming here. 

There is a reference by Senator Ervin, who sat in at his request 
yesterday and at the request of Senator Jordan, where Senator Ervin 
at page 54 of the transcript (page 34 of the printed hearing) said: 

* * * it seems to me that the only interpretation which can be put on that is 
that we will have some more carpetbagger Federal registrars because with the 
present mode of traveling, North Carolina or Alabama are pretty near California, 
Michigan, or New York. 

I think you have partially answered that question. That is the sort 
of business we find we have run into in endeavoring to bring out cer- 
tain civil rights legislation in the Committee on the Judiciary. That 
argument, and this sort of argument which I refer to at page 94, again, 
Senator Ervin who yesterday appeared and interrogated the witnesses 
during the meeting at which Dean Storey was heard, Senator Ervin at 
page 94 (page 49 of the printed hearings) said: 

I honestly feel that these bills are clearly unconstitutional as a violation of 
the due process clause of the fifth amendment, for want of provisions for notice, 


and an opportunity to be heard. I am also of the opinion that Congress cannot 
vest this kind of power in an agency of the executive branch of the Government 


because it is judicial. 

Would you care to make a brief comment on that ? 

Senator Javits. Yes, sir. 

The Cuarmman. On both of those statements? That is the sort of 
thing you run into in this committee. You run into it on the Subcom- 
mittee on Constitutional Rights and we constantly run into that and 
statements very much along that same pattern on the floor of the Senate 
in these matters. 

Senator Javits. I think the carpetbagger argument relates to the 
re-creation of an area which we all hope is gone from our history, 
and also it related to officials who had a direct power over the life and 
property of the individual, which we are not talking about in any of 
this legislation. So that I think both from the point of view of its 
frame of reference in time, where it is very reminiscent of the old cry 
of “hey, rube,” and it is just as out of date, and from the point of 
view of the type of official we are talking about, the appellation 
“carpetbagger” must be written down as an editorial appelation which 
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may arouse visions in the South of something vicious and iniquitous, 
but is not applicable to what we are talking about at all. 

Now, as to the second question, which is the question of due process, 
in respect of these matters, I have pointed out that no one is on trial. 
No one is even displaced. No one is deprived of his job. No one is de- 
prived of his property. No one is deprived of his liberty or his 
repens 

ndeed, perhaps for all I know, the reputation of the local registrar 
would be enhanced in his local community by the fact that he has 
made it so tough for them to register that the Federal Government has 
to step in and appoint someone else to do the job. 

I might point out in this matter of sectionalism that we have some 
southerners in very high places in the Federal establishment in New 
York City, the Internal Revenue, Customs and many other very 
extensive areas. I have never heard anybody say they are carpet- 
baggers or accuse them of carrying any biases into our community 
to raise Ned there at all. 

On the contrary, they are highly respected men who will do their 
duty as servants of the United States, and I hope very much that our 
southern friends may feel exactly that way. 

The CuairmaAn. The word “carpetbagger” seemed to attract con- 
siderable attention in the morning press, I noticed. Carpetbagger in 
the old connotation, of course, meant those who were sent down to the 
then military districts of the South during the Reconstruction period 
from the North to undertake to supervise the military governments 
and the other civil functions of government in the then military dis- 
tricts of the Southern States. 

Senator Javits. Exactly right, Mr. Chairman, As the Chair has 
said, it is just an appellation 

The Cuarrman. And along with the carpetbaggers, we had what 
were known as the “scalawags,” who were southerners who collabo- 
rated with the Yankees who came down and helped them make things 
even rougher for the then broken and defeated Confederacy. 

Senator Keatine. Mr. Chairman, that word is greatly abused. 

The CuatrmMan. That is what I am trying to get at. 

Senator Kratina. I share your view. In the last election cam- 
paign, coming from upstate New York, some of my opponents charged 
me with being a carpetbagger in New York City. So you can’t limit 
yourself to any one use of the phrase. It has got to become written 
in our language. 

The Carman. I am referring to the generic word and its deriva- 
tion, because they did carry carpetbags and infested the Southern 
States,as we know. That is how it started. 

Well, be that as it may, are there any further questions? We have 
another Member of the Senate. 

Thank you very much, Senator Javits, for the illuminating and 
very helpful testimony that you have given us here this morning. 











74 FEDERAL REGISTRARS 





(The statements inserted in the proceedings at the request of Senator me 
Javits are as follows:) th: 


Law ScHOooL oF HARVARD UNIVERSITY, ~ 
Cambridge, Mass., January 19, 1960. ca 
Hon. Jacos K. Javits, be 
U.S. Senate, he 
Washington, D.C. os 
Deak SENATOR JAVITS: I am glad to reply to your invitation to submit my cl: 
views on the constitutional validity of S. 2783, providing for the appointment A 
of temporary registrars by the President to protect the right of qualified citizens 
to vote in Federal elections. nm 
The basic authority of Congress in this field derives from two constitutional P 
grants of power. The 15th amendment, declaring that the right of citizens tl 
to vote shall not abridged by any State on account of race, color, or previous bi 
condition of servitude, provides that “The Congress shall have power to enforce tl 
this article by appropriate legislation.” Article I, section 4, after stating that tl 
the “times, places, and manner of holding elections for Senators and Repre tl 
sentatives shall be prescribed in each State by the legislature thereof’’, adds that P 
“the Congress may at any time by law make or alter such regulations, except as a 
to the places of choosing Senators.” ti 
The two provisions have somewhat different scope. The 15th amendment is v 
not confined to elections for Federal offices, though it is limited to deprivations jr 
on account of race or color. Article I, section 4, is narrower in that it is con- 0 
fined to elections for Senators and Representatives, but it is not limited to any t 
particular subject-matter save the “manner” of holding such elections. S. 2783, 
restricted as it is to Federal elections, can be rested in its entirety on article le 
I, section 4. Insofar as it is applied against deprivations on account of race 
or color, it can be rested also on the 15th amendment. The inclusion of religion 
and national origin as illegitimate causes of discrimination, while not falling 
squarely within the 15th amendment, finds warrant in the more general standard 
of equal protection of the laws in the 14th. The 14th amendment has been 
relied on by the Supreme Court in voting cases along with the 15th; indeed 
in one of the cardinal decisions invalidating an all-white primary the former 
was cited without reliance on the latter. Nixon v. Herndon, 273 U.S. 536 (1927). I 


The “manner of holding” Federal elections has been given a construction 
adequately broad to protect the right of qualified voters to cast their ballots 
and have them counted as cast. This right is itself founded on the Constitution, 
article I, section 2, and is reinforced when the deprivation is of a kind specifi- € 
eally forbidden by the 15th amendment. Even apart from any racial discrimina- t 
tion, it is clear that Congress may legislate to penalize election officials who 
deliberately miscount the ballots at a Federal election. U.S. v. Classic, 313 U.S. 
299 (1941). In that case Mr. Justice Stone, after referring to article I, section 
4, pointed out that the “‘necessary and proper” clause of article I, section 8 is 
applicable to this as well as to the other powers of Congress, and quoted Chief 
Justice Marshall's familiar exposition of that clause as an authority to use all 
means appropriate to the end and not prohibited by the letter and spirit of the : 
Constitution. “That principle,” Mr. Justice Stone observed, “has been consist- 
ently adhered to and liberally applied, and extends to the congressional power 
by appropriate legislation to safeguard the right of choice by the people of repre- 
sentatives in Congress, secured by section 2 of article I” (313 U.S. at 320). 

The appointment of temporary registrars is manifestly a means of regulating 
the holding of elections and of safeguarding the right of qualified citizens to 
vote. It is even more clearly such a means than, for example, the Federal Cor- 
rupt Practices Act, which has its impact in the campaigning phase of an election 
rather than in the stage of suffrage itself, and which operates on persons who 
are not part of the election machinery. In Newberry v. U.S., 256 U.S. 232 (1921), 
there was no doubt of the authority of Congress under article I, section 4 to 
regulate campaign expenditures in Federal elections; the quéstion on which the 
Court divided was whether the power extended to primary elections for the Sen- 
ate. Subsequently this question has been set at rest. See Smith v. Allwright, 

321 U.S. 649, 660 (1944). 

The comprehensive Federal supervision of Congressional elections from 1870 
to 1894 is well known. Describing the system, the Court in U.S. v. Gradveell, 
243 U.S. 476, 4883 (1917) said: “It will be seen from this statement of the im- 
portant features of these enactments that Congress by them committed to Fed- 
eral officers a very full participation in the process of the election of Congress- 
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men, from the registration of voters to the final certifying of the results, and 
that the control thus established over such elections was comprehensive and 
complete.” 

A special question may be raised concerning presidential elections, not specifi- 
cally embraced in article I, section 4. Inasmuch as Representatives will also 
be chosen at such elections, the question appears to be academic. In any event, 
however, the power to carry out the 15th and 14th amendments remains. Indeed, 
without any specific constitutional provision other than the necessary-and-proper 
clause, the Supreme Court has sustained the application of the Corrupt Practices 
Act to presidential elections. Burroughs v. U.S., 290 U.S. 534 (1934). 

Another special question may be raised concerning the procedure for the ap- 
pointment of the special registrars. Congress might provide a standard for the 
President such as “Whenever he finds” or ‘Whenever he has reason to believe” 
that certain deprivations are taking place, as a direction to act. Instead, the 
bill provides for the screening of complaints by the Civil Rights Commission, 
through an investigation, and the submission of findings to the President. As 
the President would not have been required to conduct an adjudicatory hearing, 
the Commission need not be required to do so. The action to be taken by the 
President is not the removal from office of a State official but the temporary 
designation of a Federal official having limited functions, namely the determina- 
tion of claims of racial or similar discrimination exercised against potential 
voters. The State officials are not dislodged from office and suffer no legal in- 
jury. If there is complaint of arbitrary action by a Federal registrar in acting 
on claims presented, I assume that his action would be subject to judicial review 
to the extent that similar action by a State registrar would be so subject. 

In my judgment, consideration of S. 2783 rests more properly in the realm of 
legislative policy than of constitutional law. 

With great respect, 

Sincerely yours, 
PaAvuL A. FREUND. 


UNIVERSITY OF PENNSYLVANIA, 
Philadelphia, January 19, 1960. 
Hon. Jacop K. JAvItTs, 
Senate Office Building, 
Washington, D.C. 

Dear SENATOR JAvits: At the request of Mr. Kaufman of your staff, I have 
examined S. 2783, your proposal for Federal registrars, from the point of view of 
this constitutionality. In my judgment the proposal is constitutional. 

If the proposal were limited to elections for Congress, there could be no doubt 
as to its constitutionality. Article I, section 4, of the Constitution gives to Con- 
gress power, if it chooses, to regulate “the times, places and manner of holding 
elections for Senators and Representatives.” As one court has said, “There is 
little regarding an election that is not included in the terms, time, place, and 
manner of holding it.”” United States v. Munford, 16 Fed. 223 (C.C., E.D.Va.1833). 
In exercising this power it is not necessary that Congress assume entire and 
exclusive control of such elections. It has a supervisory power over the subject, 
and may either make entirely new regulations, or add to, alter or modify the 
regulations made by the State. Ez parte Siebold, 100 U.S. 371 (1879). Indeed in 
the exercise of this power Congress did once provide for the appointment of 
supervisors by the local Federal judge, and this act was held constitutional. Jn 
re Supervisors of Election 23 Fed. Cas. No. 13,628 (C.C., S.D. Ohio 1878). 

However your bill covers not only congressional elections, but also elections for 
the Presidency. The power granted Congress by article I, section 4, is not broad 
enough to encompass presidential elections. Commonwealth ex rel. Dummit v. 
O’Connell, 298 Ky. 44, 181 S.W. 2d 691 (1944). We must turn, then, to the other 
principal source of Federal power over elections, the 15th amendment. 

That amendment provides that “The right of citizens of the United States to 
vote shall not be denied or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude.” The amendment also 
grants Congress power to enforce it by “appropriate legislation.” 

The question of what legislation is “appropriate” to prevent the discrimination 
barred by the amendment seems peculiarly a question for the Congress. What 
was said of the 14th amendment seems true also of the 15th: “The amendment 
nullifies sophisticated as well as simple-minded modes of discrimination. It hits 
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onerous procedural requirements which effectively handicap exercise of the fran- 
chise by the colored race although the abstract right to vote may remain un- 
restricted as to race.” Lane v. Wilson, 307 U.S. 268, 275 (1939). It seems plain 
that Congress has the power to prescribe an alternative procedural system where 
that afforded by the State works, in practice, a discrimination on grounds for- 
bidden by the 15th amendment. 

It has been said of the 15th amendment: “There are certain very obvious limi- 
tations upon the power of Congress to legislate for the enforcement of this arti- 
cle: First, legislation authorized by the amendment must be addressed to State 
action in some form, or through some agency ; second, it must be limited to deal- 
ing with discrimination on account of race, color or condition.” Karem v. United 
States, 121 Fed. 250, 255 (6th Cir. 1903). 

As the first of the limitations stated in the quoted text suggests, legislation 
under the 15th amendment cannot reach merely individual action. It was so 
held in James v. Bowman, 190 U.S. 127 (1903), where an attempt was made to 
punish private individuals for having bribed Negro voters in an effort to dis- 
suade theme from voting. But the present proposed statute does not reach 
private individuals; it would be operative only where State officers, the regis- 
trars, have discriminated in the exercise of those powers which the State has 
conferred upon them. This is enough to bring it within the 15th amendment: 
“Although it has reference to State, and not individual, action, it has a wider 
scope than the mere nullification or inhibition of State legislative action, and 
avoids and inhibits not only State legislation, but all State action of every kind, 
and by every one assuming to exercise the power of the State, whether the 
State’s authority be exceeded or not.” Karem v. United States, 121 Fed. 250, 
256 (6th Cir. 1903). It makes no difference that the State has not authorized 
its registrar to discriminate, and may even have prohibited him from so doing. 
The theory of “State action” adopted in 14th amendment cases is applicable 
also under the 15th. ‘“* * * [T]he theory of the amendment is that where an 
officer or other representative of a State in the exercise of the authority with 
which he is clothed misuses the power possessed to do a wrong forbidden by the 
amendment, inquiry concerning whether the State has authorized the wrong 
is irrelevant and the Federal judicial power is competent to afford redress for 
the wrong by dealing with the officer and the result of his exertion of power.” 
Home Telephone & Telegraph Co. v. City of Los Angeles, 227 U.S. 278, 287 (1913). 

The second limitation on legislation under the 15th amendment is that it 
must be limited to dealing with discrimination on account of race, color or 
previous condition of servitude. The Court emphasized this in United States 
v. Reese, 92 U.S. 214 (1875), where it held unconstitutional a statute regulat- 
ing elections which was not limited in terms of race, color or previous condition 
of servitude, even though by fair construction of the whole legislation such a 
limitation might have been read into it. 

It is this limitation which causes my only doubt about the validity of S. 2783. 
That bill would be effective where there is discrimination because of “race, 
religion, color or national origin.” It is clear that the 15th amendment does 
not give Congress power to prevent discrimination on account of religion or 
national origin. In my judgment Congress probably has such power in any 
event, under the “privileges and immunities” and “equal protection” provisions 
of the 14th amendment. It is worth noting that the right to vote for national 
officers has been said by the Court to be one of those “privileges and immuni- 
ties” which is protected by the 14th amendment. Twining v. New Jersey, 211 
U.S. 78, 97 (1908). Nevertheless there is very little precedent to indicate the 
extent of congressional power under the 14th amendment over elections, and 
the constitutionality of this measure would be much clearer if it were limited 
to discrimination on account of race or color. 

Once it is accepted that Congress has power under the 14th and 15th amend- 
ments to provide for Federal registrars, there is no problem because the bill 
would cover elections for the Presidency. The 15th amendment reaches all 
elections, State and Federal, and the 14th amendment must have equally broad 
coverage. It is immaterial that the States are not required to hold elections 
for presidential electors. It is for the State to choose its own method of selec- 
tion for these officials, but once it has done so and has determined to have an 
election, that election cannot be conducted in a discriminatory manner. Com- 
pare Grifin v. Ilinois, 351 U.S. 12 (1956). 

I am told that some question has been raised as to whether the bill denies 
the State registrars a right to be confronted with those complaining against 
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them, said to be required by Greene v. McElroy, 360 U.S. 474 (1959). To this 
there are a number of answers: the bill on its face does not bar such confronta- 
tion; the registrar would not be deprived of his job, as was the person involved 
in the Greene case; the case does not rest on constitutional grounds but rather 
on statutory interpretation. Perhaps he decisive answer, for present purposes, 
is that if the situation be thought analagous to Greene, there is ample room for 
the Court to read into the bill a requirement of confrontation, precisely as the 
Court did in the Greene case. 

It is suggested that this bill “would place in the hands of the Federal Govern- 
ment a vital part of the election process so jealously guarded and carefully 
reserved to the States by the Founding Fathers.” Report of the United States 
Commission on Civil Rights 142 (1959) (dissent by Commissioner Battle). Per- 
haps the answer to this may be found, by analogy, in what the Court has said in 
the past about the power of Congress over congressional elections: “Will it be 
denied that it is in the power of that body to provide laws for the proper conduct 
of those elections? ‘To provide, if necessary, the officers who shall conduct them 
and make return of the result? * * * These questions answer themselves ; and it 
is only because the Congress of the United States, through long habit and 
long years of forbearance, has, in deference and respect to the States, refrained 
from the exercise of these powers, that they are now doubted.” Ez parte Yar- 
brough, 110 U.S. 651, 661 (1884). 

Respectfully yours, 
CHARLES ALAN WRIGHT, 
Professor of Law, University of Texas, Visiting Professor of Law, Univer- 
sity of Pennsylvania, 


YALE UNIVERSITY LAW ScHOOL, 


New Haven, Conn., January 25, 1960. 
Hon. Jacos K. JAvirs, 


Senate Office Building, 
Washington, D.C. 


Dear SENATOR JAvits: I have read with great interest S. 2783, the bill which 
you introduced to “protect the right to vote in Federal elections against denial on 
account of race, religion, color, or national origin, by providing for the appoint- 
ment of Federal registrars by the President.” 

I have no doubt whatsoever that S, 2783 is constitutional : 

1. To the extent that S. 2783 is designed to remedy abridgments of the fran- 
chise resulting from the acts or omissions of State officials, the bill is plainly 
within Congress’ express power to enforce the 14th and 15th amendments. 
8. 2783 is directed to abridgments of the franchise based on “race, religion, color, 
or national origin.” I think no argument is needed to support the proposition 
that an abridgment of the franchise based on any of these enumerated factors 
contravenes the equal-protection clause of section 1 of the 14th amendment. In 
addition, abridgments based on “race” or “color” conflict with the explicit man- 
date of section 1 of the 15th amendment. Section 5 of the 14th amendment and 
section 2 of the 15th amendment authorize Congress “‘to enforce” these respective 
constitutional commands “by appropriate legislation.” What constitutes an 
“appropriate” enforcement device is almost entirely a matter for Congress, in its 
wisdom, to determine, for the reasons classically explicated by Chief Justice Mar- 
shall in his construction of the “necessary and proper” clause in McCulloch v. 
Maryland (4 Wheat. 316). Possibly any of a number of devices for protecting 
the integrity of Federal elections might prove effective, but there can be no seri- 
ous question that the device embodied in your bill is an “appropriate” one in the 
constitutional sense, 

2. To the extent that S. 2783 would afford protection against abridgment of 
the franchise accomplished by private persons, it may be urged that the 14th and 
15th amendments would not support the legislation. The two amendments are, 
of course, directed against State action, and it has been widely thought, in conse 
quence, that congressional enforcement of the amendments cannot provide pro- 
tection against those private acts which would frustrate the possibility of enjoy- 
ment at the hands of State officers of the fair treatment contemplated by the 
amendments. I am not persuaded that the congressional power is thus limited. 
For present purposes, however, there is no need to resolve this vital controversy. 
Those portions of 8, 2783 which may be understood as protecting the right to vote 
in Federal elections against private interference based on “race, religion, color, 
or national origin” have an adequate independent constitutional foundation. 
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3. This adequate independent constitutional foundation is to be found in arti- 
cle I of the Constitution, sections 2 and 4, dealing with the election of Repre 
sentatives and Senators; article II and the 12th amendment, dealing with the 
selection of electors for President and Vice President; and the “necessary and 
proper” clause of article I, section 8, paragraph 18. The revisory power con- 
ferred on Congress with respect to “the times, places, and manner of holding elec- 
tions for Senators and Representatives” must put beyond controversy the 
validity of any congressional device to protect the integrity of congressional 
elections. “And since the constitutional command is without restriction or limi- 
tation, the right, unlike those guaranteed by the 14th and 15th amendments, is 
secured against the action of individuals as well as of States” (U.S. v. Classic, 
313 U.S. 291, 315). 

4. I take it, however, that the absence of language comparable to that in 
article I, section 4, may be thought to cast doubt on the power of Congress 
to adopt comparable protective legislation with respect to presidential elections, 
Conceivably, indeed, support for such doubts is strengthened by Walker v. U.S. 
(93 F. 2d 383), where the Court sustained the validity of one count of indict- 
ments charging that election officials had conspired to miscount votes cast in 
a congressional election, but refused to sustain another count of certain of 
the indictments alleging a comparable conspiracy with respect to votes cast 
for presidential electors. However, the decision in the Walker case turned 
on the Court’s construction of the particular Federal conspiracy statute before 
it; the Court was explicit that “The question is not one of the power of Con- 
gress to safeguard the elections of presidential electors * * *” (938 F. 2d a 
888). The question of power is in my judgment fully answered by reference 
to Congress authority under the “necessary and proper” clause to do whatever 
is needful to see to it that the electoral system contemplated by article II and 
the 12th amendment works as intended. Indeed the Supreme Court has had 
occasion to make plain in a unanimous judgment that the congressional powers 
to protect the integrity of presidential and congressional elections are fully 
comparable. The powers arise, says the Court in Ex Parte Yarbrough (110 U.S. 
651, 662) “* * * from the necessity of the Government itself, that its service 
shall be free from the adverse influence of force and fraud practiced on its 
agents, and that the votes by which its Members of Congress and its President 
are elected shall be the free votes of the electors, and the officers thus chosen 
the free and uncorrupted choice of those who have the right to take part in 
that choice.” 

At the close of this landmark opinion, the Court made plain the fundamental 
importance of this protective power: 

“It is as essential to the successful working of this Government that the 
great organisms of its exvecutive and legislative branches should be the free 
choice of the people, as that the original form of it should be so. In absolute 
governments, where the monarch is the source of all power, it is still held to 
be important that the exercise of that power shall be free from the influence 
of extraneous violence and internal corruption. 

“In a Republican Government, like ours, where political power is reposed 
in representatives of the entire body of the people, chosen at short intervals 
by popular elections, the temptations to control these elections by violence and 
by corruption is a constant source of danger. 

“Such has been the history of all republics and, though ours has been com- 
paratively free from both these evils in the past, no lover of his country can 
shut his eyes to the fear of future danger from both sources. 

“If the recurrence of such acts as these prisoners stand convicted of are too 
common in one quarter of the country, and give omen of danger from lawless 
violence, the free use of money in elections, arising from the vast growth of 
recent wealth in other quarters, presents equal cause for anxiety. 

“If the Government of the United States has within its constitutional domain 
no authority to provide against these evils, if the very sources of power may be 
poisoned by corruption or controlled by violence and outrage, without legal 
restraint, then, indeed, is the country in danger and its best powers, its highest 
purposes, the hopes which it inspires and the love which enshrines it, are at 
the mercy of the combinations of those who respect no right but brute force, 
on the one hand, and unprincipled corruptionists on the other” (110 U.S. 666-667, 
emphasis added). 

Sincerely, 


Louis H. Poriak. 
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YALE UNIversiItry LAw ScHOOL, 
New Haven, Conn., February 4, 1960. 
Hon. THomMaAs C. HENNINGS, Jr., 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR HENNINGS: Because of your interest in legislation to protect 
the right of every American to vote, I am taking the liberty of enclosing here- 
with a memorandum prepared by Prof. Charles L. Black, Jr., Prof. Thomas I. 
Emerson, and myself, which we are sending to several Members of the Senate 
and the House who have manifested concern with these problems. 

The memorandum appraises the Civil Rights Commission’s voting registrar 
proposal, and the Attorney General’s voting referee proposal—which we regard 
as less sound—and the memorandum suggests certain modifications of the voting 
registrar plan which are, we believe, essential if the Commission’s proposal is to 
be made genuinely effective. 

Sincerely yours, 


Louis H. PoLLaK. 


LEGISLATION TO PROVIDE FOR FEDERAL VOTING REGISTRARS 


The constitutional basis for the appointment of Federal registrars to register 
voters who are being denied the right to register or vote in Federal elections on 
account of race, religion, color, or national origin is not open to serious question. 
This memorandum is not concerned with such constitutional issues. Rather it 
is directed at certain administrative problems which would arise in connection 
with the operation of such legislation. These problems must, of course, be con- 
sidered in the light of past and recent experience with efforts to avoid and 


thwart Federal legislative and judicial action designed to eliminate discrimina- 
tion. 


I. WHETHER THE ADMINISTRATION OF A SYSTEM OF FEDERAL REGISTRARS SHOULD 
BE THE FUNCTION OF THE EXECUTIVE OR OF THE JUDICIARY 


The first basic issue is whether the administration of a system of Federal 
registrars should be a function of the executive or of the judiciary. The Javits 
bill (S. 2783) vests this function in the executive; the Attorney General’s bill 
in the judiciary. In our view the Javits bill is sound on this issue, and the 
Attorney General’s bill is not. Although the appointment of a master or “voting 
referee” in a judicial proceeding is entirely proper where the problem is to deal 
with occasional cases of discrimination, that is not the situation with which 
we are confronted. The problem here is to investigate widespread discrimina- 
tion, extending on a mass scale throughout 10 or more States; to remedy such 
discrimination; and then to supervise the new situation for a sustained period 
of time. The job can be done effectively only through the executive branch of 
government. 

No one would contend that the original function of registering voters should 
be assigned to the judiciary. But the task which a substitute Federal system 
will be called upon to perform is of a comparable order of magnitude. As the 
report of the Civil Rights Commission pointed out, the total number of Negroes 
registered in the South was 1.2 million in 1956, out of nearly 5 million Negroes 
of voting age in that region in 1950. This constitutes about 25 percent, as com- 
pared with a 60-percent registration of southern whites of voting age. If the 
percentage of Negroes allowed to register were brought up to the white per- 
centage, this would mean a registration of 1.8 million additional persons. Even 
if the percentage of Negroes registering under a substitute Federal system were 
considerably less than this—say only a 10-percent increase in those of voting 
age—there would still be 500,000 to register. This is a substantial administra- 
tive task. It will require legal and administrative personnel, space and equip- 
ment, recordkeeping, supervision, and coordination. The judiciary is not 
prepared or equipped to perform a job of this sort. 

The fact is that the Attorney General’s bill is geared to provide Federal regis- 
tration only in a very small number of election districts. As pointed out below, 
the bill makes necessary a full-scale judicial proceeding, including proof of a 
“pattern” of discrimination, in each election district before the Federal system of 
registration becomes operative at all. Since the Civil Rights Act was passed in 
1957 the Department of Justice has brought only four such proceedings, and has 
so far been successful in one of these. If the Southern States respond by 
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increasing the number and decreasing the size of election districts, the effective 
ness of judicially appointed “voting referees” would be even less. It seems clear 
that under the Attorney General’s bill only a relatively insignificant number of 
Negroes would be registered. 

Moreover, even if the system of judicial registration were practical, it would 
be most unwise to burden the Federal judiciary with this task. The courts 
should not be drawn so extensively and so minutely into explosive political con- 
troversies of this nature. Among other reasons, they have enough to bear now 
in the enforcement of the segregation decisions. Responsibility for the strictly 
executive function of voter registration must be assumed by the Executive, with 
the courts performing their usual function of judicial review in those occasional 
cases where a doubtful issue of law emerges. 


II. CIRCUMSTANCES UNDER WHICH THE PRESIDENT IS AUTHORIZED TO APPOINT 
FEDERAL REGISTRARS 


The next, and equally important, question relates to the method employed in 
making the decision to appoint Federal registrars. If the legislation is to be 
effective it must provide a simple, rapid procedure which will not become en- 
tangled in the complex adjudication of individual cases or otherwise enmeshed 
in the intricacies of delays of administrative or judicial litigation. Generally 
speaking, this question should be dealt with in a manner appropriate to its real 
nature, that is, as a matter of legislative policy. Under the constitutional power 
to regulate the “times, places, and manner of holding elections” the decision 
whether to leave registration to State authorities or to appoint Federal registrars 
is an issue for legislative determination. Congress alone has the power to make 
that decision or to delegate it to the Executive under appropriate standards, 
The issue is legally and practically a legislative one—essentially a political one 
in the broad sense—and not a judicial or quasi-judicial one. 

The dangers in establishing a formal administrative or quasi-judicial pro- 
cedure for determining when to appoint Federal registrars are apparent from 
an analysis of S. 2788 (the Javits bill). Under the procedure there contem- 
plated it is first necessary that nine persons from an election district who allege 
they have been “denied” the right to register file sworn statements containing 
“a detailed account of the facts.” The Civil Rights Commission is then re- 
quired to “conduct an investigation” to determine “whether or not the allega- 
tions contained in such petitions are true.” On the basis of an investigation of 
those petitions (and only those), the Commission “determines” whether 
“citizens” (the number not specified) are being deprived of the right to register, 
and certifies “that fact” to the President. Only after this process has been 
completed is the President authorized to appoint a Federal registrar. 

The procedure required by S. 2783 raises a host of questions which could serve 
as the basis for protracted litigation in each case over the validity of the de 
cision to appoint the registrar. Questions could be raised, and fought before 
the Commission and through the courts, as to whether the petitioners had been 
“denied” the right to register; whether the petitions contained a “detailed” 
account of the facts; whether Commission subpenas employed in the “investi- 
gation” were valid; whether the determination of the Commission had been 
preceded by a proper notice and hearing; whether State officials or others had 
been granted the right of confrontation and cross-examination: whether the 
Commission’s attorneys had produced enough evidence to show that the “allega- 
tions” were “true”; whether State officials and other parties had the right to 
file briefs and make oral argument; whether the Commission had made suffi- 
ciently detailed findings of fact or proper conclusions of law: whether a court 
on judicial review could find “substantial evidence” to support the Commis- 
sion’s “determination”; and other matters of fact, procedure, and law. Even 
if the Commission were in the end held to have acted legally throughout, an 
enormous amount of time would have been consumed. 

The complexities just enumerated are multiplied in the Attorney General’s 
bill. Here the appointment of “voting referees” would hinge, not on the com- 
pletion of an administrative proceeding plus limited judicial review, but upon 
a more formalized and prolonged judicial proceeding. Further, it would not 
be sufficient under the Attorney General’s bill to prove merely individual eases 
of discrimination but, in addition, it would apparently be necessary to prove 
a “pattern or practice” of discrimination. Experience with the proof of sys 
tematic discrimination against Negroes serving on juries gives some indication 
of the intricate factual and legal issues involved. 
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Moreover, the procedure required by both §. 2783 and the Attorney General’s 
pill gives rise to other difficult questions, How can an “election district” be 
defined so as to prevent a State from creating innumerable small districts in 
which it might be hard to find nine petitioners, or which would require an in- 
numerable number of determinations for the Commission to make? How many 
“citizens” is it necessary to find were deprived of their right to register? Must 
the denial have been “solely” on the ground of race, so that any other added 
ground would not permit a Commission certification? Furthermore, even the 
Commission itself is only a temporary body whose continuance might not be 
yoted by Congress. 

Finally, all the foregoing difficulties might be multiplied if the States were 
to adopt annual or biennial registration laws, thus requiring the Commission’s 
or court’s determination to be made over again in each case for each election. 

What is needed, therefore, is a procedure for making the initial determination 
to appoint Federal registrars which does not depend on formal proof of the facts 
in individual cases and which can otherwise be insulated from legal issues that 
can be endlessly litigated before the Commission and the courts. We see no 
way of accomplishing this except by delegating to the President authority to 
appoint a registrar in any election district where he has reason to believe that 
citizens are being denied registration on account of race, religion, color, or 
national origin. Such a procedure would eliminate all quasi-judicial and judicial 
adjudication at this stage and also solve the drafting problems involved in-defin- 
ing an election district so as to prevent manipulation by the States, in determining 
the number of cases of denial necessary, in stating the precise nature of the 
denial required, and in establishing a special administrative body to make the 
determination. 

This method of appointing Federal registrars is wholly appropriate for the 
kind of decision that is involved. Like all determinations of legislative policy, 
the decision should turn upon general conditions existing in an area, not upon 
whether any particular individual has been denied his constitutional rights. Inso- 
far as the decision is considered an Executive one, it is strictly comparable to 
those situations where the Executive is entrusted with authority to institute 
proceedings or begin a prosecution, an action which is not required to be per- 
formed in accordance with any kind of quasi-judicial process. In terms of normal 
Government practice, therefore, the method proposed is commonly accepted and 
fully justified. 

Nor is the method subject to constitutional objection. The rule against exces- 
sive delegation of legislative power is met by the fact that the standard under 
which the President acts is clearly stated and is far more definite than numerous 
delegations which have been upheld by the Supreme Court. The requirements 
of procedural due process, to the extent they are applicable here at all, are satis- 
fied. Under the Constitution the States have authority, in the absence of Federal 
regulation, to determine the times, places, and manner of holding elections. But 
the Constitution gives the Federal Government power to supersede the State 
regulations at any time and to any extent that Congress deems desirable.* 
Certainly the States have no constitutional right to challenge the procedure by 
which Congress asserts its power. In any event, in this case, the greater power 
would include the lesser; if Congress can appoint Federal registrars for all 
Federal elections the States cannot object if Congress chooses to exercise that 
power only under specified circumstances as determined by its delegated repre- 
sentative, the President. It is equally clear that no voter is being deprived of 
due process by the procedure here suggested. The voter's constitutional right 
is the right to vote; he has not suffered any injury unless and until he is illegally 
deprived of that right, or possibly others are illegally granted that right. Surely 
he does not suffer any legal injury when a Federal registrar is appointed to whom 
certain applicants can resort in lieu of a State registrar if they so desire.” In 





1It is true that art. I, sec. 4, of the Constitution, giving Congress power to regulate the 
“times, places, and manner of holding elections,’ expressly refers only to elections of 
Senators and Representatives. But it seems clear that a similar power resides in Congress 
to presess the integrity of all Federal elections (Zz parte Yarbrough, 110 U.S. 651) ; and 
to insure equal protection and the absence of racial discrimination, against State action, 
in all elections (14th and 15th amentimental, 

2It is possible, though not certain, that the validity of the President’s appointment could 
be raised as a defense to a criminal proceeding against a State official for refusing to allow 
a federally registered voter to vote. But the raising of the point at this stage would not 
delay the appointment of the Federal registrar, would put the risk of being correct on the 
defendant, and would subject the defendant to the burden of proof necessary to overcome 
the usual presumption of administrative regularity. 
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any event, as noted above, the procedure involved is a reasonable and customary 
method for making decisions of this kind. 

It may be added that a similar procedure for withdrawing the Federal 
registrar, that is, on the President’s statement that he has reason to believe 
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discrimination is no longer taking place, is equally reasonable and valid. Such S. 278 
a procedure for terminating Federal action is contained in the present Javits— sons ‘“‘w 
bill. such di 
One other factor in the Presidential decision to appoint a Federal registrar} may ap 
requires consideration. It may be that the President, as a matter of policy, — And it : 
would not want to designate a Federal registrar unless there is some indication f ajlegati 
that a reasonable number of potential Negro voters in any area wished to avail protecti 
themselves of the Federal machinery for registration. It might be advisable §— nationa 
therefore, to provide in the legislation, as a prerequisite to Presidential action, against. 
that at least 50 persons in any county or parish petition the Civil Rights Commis- After 
sion (or if that body ceases to exist, the Civil Rights Division of the Department f native | 
of Justice) requesting the appointment of Federal registrars. Such petition} gtitutio 
need not allege discrimination, or be signed by persons discriminated against, protecti 
but could be filed by any residents of the county or parish believing themselves | ment o' 
qualified to vote. Upon the filing of this petition the President would be em- 
powered to appoint a Federal registrar for any election district in the county 
or parish if, as above stated, he had reason to believe that citizens are being 
denied registration on account of race, religion, or national origin. This pro- The 
vision would carry out the purpose of the Civil Rights Commission’s proposal J require 
that nine petitions be filed, without encumbering the procedure with the require | Commi 
ment of adjudicating the correctness of individual claims of discrimination. admini 
And it would be fully in accord with the traditional right of citizens, as | for the 
guaranteed by the Constitution, to petition the Government for redress of it is no 
grievances. power 
In determining whether to appoint a Federal registrar the President would, appoin 
of course, avail himself of the information and facilities of the Civil Rights sion (2 
Commission and the Department of Justice and would, in practice, undoubtedly Justice 
act upon their recommendation. But, as stated, no formal recommendation or and av 
adjudication of individual cases would be required. ae 
na 
III. UPON THE APPOINTMENT OF A FEDERAL REGISTRAR, WHAT PERSONS MAY APPLY vision 
FOR REGISTRATION 
Once a Federal registrar has been appointed, the category of persons who 
should be entitled to register with him must necessarily be described in reason- Ano 
ably broad terms. It would scarcely be suggested, for instance, that only those of reg’ 
persons should be allowed Federal registration who have proved in an adminis- a Fed 
trative or judicial proceeding that they have been personally denied State counte 
registration on account of race, religion, color, or national origin. In practical The 
terms, the significant issue here is whether Federal registration should be must 
limited to those who have actually applied to the State authorities for registra- of the 
tion, or possibly exhausted State procedures, or whether it should be extended least 
to all persons within the class that has been discriminated against. ficult; 
The former requirement would plainly be too narrow. This is true because to pre 
many of the devices used to discourage Negro registration in the South have penal 
been designed to prevent the Negro from even attempting to register. Such prose 
devices range from physical intimidation and threat of economic reprisal, to by th 
long delays in registration procedure, inconvenient hours, short periods, placing assur 
registration offices in the homes of white people, resignation of registration hood 
boards, and many other similar methods. These devices have been successful by a 
in forestalling large numbers of Negroes from trying to register. Indeed, there an in 
can be-little doubt that the number of Negroes who have never made the attempt, south 
but who would do so if there was any chance of success, is many times greater the 1 
than the number who have actually gone to the State registration offices and awar 
tried to register. Although more would undoubtedly make the attempt if it Cri 
were made a condition of Federal registration, some would not and in any event (1) 
there is no sound reason for requiring them to undergo the loss of time, expense, to a. 
risk, and affront to dignity involved. Moreover, proof of this fact would add 
another complexity to the procedure. (2 
It may be argued that requiring Negroes to first present themselves to the lence 
State officials would put pressure on those officials to reform their procedures, to pe 
thus allowing the Federal registrars to be withdrawn sooner. But this would the r 


seem to be a matter entirely within the control of the State officials. When they 
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are ready to treat all equally, it should not be difficult for them to make that 
fact known. In any event such advantage as might be gained from requiring 
an attempt at State registration as a preliminary to Federal registration is 
decisively outweighed by the disadvantages. 

S. 2783 is somewhat ambiguous on this vital point. It provides that all per- 
sons “‘who allege that they are being denied the right to register to vote in 
such district solely because of their race, religion, color, or national origin” 
may apply for Federal registration. The point should be made entirely clear. 
And it should allow no opportunity for reprisals on the basis of claimed false 
allegations. We suggest, therefore, that the legislation extend the Federal 
protection to all who are members of the category—of race, religion, color, or 
national origin—that the President has reason to believe are being discriminated 
against, as stated in his decision to appoint Federal registrars. 

After all, what is being sought by this legislation is merely to create an alter- 
native means of allowing a member of a discriminated group to enjoy his con- 
stitutional rights. There is no need to confine those eligible to receive this 
protection by narrow limits which would make difficult or impossible the attain- 
ment of that objective. 


IV. ADMINISTRATION OF A SYSTEM OF FEDERAL REGISTRARS 


The administration of a system of Federal registrars, as already observed, 
requires some attention. It would be possible to establish the Civil Rights 
Commission as a permanent or semipermanent agency to assist the President in 
administration. If this is done the legislation would have to make provision 
for the creation, composition, authority, and powers of such a body. However, 
it is not essential that such an agency be established. The President would have 
power to delegate by Executive order most of his functions, except the actual 
appointment or withdrawal of Federal registrars, to the Civil Rights Commis- 
sion (as long as it existed) or to the Civil Rights Division of the Department of 
Justice. This second course of action has the advantage of greater flexibility 
and avoids creation of a new agency. It might be the more advisable one unless 
the Commission is retained for other reasons. 

Under either alternative, however, the legislation should make express pro- 
vision for adequate staffing and appropriations. 


V. ENFORCEMENT OF THE RIGHT TO VOTE 


Another key problem is to make as sure as can be that the Federal system 
of registration is not interfered with, and especially that a person registered by 
a Federal registrar is actually allowed to vote and to have his vote honestly 
counted. 

The principal sanction to accomplish this, under the scheme here envisaged, 
must be the criminal prosecution. Although the Attorney General is skeptical 
of the effectiveness of criminal prosecutions, there is reason to believe that, at 
least in many areas, they would be a potent factor. In the first place, the dif- 
ficulty of obtaining an indictment or conviction by southern juries is less likely 
to prevail in voting cases than in some other types of cases. Secondly, if the 
penalty is made a misdemeanor (a year or less in prison) the initiation of a 
prosecution does not require an indictment by a grand jury but may be brought 
by the U.S. attorney through the filing of an information. Thus, a trial can be 
assured, and where the evidence is open to public scrutiny there is less likeli- 
hood of a failure of justice than where the evidence is considered in secret 
by a grand jury. Moreover, the very fact of bringing a violator to trial has 
an important impact even where there is an unjustified acquittal. Finally, if 
southern juries persist in refusing to convict, and thus thwart the objectives of 
the legislation, the obvious and inevitable remedy (of which the South is well 
aware) is further legislation authorizing full Federal control of elections. 

Criminal provisions in the legislation should cover the following points: 

(1) The sentence provided should be up to 6 months in prison (possibly up 
to a year) or a fine up to $1,000, or both. The provision in 8S. 2783 for a fine of 
$300 seems too small to be adequate. 

(2) The penalty should apply to any person who willfully interferes by vio- 
lence, intimidation, economic reprisal, or threats thereof, with persons seeking 
to petition for appointment of a Federal registrar or seeking to register with 
the registrar once he is appointed; or who by similar means otherwise inter- 
feres with the Federal registration process; or who attempts in any way to deny 
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to an individual registered under the act the right to vote or to have his vote equitable 
counted for any candidate for Federal office. S. 2783, which limits the criminal ess or Se 
penalty to the last clause, and applies only to State election officials, seems registere 
too narrow in this respect. (7) A 
(3) A saying clause should be included which makes clear that the enforce ment pr 
ment provisions are not intended to repeal or amend any other provision of law existenc 
already in existence. This is necessary to keep available the provisions of see (8) 17 
tions 241 and 242 of title 18 of the United States Code, and possibly other apf State, e 
plicable criminal provisions, as well as all existing civil remedies. 
An important adjunct to the criminal sanctions may be civil proceedings for 
damages, injunction, and other equitable remedies. Injunction proceedings, for Re S. 2 
instance, may be of great significance in many situations, as where a bona fide eee 
issue of law is involved or criminal proceedings seem not feasible. Although— Hon. J: 
existing civil provisions may be adequate, provided they are kept in force by— Senate 
the saving clause, it would seem advisable to include in the legislation express DEAR 
provision for the Attorney General or private persons to secure civil relief, the As: 
through damages, injunction, or other equitable remedy, against interference of S. 2 
with the Federal registration process or denial of the right to vote or to have— Federa 
the vote counted of any person registered by the Federal registrars. Hennir 
In addition, the provisions in the Attorney General’s bill for the issuance of In a 
certificates to those found qualified by the Federal registrar, and for Federal this re 
watchers at the polls, are desirable and should be included. and in 
in thei 
VI. APPLICATION TO STATE ELECTIONS gressit 
There would appear to be no basic constitutional objection to the application 
of the system of Federal registration to State elections. The Attorney General’s T) 
bill so provides. It is not clear, however, that such an extension of the legisla- 
tion is necessary, at least at this time. The possibility of Jim Crow elections, 
with State officials being elected at different times or places, as envisaged by the 
Attorney General, may never in fact occur. Moreover, the simplified procedure Re S. 
for the designation of Federal registrars and the broad opportunity for applying Hon. ' 
for Federal registration, as here proposed, may encounter more opposition were Come 
the system extended to State elections. Under the circumstances it may be U.S. s 
advisable to confine the legislation, for the present at least, to Federal elections, sa 
VII. SUMMARY on Fe 
of th 
In summary, legislation to establish an effective system of Federal registrars appoi 
should include the following provisions : tect 1 
(1) The power to appoint Federal registrars should be assigned to the execu- Fede! 
tive, not to the judicial, branch of the Federal Government. basis 
(2) The President should be empowered to appoint a Federal registrar in any tion 
election district where he has reason to believe that citizens are being denied count 
registration on account of race, religion, color, or national origin. It might be natio 
advisable to require as a condition of Presidential action that a petition be filed Wwe 
by at least 50 persons residing in any county or parish, who believe they are right 
qualified to vote, requesting the appointment of Federal registrars in such county votir 
or parish. the | 
(3) Once a Federal registrar has been appointed for any election district, cizec 
all persons in that district who are members of the eategory—of race, religion, “Ss 
color, or national origin—that the President has reason to believe are being trar 
discriminated against, as stated in his designation, should be eligible to apply cast 
to the Federal registrar for registration. tion 
(4) Provision should be made for adequate staffing and appropriations. If offic 
the Civil Rights Commission is continued for other reasons, it can be given imp’ 
authority to assist the President in the administration of the Federal registrar y 
system. wit! 
(5) Criminal provisions should be included, making it a misdemeanor will- loca 
fully to interfere by violence, intimidation, economic reprisal, or threats thereof, elec 
with persons seeking to petition for appointment of a Federal registrar or seek- I 
ing to register with the Federal registrar or by similar means to otherwise bill 
interfere with the Federal registration process or to deny an individual regis- legi 
tered under the act the right to vote or to have his vote counted for any candi- Fe¢ 
date for Federal office. of t 
(6) Civil provisions should be included permitting the Attorney General or ela 





private persons to secure civil relief, through damages, injunction, or other 
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equitable remedy, against persons interfering with the Federal registration proc- 
ess or Seeking to deny the right to vote or have the vote counted of any person 
registered by the Federal registrar. 

(7) A saving clause should be included making clear that the above enforce- 
ment provisions do not repeal or amend any other provision of law already in 
existence. 


(8) The legislation, at least at this time, should apply only to Federal, not 
State, elections. 


New York, N.Y., January 26, 1960. 
Re S. 2783. 

Hon. Jacos K. Javits, 

Senate Office Building, Washington, D.C. 


DeaR SENATOR JAviTs: In response to your inquiry regarding the position of 
the Association of the Bar of the City of New York as to the constitutionality 
of S. 2783, I am enclosing a report of the subcommittees of the committee on 
Federal legislation and the committee on bill of rights, addressed to Senator 
Hennings, chairman of the Committee on Rules and Regulations. 

In accordance with your suggestion, we will be pleased to have you transmit 
this report to Senator Hennings, if possible, for consideration by his committee 
and inclusion in their report; and in the event it is too late to have it included 
in their report, we will appreciate it if you would insert this report into the Con- 
gressional Record. 

Sincerely yours, 
Davip M. LEvITAN, 
The Joint Subcommittees, Committee on Federal Legislation, Committee 
on Bill of Rights, Association of the Bar of the City of New York. 


JANUARY 26, 1960. 
Re 8S. 2783. 

Hon. THOMAS C, HENNINGS, Jr., 
Committee on Rules and Administration, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR HENNINGS: The undersigned subcommittees of the committee 
on Federal legislation and of the committee on bill of rights of the Association 
of the Bar of the City of New York have reviewed S. 2783, providing for the 
appointment of temporary Federal registrars by the President in order to pro- 
tect the right of voters qualified under State law to vote in elections wherein 
Federal officers are to be elected. Such appointments would be made upon the 
basis of a certificate of the Civil Rights Commission that citizens of a registra- 
tion district are being deprived of the right to register, vote, or have their vote 
eounted in Federal elections, solely because of their race, religion, color, or 
national origin. 

We have been advised that S. 2783 is intended by its sponsors to protect the 
right of citizens to vote for Federal officers and is not intended to deal with 
voting for State and local officials. We, therefore, recommend that section 6 of 
the bill be amended to read as follows (the suggested change being the itali- 
cized) : 

“Sec. 6. Any individual who is registered under this Act by a Federal regis- 
trar to vote in Federal elections as defined in Sec. 2(A) shall have the right to 
cast his vote and to have such vote counted in any Federal election for the elec- 
tion of any of the Federal officers enumerated in Section 2(a) ; and any election 
official who willfully denies him such right shall be fined not more than $300 and 
imprisoned for not longer than six months, or both.” 

The added language would make clear the intent of the sponsors not to bring 
within the purview of the statute protection of the right to vote for State and 
— officials where such officials are being elected as part of a “Federal 
election.” 

It is the judgment of the undersigned that, so amended, the provisions of the 
bill would be constitutional. We believe that the power of Congress to pass this 
legislation so as to protect the right of citizens to vote for the election of the 
Federal officers enumerated in section 2(a) is amply supported by the decisions 
of the Supreme Court interpreting article I, section 4, the “necessary and proper” 
clause, and fhe 15th and 14th amendments to the Constitution. The decisions of 
the Supreme Court leave no room for doubt as to the pervasive power of Con- 
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gress to regulate and protéct the electoral process for the election of Members of 
Congress. Ez parte Siebold, 100 U.S. 371 (1880), Ex parte Yarbrough, 110 U.S, 
651 (1884), U.S. v. Classic, 313 U.S. 299 (1941), and Smith v. Allwright, 321 U.S, 
649 (1944). We believe that Congress has like power of supervision over the 
election of presidential electors. Burroughs v. U.S., 290 U.S. 534 (1984) and Hg 
parte Yarbrough, supra. 
Respectfully yours, 
Davip M. LEVITAN, 
Committee on Federal Legislation : 
RicHarp W. HoeveE, Jr., Chairman. 
Epwin L. GASPERINI, 
WILLIAM J. SCHRENK, Jr., 
Members of Subcommittee. 
Committee on Bill of Rights: 
KENNETH A. GREENAWALT, Chairman, 
Davin M. LEVITAN, 
EASTMAN BIRKETT, 
Members of Subcommittee. 


New YorRK UNIVERSITY, ScHOOL or Law, 
New York, N.Y., February 1, 1960. 

Senator Jacos K. Javits, 

U.S. Senate, 

Washington, D.C. 

U.S. Senate, Washington, D.C. 


DearR SENATOR Javits: You have asked our opinion of the validity of several 
constitutional objections to the bills providing for appointment of Federal 
registrars to protect the right to vote. We have informally advised you that 
we believe these objections, particularly as they relate to S. 2783 (the Javits 
bill), are not well taken. We would like to summarize briefly for the record our 
conclusion that Congress may constitutionally provide for the appointment of 
temporary Federal voting registrars to protect the right to vote in Federal 
elections regardless of race, creed or color in the manner proposed in S. 2783. 

The general power of Congress to regulate Federal elections under article I, 
sections 2 and 4, is clear. In addition, the power to prevent denial of the right 
to vote on the ground of race or color is so directly reinforced by provisions of 
the 14th and 15th amendments that there can be no question that Congress may 
enact whatever legislation is appropriate and necessary and proper for this 
purpose. 

We would like to deal in some detail with two more specific objections to the 
legislation: (1) that the illegal acts of State election officials are not ‘‘State 
action” within the meaning of the 14th and 15th amendments and (2) that the 
investigation by the Commission on Civil Rights, provided for by section 4 of the 
act, denies due process to State election officials in failing to provide a fair 
hearing, including a right to confrontation of the witnesses against them. 

Ever since the civil rights cases of 1883, the 14th and 15th amendments have 
been interpreted as granting Congress power to regulate “‘State action” of a dis- 
eriminatory nature, but not individual action. It has been argued that if a 
State legislature formally forbids the State election officials to discriminate, 
any unlawful act of discrimination perpetuated by such an official is individual 
action, unauthorized by the State. This contention was first made, met and 
rejected by the Supreme Court in 1880 in the case of Ea parte Virginia. The 
argument reappeared in the Screws case in 1945, where it was again rejected 
by the Court. In that case a peace officer allegedly beat a prisoner to death, 
contrary to explicit State law. In holding he could be punished under Federal 
law for this act, the Court said: “Acts of officers who undertake to perform 
their official duties are included whether they hew to the line of their authority 
or overstep it.” 

Equally unsound is the objection that witnesses, principally State registrars, 
in investigative proceedings before the Commission on Civil Rights, might not 
be provided with notice of the charges filed against them and would be denied 
an opportunity to confront and cross-examine those individuals who had filed 
complaints against them. In the first place, it should be noted that there is no 
provision in 8. 2783 which would require that confrontation be denied at the 
investigation and hearing stage. While it is true that S. 2783 contemplates 
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that the nine complaints originally necessary to activate an investigation could 
be accepted without disclosure of their contents at that time to the persons 
complained against, we believe that when the Commission opens its investiga- 
tion, it should give notice to State registrars called as witnesses of the nature of 
the complaints on file. In proving a case of discriminatory denial of the right 
to vote, one or more of the complainants might well be called, thus affording 
confrontation. Even if the right of cross-examination were limited to mem- 
bers of the investigative body, no unfairness should result from such a pro- 
cedure. 

Second, it is significant that the above-outlined procedural safeguards, which 
we believe to be consistent with the letter and the spirit of these proposals, do 
not appear to be constitutionally required. Since the proceedings called for in 
§. 2783 are clearly investigative in nature, due process does not require con- 
frontation as such. It is only in adjudicatory proceedings which may result 
in a determination specifically adverse to a witness or defendant that there 
may be such a constitutional requirement. Even there the Supreme Court has 
never squarely held that confrontation is required in civil proceedings, and in 
particular as to administrative proceedings. Greene v. McElroy, decided in 
June of 1959, presented a different problem because the proceedings there were 
truly adjudicatory in nature. 

For these reasons we conclude that these provisions of the Federal registrar 
bill (S. 2783) are constitutional. 

Yours sincerely, 
Rosert B. McKay, 
Professor of Law. 
PavL OBERST, 
Professor of Law. 


The CHatrman. We are somewhat pressed for time. I would 


like to ask Senator Hart if the Senator will be good enough to come 
forward. 


We are glad to have here this morning the very able junior Senator 
from the State of Michigan, a member of the Committee on the 
Judiciary. 


I will now suggest that counsel submit a statement for the record 
by George M. Johnson, a member of the Commission on Civil Rights, 
which he has asked to be made a part of the record of these proceed- 
ings, without objection. 

Senator Jorpan. No objection. 

The CuatrMan. It will be so ordered. 

(The statement of Mr. Johnson is as follows :) 


STATEMENT OF GEORGE M. JOHNSON, MEMBER, COMMISSION ON CIVIL RIGHTS 


Mr. Chairman and members of the committee, it is a privilege to submit this 
statement in support of the appointment by the President of a temporary Federal 
registrar in cases of discriminatory denials of the right to vote. In my opinion 
that is the major recommendation of the Commission on Civil Rights. It is, 
I think, the chief fruit of our work. I do not suggest that our plan must be 
adopted. Perhaps, you will propose a better plan; but I do suggest that some 
plan must be adopted by this Congress—some further protection of the right to 
vote—if thousands of qualified American citizens are not to be denied the right 
to vote in the 1960 election. This, I respectfully submit, is the great civil- 
rights test facing this Congress. 

Congress gave to the Commission, as our first duty, the investigation of allega- 
tions that certain citizens are being denied the right to vote by reason of race. 
To the best of our ability, we investigated such allegations—through hearings 
and field investigations. The results of our efforts are included in our report, 
submitted to the President and to this Congress 4 months ago. We unanimously 
found that a considerable number of American citizens are in fact being denied 
their right to vote by reason of their race. We further found that: “Against 
the prejudice of registrars and jurors, the U.S. Government appears under pres- 
ent laws to be helpless to make good the guarantees of the U.S. Constitution.” 
To remedy this situation, five of the six Commissioners recommended a tempo- 
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rary Federal registrar plan. I am convinced of the practical necessity for some 
such remedial measure. In my considered judgment, there is a sound constitu 
tional basis for congressional control of Federal elections through the use of 
temporary Federal registrars. 

With reference to the necessity for some such remedial measure, we noted 
in our report that— 

“The history of voting in the United States shows, and the experience of this 
Commission has confirmed, that where there is will and opportunity to discrimi. 
nate against certain potential voters, ways to discriminate will be found. The 
burden of litigation involved in acting against each new evasion of the Consti- 
tution, county by county, and registrar by registrar, would be immense. Nor 
is any effective remedy available at present for a situation where the registrars 
simply resign.” 

In proposing an administrative, rather than a judicial, remedy, we stated 
that— 

“The delays inherent in litigation, and the real possibility that in the end 
litigation will prove fruitless because the registrars have resigned, make neces 
sary further remedial action by Congress if many qualified citizens are not to be 
denied their constitutional right to vote in the 1960 elections.” 

I do not say that the civil relief provisions of the Civil Rights Act of 1987 
are entirely inadequate. In the recent case arising in Washington Parish, La, 
these provisions have proved to be peculiarly adaptive for injunctive relief in 
a situation involving the mass purge of already registered Negro voters. How- 
ever, the Federal registrar plan does not address itself to flagrant abuses of the 
right of franchise which lend themselves to judicial remedy; but this plan is 
primarily concerned with the day-to-day discriminatory denials to Negroes of 
the opportunity to register. The Federal registrar recommendation should also 
remedy the situation arising when a board of registrars abritrarily resigns. 
Whether the Civil Rights Act of 1957 provided any relief in this situation is a 
problem presently before the Supreme Court. 

As to the constitutionality of the Federal registrar plan, Vice Chairman Storey 
has indicated to you that we believe there is no question that Congress has 
the constitutional power to enact such a plan into law. I can assure you that 
we, who are lawyers, did not make that judgment lightly and without our 
best professional consideration. Nor did our fellow Commissioners, who were 
not lawyers, rely on our judgments alone. In addition to a staff of some 20 
lawyers who participated in our studies, we consulted a number of constitutional 
law experts. We found no one who saw any constitutional objections to the 
plan, whatever objections as to policy or practical efficacy they may have voiced. 
A comprehensive treatment of this question is found in chapter VII of our 
report, “Federal Powers To Protect the Franchise,” and chapter VIII, “Enforce 
ment: The Civil Rights Division,’ and in the beginning of our “Findings 
and Recommendations” (pp. 107-135). Some of this material has been sum- 
marized and, together with the results of my own research, is incorporated 
in a statement on the constitutionality of the Federal registrar proposal which 
is attached hereto as a part of this statement. 










































STATEMENT ON THE CONSTITUTIONALITY OF FEDERAL REGISTRAR PROPOSAL 


The proposal for temporary Federal registrars finds two equally solid founda- 
tions in the commands of the United States Constitution. Not only is it 
explicitly authorized by the 15th amendment, which forbids the States to 
discriminate against voters on grounds of race and color and empowers 
Congress to enforce this prohibition, but it finds ample justification in the 
constitutional authority of Congress to regulate the conduct of Federal elections. 

The right of the people to vote for Senators and Congressmen springs directly 
from the Federal Constitution. Article I, section 2, of the Constitution, pro- 
vides, as to the House of Representatives : 

The House of Representatives shall be composed of Members chosen every 
second year by the People of the Several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous 
Branch of the State legislature. [Emphasis added.] 
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The clear language of this provision has been uniformly interpreted by the 
courts as creating a Federal constitutional right to vote for Representatives in 
Yongress.* 

mI to the election of Senators, the 17th amendment provides, in terms almost 
identical to those of article I, section 2, as follows: 

“The Senate of the United States shall be composed of two Senators from 
each State, elected by the people thereof, for six years; and each Senator shall 
have one vote. The electors in each State shall have the qualifications requisite 
for electors of the most numerous branch of the State legislatures.” [Hmphasis 
added. ] 

The courts have, moreover, put the same interpretation upon this provision: 
that it establishes a Federal constitutional right to vote for Senators.? 

A role in the elections for Senators and Representatives is, in the constitu- 
tional scheme, left to the States. For instance, the States are, by the two arti- 
cles cited, empowered to prescribe the qualifications of voters. Even the States’ 
qualifications for voters in congressional elections were, however, at an early 
date held to depend on the Federal Constitution on the ground that the Consti- 
tution authorized the States to prescribe such qualifications.’ The States’ power 
in this regard is, moreover, specifically limited by the Federal Constitution: the 
15th and 19th amendments prohibit the States from discriminating, as regards 
the qualification of voters, on the basis of race, color, previous condition of servi- 
tude, or sex. 

The States are also empowered by the Constitution to prescribe the “times, 
place and manner of holding elections for Senators and Representatives” ; and to 
a very large extent matters within this sphere have in fact been regulated by 
the several States. However, the provision of article I, section 4, from which 
the States draw this power, reads in full as follows: 

“The times, places and manner of holding Elections for Senators and Repre- 

sentatives, shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations except as to 
the Places of choosing Senators.” [Emphasis added.] 
It is thus evident that the States’ power of regulating time, place, and manner uf 
elections may, at any time and for any purpose, be taken up or overridden by 
Congress.* The fact that Congress has not seen fit to exercise its power in 
this regard to any great extent does not diminish in any way the scope of 
this power.’ 

Under these constitutional provisions, court decisions have established beyond 
dispute the following propositions : 


(a) Congress has broad power to regulate the manner in which congressional 
elections shall be conducted.°® 


(b) Congress can enact appropriate legislation to protect the right to vote 
in congressional elections against the interference by officers of the States.’ 





1 Be parte Yarbrough, 110 U.S. 651, 663-664, 4 S. Ct. 152, 158 (1884); United States 
v. Classic, 313 U.S. 299, 314-315, 61 S. Ct. 1031, 1037 (1941) ; Wiley v. Sinkler, 179 U.S. 
58, 21 S. Ct. 17 (1900); Swafford v. Templeton, 185 U.S. 487, 22 S. Ct. 783 (1902); 
United States v. Mosley, 238 U.S. 383, 35 S. Ct. 964 (1915). 

2 United States v. Aczel, 219 Fed. 917 (D.C. Cir. 1915) ; Chapman vy. King, 154 F. 2d 
460 (5th Cir. 1946), cert. denied, 327 U.S. 800 (1946). 

* Ex parte Yarbrough, supra, 110 U.S. at 663, 4 S. Ct: at 158. 

*The purpose of the Founding Fathers in inserting art. I, see. 4, was expressed as 
follows by James Madison : 

“It was found impossible to fix the time, place, and manner of election of Representatives 
in the Constitution. It was found necessary to leave the regulation of these, in the first 
place, to the State governments as being best acquainted with the situation of the people, 
subject to the control of the General Government, in order to enable it to produce uni- 
formity and prevent its own dissolution. * * * Were they exclusively under the control 
of the State governments, the General Government might anally be dissolved. But if they 
be regulated properly. by the State legislatures the congressional control will probably 
hever be exercised. he power appears to me satisfactory, and as volitelz to be abused 
as any part of the Constitution.” Record of he Federal Convention. arrand, vol. 3, 

311 ; ; 


Similarly, Hamilton wrote in the Federalist, Essay No. LIX: 

“They (the convention) have submitted the regulation of elections for the Federal 
Government, in the first instance, to the local administrations; which in ordinary cases, 
and when no improper views prevail, may be both more convenient and more satisfactory ; 
but they have reserved to the national authority a right to interpose, whenever extraor- 
dinary circumstances might render that interposition necessary to its safety.” 

5‘ Be parte Yarbrough, supra, 110 U.S. at 662, 4 S.Ct, at 157; see United States v. 
Goodwell, 243 U.S. 472 (1917). 

® Smiley _v. Holman, 285 U.S. 355, 52 8. Ct. 397 (1932). Ha parte Siebold, 100 U.S. 371, 
378, 25 L, Ba. 717, 718 (1879). 

TB# parte Siebdold, supra, 100 U.S. at 386; 25 L. Ed. at 722; Bax parte Clark, 100 U.S. 
.. “sist L. Ed. 415, 716-717 (1879) ; United. States y. Gale,.109 U.S. 65, 67, 8 S: Ct. 

» 2 (1883). 
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(c) Congress has such power to protect the right to vote against interference 
even by private persons.® 

(d) Congress may enact legislation to protect not only the congressional 
elections themselves, but any portion of the political process bearing on such 
elections, for instance, primary elections, whether conducted by the States or 
by private political parties.° 

Moreover, the Supreme Court has held that the power to regulate congressional 
elections does not depend exclusively on the language of the explicit constitu 
tional provisions cited. In Hae parte Yarbrough, in 1884, the Court held that 
such power is, as well, inherent in our form of government :” 

“That a government whose essential character is republican, whose executive 
head and legislative body are both elective, whose most numerous and powerful 
branch of the legislature is elected by the people directly, has now power by 
appropriate laws to secure this election from the influence of violence, of cor- 
ruption, and of fraud, is a proposition so startling as to arrest attention and 
demand the gravest consideration. If this government is anything more than 
a mere aggregation of delegated agents of other States and governments, each of 
which is superior to the general governments, it must have the power to protect 
the elections on which its existence depends, from violence and corruption. If 
it has not this power, it is left helpless before the two great natural and historical 
enemies of all republics, open violence and insidious corruption.” * 

The right to vote for presidential and vice presidential electors does not have 
the same explicit foundation in the Federal Constitution as does the right to par- 
ticipate in congressional elections. The Constitution, in fact, leaves to the sey- 
eral State legislatures the power to choose presidential and vice presidential elee- 
tors ;* and only by virtue of action by each State legislature has this right been 
passed on to the people. Yet, in Burroughs v. United States, in 1934, the Su- 
preme Court held: ™ 

“While presidential electors are not officers or agents of the Federal Govern- 
ment (In re Green, 134 U.S. 377, 379, 10 S. Ct. 586, 33 L. Ed. 951), they exercise 
Federal functions under, and discharge duties in virtue of authority conferred 
by, the Constitution of the United States. The President is vested with the ex- 
ecutive power of the Nation. The importance of his election and the vital char- 
acter of its relationship to and effect upon the welfare and safety of the whole 
people cannot be too strongly stated. To say that Congress is without power to 
pass appropriate legislation to safeguard such an election from the improper use 
of money to influence the result is to deny to the Nation in a vital particular the 
power of self-protection. Congress, undoubtedly, possesses that power, as it 
possesses every other power essential to preserve the departments and institu- 
tions of the General Government from impairment or destruction, whether 
threatened by force or by corruption. 

The Court in Burroughs then went on to state that its decision in the Yar- 
brough case, including the quotation given above, while actually made in a 
case involving congressional elections, was applicable to presidential elections as 
well. 

Thus, the manner in which presidential and vice presidential electors are 
chosen is affected by an overwhelming Federal interest. Not only is this elec- 
toral process, like the elections for Senators and Representatives, specifically 
limited by constitutional prohibitions against discrimination on the basis of race, 
color, previous condition of servitude, or sex,“ but it goes to the very roots of 
our form of government. Recognizing this and the intimate relation between 
congressional and presidential elections, Congress has repeatedly undertaken to 
regulate the conduct of both types of elections together. Among the Federal 
statutes of this sort explicitly governing the conduct of presidential and vice 
presidential elections are the following: 

(a) The Federal Corrupt Practices Act (2 U.S.C., secs. 241-256; see espe- 
cially sec. 241(c) ) ; 


® Ex parte Yarbrough, supra; United States v. Classic, supra. 
® United States v. Classic, oapte Smith v. Allwright, 321 U.S. 649, 64 S. Ct. 757 
(1944) ; Terry v. Adams, 345 U.S. 461, 468-469, 73 S. Ct. 809, 813 (1953). ; 
1° 110 U.S. 651, 655-656, 4 S. Ct. 152, 155. 
110.8. Constitution, art. II, sec. 1. 
122 290 U.S. 534, 545, 54 S. Ct. 287, 290 (1934). 
18 290 U.S. at 545-547, 54 S. Ct. at 290-291. The Court has stated in Yarbrough that— 
“It is as essential to the successful working of this Government that the great organisms 
of its executive and legislative branches should be the free choice of the people, as that 
the original forms of it should be so.” 110 U.S. at 666, 4 S. Ct. at 159. 
%4U.8. Constitution, amendments 15 and 19. 
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(bo) A provision prohibiting intimidation of voters (18 U.S.C., sec. 594) ; 

(c) A provision prohibiting interference in an election by administrative 
employees of the Federal, State, or territorial governments (18 U.S.C., sec. 
595) ; 

(d) A provision limiting political contributions and purchases by any per- 
son (18 U.S.C., sec. 608) ; 

(e) A provision prohibiting political contributions and expenditures by 
national banks, corporations, and labor organizations (18 U.S.C., sec. 610) - 

(f) A provision regulating the publication and distribution of political 
statements (18 U.S.C., sec. 612) ; 

(yg) A provision guaranteeing to members of the Armed Forces the “right 
to vote in presidential, vice presidential, and congressional elections, not- 
withstanding any provision of State law relating to registration of quali- 
fied voters” (50 U.S.C., sec. 301) (repealed in 1955) ; 

(hk) A coordinate provision prohibiting the imposition of poll taxes by the 
States as a prerequisite to the right of members of the Armed Forces to 
vote in presidential, vice presidential, and congressional elections (50 U.S.C., 
sec. 302) (repealed in 1955). 

With these similar statutes,” “Congress has long assumed to surround the en- 
tire Federal election process with such rules and regulations as it deemed neces- 
sary and advisable to preserve the basic elective system contemplated by the 
Constitution.” * 

These congressional enactments, insofar as they govern the conduct of 
the presidential elections, have seldom been challenged on constitutional 
grounds. In those few cases where such a challenge has been made, moreover, 
their constitutionality has been uniformly upheld.“ The decisions in these cases 
have not relied upon the 15th amendment, but upon a necessarily implied con- 
gressional power to regulate all Federal elections. Even without the amend- 
ment, therefore, there are solid constitutional grounds for the establishment of 
temporary Federal registrars. 

If any doubt should remain, however, it must be laid to rest by consideration 
of the command of the 15th amendment. 

“The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by an State on account of race, color, or pre- 
vious condition of servitude. 

“The Congress shall have power to enforce this article by appropriate legis- 
lation.” 

The import of these provisions is clear enough: that neither the Federal nor 
the State Governments can discriminate among voters on grounds of race or 
color. Moreover, Congress is specifically given the power to carry out this com- 
mand—a power which it undoubtedly already possesses in any event under the 
necessary and proper clause.” 


% The following statutes also regulate Federal elections, without making any distinction 
as between congressional and presidential elections : 18 U.S.C., sec. 592 (troops at pools) ; 
18 U.S.C., see. 593 (interference by Armed Forces); 18 U.S.C., sec. 597 (expenditures 
to influence voting) ; 18 U.S.C., sec. 599 (promise of appointment by candidate) ; 18 U.S.C., 
sec, 600 (promise of employment or other benefit for political activity) ; 18 U.S.C., sec. 601 
(deprivation of employment or other benefit for political activity) ; 18 U.S.C., sec. 602 
(solicitation of political contribution) ; 18 U.S.C., see. 603 Gye of solicitation) ; 18 
U.S.C., sec. 604 (solicitation from person on relief); 18 U.S.C., sec. 605 (disclosure of 
names of persons on relief); 18 U.S.C., sec. 606 (intimidation to secure political con- 
tribution) ; 18 U.S.C., sec. 607 (making political contribution); 18 U.S.C., sec. 609 
(maximum contribution and expenditures) ; 18 U.S.C., sec. 611 (contribution by firms or 
individuals contracting with the United States) ; 42 U.S.C., sec. 1972 (interference with 
freedom of elections). : 

% United States v. Painters Local Union, 79 F. Supp. 516, 521 (D. Conn. 1948), re- 
viewed on other grounds, 172 F. 2d 845 (2d Cir. 1949). 

1 United States v. Wurzbach, 280 U.S. 396, 50 S. Ct. 167 (1930) (forerunner of 18 
U.S.C., sec. 602); Burroughs v. United States, supra (2 U.S.C., secs. 241-244, 252): 
United States v. Foote, 42 F. Supp. 717 (D. Dela. 1942) ; cf. In re Cohen, 62 F. 2d 249 
(24 Cir. 1932) ; United States v. Bleaton, 77 F. Supp. 812 (D. Mo. 1948) (forerunner of 
18 U.S.C., sec. 597); United States v. Painters Local Union, supra (forerunner of 18 
U.S.C., sec. 610) ; United States v. Brewers’ Asa’n, 239 Fed. 163 (D. Pa. 1916) ; United 
States v. Curtis, 12 Fed. 824 (C.C.N.Y. 1882). 

In United States v. CIO, 77 F. Supp. 355 (D.C. 1948), a U.S. district court held that 
what is now 18 U.S.C., see. 610, was an unconstitutional peertngepant on free speech as 
applied to prohibit expenditures by labor organizations for po itical purposes. On ap- 
peal, however, the Supreme Court read the statute in such fashion as to avoid ruling on its 
constitutionality ; this ruling, of course, supersedes the decision of the district court. 
United States v. CIO, 335 U.S. 106, 68 S. Ct. 1349 (1948) ; cf. Walker v. United States, 
93 F. 24 383 (Sth Cir. 1937). 

18 United States Constitution, art. I, sec. 8, clause 18; see Zz parte Yarbrough, supra, 110 
U.S, at 658, 4S. Ct. at 155, 
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With regard to the legislation under consideration, it is clear that the purpose 
of the proposal is one authorized by the 15th amendment: that is, to guarantee 
the right of citizens to vote against abridgment by the States on account of race 
or color. It is equally clear that Congress has constitutional power to enact 
legislation for that purpose. The only question is whether this legislation would 
be “appropriate legislation” for the purpose within the meaning of the second 
clause of the amendment. 

As a practical matter, the Federal registrars bill is clearly “appropriate legis- 
lation” for accomplishing the end in mind: it is apt, and it would be effective, 
As a constitutional matter, is the result any different? This could be so only if 
the word “appropriate” in the second clause of this amendment has some narrow, 
technical meaning other than the one it naturally suggests. 

An examination of the pertinent decisions of the Supreme Court and lower 
Federal courts reveals no basis for such a restrictive interpretation of the term 
“appropriate legislation.” The term in this context has, in fact, never been con- 
strued by the Supreme Court, insofar as it bears on the propriety of congres- 
sional choice of means to achieve admittedly legitimate ends.” 

The only Federal court decisions interpreting the clause in this regard have, 
however, placed a broad construction on the term “appropriate legislation,” 
These were two district court decisions, both dealing with the Civil Rights Aet 
of 1957. Both courts held that this act was an appropriate exercise of con- 
gressional power under the 15th amendment: ” 

“The authority delegated to the Federal Government by the 15th amendment 
is undoubtedly the authority under which the Congress was acting when the 
Civil Rights Act of 1957 was passed. The provision in the act providing for 
investigations of alleged discriminatory practices, including inspection of voting 
and other pertinent records, must be considered to be an essential step in the 
process of enforcing and protecting the right to vote regardless of color, race 
or previous condition of servitude. That part of the act is, therefore, by this 
court considered ‘appropriate legislation’ within the meaning of section 2 of the 
15th amendment.” 

A similar clause empowering Congress to enforce the 14th amendment by 
“appropriate legislation” was construed by the Supreme Court in the following 
terms: ™ 

“Whatever legislation is appropriate, that is, adapted to carry out the objects 
the amendments have in view, whatever tends to enforce submission to the 
prohibitions they contain and to secure to all persons the enjoyment of perfect 
equality of civil rights and the equal protection of the laws against State denial 
or invasion, if not prohibited, is brought within the domain of congressional 

wer.” 
poThe general rules of constitutional construction regarding congressional choice 
of means to achieve legitimate ends are equally broad. Thus, the Supreme 
Court held in the Burroughs case: ™ 

“The power of Congress to protect the election of President and Vice Presi 
dent from corruption being clear, the choice of means to that end presents a 
question primarily addressed to the judgment of Congress. If it can be seen 
that the means adopted are really calculated to attain the end, the degree of 
their necessity, the extent to which they conduce to the end, the closeness of the 
relationship between the means adopted, and the end to be attained, are matters 
for congressional determination alone.” 

To paraphrase this ruling in the context of the present proposal, “The power 
of Congress to protect the election of President and Vice President from dis- 





1 Supreme Court cases interpreting the second clause of the 15th amendment 
saniaaanel ae than 50 years ago. Gnited States v. Reese, 92 U.S. 216, 23 L. Ed. 563 
(1876) ; James v. Bowman, 190 U.S. 127, 23 S. Ct. 678 (1903) ; Minor v. Hapersett, 88 
U.S (21 Wall.) 178, 22 L. Ed. 627 (1875). While these decisions are restrictive in_ tone, 
and struck down as unauthorized the legislation there broucht in question, they did so 
upon the ground, not that the. legislation employed improper means to legitimate ends, 
but that it sought to achieve improper ends; that is; protect the voter against discrim}- 
nation by private persons, and against other discrimination on grounds of race, color; and 
previous condition of servitude. See also United States v, Raines, 172 F. Supp. 552 (M.D. 
Ga. 1959) : Karem v. United States, 121 Fed. 250 (6th Cir. 1903). 

2% In re Wallace, 170 F. SeRP 67 (M.D. Ala. 1959); Larch v. Hannah, 28 U.S. 

2 .S.D.C., D. La. 1959). 

Wee 2 or te Virginia, 100°U.8, 399, 845-846, 25 L. Bd: 679 (1880). The 14th amend- 
ment also provides a basis for the Broppece legislation, since the right to vote for national 
Officers is one of the privileges and immunities appereiniee to U.S. citizenship which is 
secured against State interference by that amendment. Twining v. New Jersey, 211 US 
78, 97. 29 S. Ct. 14, 19 (1908). 

2990 U.S. at 547-548, 54 S. Ct. at 291. 





erimin: 
presen! 
The 
Federa 
a cons 
constit 


(A 
Georg 


follow 


SUPPLE 


I an 
views | 

You 
on sev 

Our 
of five 
of legi 
heard 1 

Two 
tional | 
into th 
nah, a) 
regard 
the Ur 
ments 
posals 

In e 
bills be 
Attorn 
these i 
erimin: 
cise th 
tion, it 
discrin 
remedi 
tive re 
ing pre 
is, a g 
allowe 

The 
Attorn 
indeed, 
are as 
dantly 
ing sy: 
of self- 
must b 





S1f f 
the mai 
it is pr 
the exe 
Constity 
and wo! 
dures g 
Act), bi 
stolen 2 
U.S.C. s 
impinge 
tion to 
Indeed, 
in areas 
in the 
gression 
When it 
eylvania 
52, 61 § 


5 








eee 


nt 


SBS CRD 


RESSE aa 


rer 





FEDERAL REGISTRARS 93 


crimination on grounds of race being clear, the choice of means to that end 
presents a question primarily addressed to the judgment of Congress.” 

The legislation that is proposed with regard to the provision of temporary 
Federal registrars does not go nearly as far, nor does it rely on nearly so narrow 
a constitutional base as much congressional legislation. It would clearly be 
constitutional, 


(A supplemental statement received by the committee from Mr. 
George . Johnson, member, Commission on Civil Rights, is as 
follows: 


SUPPLEMENTAL STATEMENT OF GEORGE M. JOHNSON, MEMBER, COMMISSION ON 
Civit RIGHTS 
Feresrvary 5, 1960. 

I am grateful for the opportunity of presenting again to this committee my 
views and those of my colleagues of the Commission on Civil Rights. 

You have been kind enough to invite the Commissioners to express their views 
on several occasions; and we have responded, I might observe, prolifically. 

Our Vice Chairman, Dean Robert G. Storey, has presented to you the views 
of five members of the Commission on the desirability and, indeed, the urgency, 
of legislation along the lines of the bills you are considering. Yesterday you 
heard the views of our dissenting Commissioner, Governor Battle. 

Two weeks ago I submitted to you a brief exposition of some of the constitu- 
tional aspects of Federal voting rights legislation. In the communications read 
into the record at the start of the hearing today, both our Chairman, Dr. Han- 
nah, and Dean Storey, have indicated in general terms the views we all share 
regarding the proposal that has been put forward by the Attorney General of 
the United States. I should like, if I may, to enlarge a little upon the com- 
ments of Chairman Hannah and Vice Chairman Storey regarding the two pro- 
posals that are before you. 

In essence, both the Commission’s recommendation upon which most of the 
bills before you are based and the proposal which has been presented by the 
Attorney General, seek to accomplish the same three objectives. The first of 
these is to provide for a determination as to whether in a particular area dis- 
crimination is in fact being practiced with regard to permitting citizens to exer- 
cise the right to vote. This determination would be a jurisdictional determina- 
tion, in the sense that it brings into play the machinery for remedying such 
discrimination where it is found to exist. The second essential feature is this 
remedial machinery itself; that is, a procedure providing for prompt and effec- 
tive registration of those who have been excluded from participation in the vot- 
ing process. The third essential feature is a provision for enforcement; that 
is, a guarantee that those who have been registered to vote will in fact be 
allowed to cast their votes and have them counted. 

The differences between the Commission’s recommendation and that of the 
Attorney General do not turn on any disagreement as to the desirability and, 
indeed, the urgent need, for legislation to accomplish these three puposes. We 
are as one with the Attorney General in the conviction that it has been abun- 
dantly established that in some areas of our country American citizens are be- 
ing systematically denied the right to participate in the fundamental process 
of self-government; and we are as one in the conviction that a threefold remedy 
must be enacted. 


*1¢ further demonstration is needed of the extent to which Congress can go in choosing 
the manner in which it will regulate a field in which it has any ground of jurisdiction, 
{it is provided by the unquestionably constitutional legislation Congress has enacted in 
the exercise of its power to “regulate commerce * * * among the several States.” U.S. 
Constitution, art. I, sec. 8, clause 3. Congress has not merely prescribed minimum wages 
and working conditions, 29 U.S.C. sec. 205-206 (Fair Labor Standards Act), and proce- 
dures governing union elections, 29 U.S.C. sec. 159, 173 (Labor-Mana ent Relations 
Act), but it has forbidden the transportation of kidnaped persons, 18 U.S.C. sec. 1 b 
stolen automobiles, 18 U.S.C. sec. 2312-2313, and immoral women across State lines, 18 
U.S.C. sec. 2421 et seq., and a multitude of similar matters. The fact that such laws may 
impinge on an area otherwise subject to lation by the States is not a serious obstrue- 
tion to congressional action. Ez parte Siebold, supra, 100 U.S. at 383, 25 L. Ed, at 721. 
Indeed, the approach of the present Supreme Court in interpreting congressional powers 
in areas where there is concurrent State and Federal jurisdiction goes so far as to presume, 
in the absence of a clear expression of congressional intent to the contrary, that con- 
gressional regulation of an area — the field from any regulation by the State, even 
When it is similar in nature and purpose to that enacted by Congress. See, ef Penn- 
sylvania vy. Nelson, 350 U.S. 497, 76 S. Ct. 471 (1956) ; Hines v. Davidowitz, 312 U.S. 
52, 61 S. Ct. 399 (1941). 
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The differences between the two approaches that have been presented are not, 
then, disagreements as to the ends to be achieved, but only differences as to the 
means which can be most appropriately and effectively applied to the achieve 
ment of those ends. In general terms the choice is one between the administra. 
tive process and the judicial process. The Commission chose in its recommen 
dation to rely principally upon administrative methods for reasons which I shall 
explain shortly ; but I want to emphasize at the outset that neither I nor any of 
my colleagues take the position that one means and one means only will effec 
tively achieve the purposes we all hold in common. In other words, I do not 
wish to argue for any specific form in which the legislation should appear, 
Rather, I should like to explore the nature of some of the problems involved in 
choosing the means to the desired end. 

As to the first of the requirements of legislation to eliminate discrimination 
in voting; that is, providing for the determination that discrimination in facet 
exists, several possible procedures are open. The Commission’s recommendation 
was that this determination should be made by an administrative agency. We 
suggested that the Commission itself could serve this function, so long as it is 
in existence, but the reason for this lay not in any desire to augment the fune 
tions and responsibilities of the Commission, or to extend its existence by in- 
direction. On the contrary, there are some good reasons for not conferring this 
duty upon the present Commission. It would impose a function additional to 
and somewhat different from the factfinding, studying, and recommending fune 
tions originally vested in us by the Congress. The essence of our proposal was 
simply that some independent administrative agency should make the finding of 
discrimination. We suggested the Commission only because the making of such 
a finding is within the capabilities of the Commission and the Commission is as 
well suited as any other existing agency for this purpose. 

A second possibility is embodied in the Attorney General’s proposal; that is, 
that the finding of discrimination which sets the rest of the machinery in motion 
should be made by a court in an entirely judicial proceeding. Certainly the 
courts are competent to do this; whether it is desirable they should be given 
this responsibility, whether the determination in question needs to be protected 
by all the safeguards of judicial process, whether the initiation of the entire 
process should be the sole responsibility of the Attorney General—these are ques 
tions to be resolved by the exercise of legislative wisdom. 

I might mention, however, that there is still a third alternative which has 
not been embodied in any proposals until now. This is the possibility that Con- 
gress itself could make this finding of the existence of discrimination, and 
incorporate it in the legislation itself. Such a general finding by Congress would 
be amply justified by the unanimous findings of the Commission on Civil Rights, 
as well as by hearings that have been held by committees of Congress. Ample 
precedent for incorporating such a finding in the law is available, in such legis- 
lation as the National Labor Relations Act,’ the Labor-Management Relations 
Act,? and the Fair Labor Standards Act.* Upon such a finding, it may be that 
Congress could undertake to regulate not only Federal but even State elections 
directly, without any findings as to discrimination being made by any subsidiary 
agency. 

In any event, it seems clear that Congress, under the 15th amendment, could 
constitutionally enact appropriate legislation to provide for such a determination 
either by a Federal district court or by an administrative agency. 

The second principal feature of the proposals that are before the committee 
is the provision of a procedure to effect the actual registration of those who are 
found qualified to vote. Here again two suggestions have been made. The Com- 
mission proposed that ministerial employees of the executive branch of the Fed- 
eral Government be designated by the President as temporary Federal registrars, 
to perform in as simple a manner as possible the functions traditionally and cus 
tomarily performed by any registrar. That is, acting in essentially the same 
fashion as any comparable State officer, such registrars would receive applica- 
tions from would-be voters, apply to them the standards prescribed by State 
voter qualification laws, and enroll as qualified voters all those persons who meet 
these tests. Such a procedure was recommended by the Commission not only for 
the reason that it most closely resembles the procedure that has been sanctified 
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by usage, but most importantly, for the reason that it seemed to promise the 
most expeditious manner of achieving the ultimate purpose of any legislation of 
this area—that is, the actual, practical enrollment of qualified citizens upon the 
lists which control the citizen’s participation in the election process. 

The other procedure which has been suggested for the enrollment for eligible 
voters is the suggestion of the Attorney General—if I understand it correctly— 
that this be done by essentially judicial officers analogous in function to the 
traditional masters and referees appointed by the courts for the determination 
of disputed factual issues. Again, we do not want to argue against this sugges- 
tion or in favor of that put forth originally by the Commission. We have no 
doubt whatever that in many situations the appointment of voting referees to 
accomplish the registration of would-be voters would achieve the end in view. 
It would have the advantage, over an administrative procedure, of a more care- 
ful and accurate determination of the factual questions involved on the registra- 
tion of voters. Against this advantage, of course, you will have to weigh what- 
ever advantage you may find to adhere to the administrative or ministerial 
process, from the standpoint of speedy enrollment. 

I should like to say, in this regard, that it seems to me of great importance 
that the method of registering persons denied their constitutional right to regis- 
ter to vote be no more complicated or cumbersome than the method available to 
other citizens in the State or district who are registered. It is not equal pro- 
tection of the laws to require that in these situations a Negro being denied his 
right to vote must spend hours or days or weeks in litigation in order to register. 
How many white citizens would take the pains to register if it took such an 
investment of their time—putting aside the additional consideration a Negro in 
some areas of discrimination would have to give to possible intimidation and 
economic pressures invited by such protracted litigation? 

Such ministerial registration of persons denied their right to vote might be 
provided for in the bill proposed by the Attorney General if the voting referee, 
appointed after a trial and court determination of a pattern or practice of dis- 
crimination, is not authorized or required to conduct another complete adversary 
proceeding as to each applicant for registration. It is, of course, for you to judge 
whether this ministerial registration function could or should best be delegated 
to a court-appointed voting referee as part of the equitable remedy in a civil 
suit, or should be delegated, as the Commission recommended, to a presidentially 
appointed temporary registrar. 

Finally, there is the feature, a requisite to any legislation in this area, of a 
provision for effective enforcement of the right of those persons who have 
been registered, actually to cast their votes and have the votes counted. This 
power of enforcement must under any scheme ultimately be vested in the 
courts. As to the details of the manner in which this should be accomplished, 
the Commission made no specific recommendation, and I do not wish to com- 
ment on any of the specific proposals that have been put forward on this subject 
beyond saying that I heartily endorse the Attorney General’s suggestion that 
equitable remedies may be the most effective ones for practical purposes, and 
should in any event be available to the courts in these cases, whether or not 
criminal penalties are also provided. I would also suggest that there be some 
provision giving the Federal district court exclusive jurisdiction over any chal- 
lenges to a voter certified as qualified by either the Court under the voting 
referee plan or the Federal registrar under the Commission’s plan. 

One further matter I should like to discuss briefly is the question of which 
elections should be covered by the legislation under consideration. It has been 
pointed out that the Commission’s proposal would cover voting only in Federal 
elections; by contrast, the Attorney General’s proposal is designed to deal with 
both State and Federal elections. I should like to explain the reasons for the 
limited nature of the Commission’ recommendations in this regard. Of course 
our findings as to the existence of discrimination in the registration of voters 
applied to State and Federal elections alike. Moreover, we were and are fully 
aware that the commands of the 15th amendment, prohibiting denials of the 
right to vote on account of race, extend as much to State elections as to Federal 
ones. Our decision to recommend legislation covering only half of the process, 
as it were, stemmed from no doubt as to the constitutionality of more ambitious 
legislation, but rather from practical considerations suggesting a more limited 
exercise of Congress’ undoubted power. The first of these considerations was 
the dictate of simplicity: to deal with Federal elections only seemed to present 
less complicated legal and political questions, for Congress has repeatedly 
enacted legislation affecting the conduct of Federal elections, but seldom under- 
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taken to deal with State elections. The second consideration was the thought 
that the exertion of Federal power with regard to Federal elections alone would 
for all practical purposes be sufficient: that is, the States presently conduct 
both Federal and State elections together, and registration for one is as effective 
as registration for the other. If, then, existing discrimination with regard to 
the Federal aspect of this unified process were eliminated, we should expect 
that discrimination would as a practical matter also disappear in the other 
aspects of the election. Moreover, there is a provision in the Civil Rights 
Act of 1957 designed to provide a remedy for denials of the right to vote by 
injunction in a suit brought by the Attorney General; this provision clearly 
applies to State elections. While it has not yet proved to be very effective for 
this purpose, its usefulness would be greatly augmented in a case where a person 
had been registered for a Federal election, but was refused registration for a 
State election. 

Let me conclude my remarks by emphasizing once more that the Commission 
is not in the position of the sponsor or advocate for any particular bill which 
is now before the Congress. Nor do we support any specific plan to the exclusion 
of all others. We have recommended the adoption of a particular course of ac- 
tion which seemed to us best suited to answer the need, and have indicated 
the reasons for our position in that regard. We do not wish to interpose our- 
selves in any way upon the deliberations of this body regarding those delicate 
legislative determinations which no other agency is so well suited to make, as 
to the choice of method by which the purpose is to be achieved. We do wish, 
however, to express in the strongest terms our conviction that this purpose is 
great and critical: to guarantee to every citizen regardless of his race or the 
color of his skin the most fundamental right of free men today, to participate 
in the selection and operation of their Government. 


The Cuarrman. Senator Hart, as the Senator knows, we are going 
into session at 12 meridian today. We don’t want to foreclose you 
from making any statement that you desire to make. It happens that 
I have to sort of look after, together with others, the elections bill 
which is now being debated on the floor. If I do have to leave early, 
I hope that the Senator will forgive me and not take my absence or 
lack of questions as showing any lack of interest in what the Senator 
is going to tell this committee today. 

We will be glad to have you proceed, Senator, in any fashion that 
is pleasing to you. If you have a statement, it will be included in its 
entirety in the record of these proceedings at your request, and you 
may disburse such statement if you have one, or make oral comments, 
or make your entire testimony extemporaneously and supplemented 
by a written statement. 

Senator Hart, we welcome you here this morning. 


STATEMENT OF HON. PHILIP A. HART, A. U.S. SENATOR FROM 
THE STATE OF MICHIGAN 


Senator Harr. Mr. Chairman and members of the committee, thank 
you very much for having me at these hearings today. 

In response to the question of the chairman, I am delighted to have 
the opportunity to file with the committee a prepared statement. 

(The statement referred to is as follows:) 


STATEMENT OF Hon. PuHiip A. Hart, A U.S. Senator FroM THE STATE OF 
MICHIGAN 


Mr. Chairman, I want to thank you for undertaking these hearings so 
promptly in this session and for inviting me to appear. The fact that the U.S. 
Commission on Civil Rights has recommended, after nearly 2 years of study, a 
procedure for the appointment of Federal registrars in Federal elections in itself 
is dramatic indication of the need for further specific congressional action in the 
field of voting this Session. 
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At a time when people in the Congo and the Cameroons, in Ghena and Nigeria 
have at long last achieved or are about to achieve the right to vote, the report 
of the Civil Rights Commission if not acted upon undoubtedly will stand as a 
greater threat to American prestige abroad than any of the sputniks. The litany 
of voting denials, county by county, recorded by the Commission carries with it 
an international relations connotation as ominous as any Russian rocket count- 
down. 

As vital as it is to our survival, however, the maintenance of prestige abroad 
is not the most important reason why Congress must act to protect voting rights. 
Voting rights are sacred in a democracy. The Constitution begins with them 
and ends without them. The kind of society we have become, the kind we seek, 
takes its meaning and substance from the principle of universal suffrage. With- 
out the vote, freedom withers. This Nation, as much as any in the world, knows 
the price that must be paid to achieve, maintain, and extend this concept of 
individual sovereignty. 

At times our bland complacency with the rosiness of things as they are may 
dull our memories. But no amount of blandness can, for very long, obscure the 
radical purpose of the American Revolution, nor the frightful cost of maintain- 
ing the Union that resulted from it. The magnitude of our efforts to support and 
extend democratic government in generation after generation, is hot war and 
cold; by persuasion with our allies and in conflict with tyrants is unprecedented 
in the history of governments among men. It is a proud heritage. 

To be reminded, as the Commission’s report does, that after eight generations 
of effort we have failed, is bitter indeed. If “failed” is too harsh or broad 
a word, how is it that we have fallen short in this crucial area of voting; how 
have we allowed thousands upon thousands of our fellow citizens to. be dis- 
franchised. 

Certainly there is no doubt in anyone’s mind that such a condition does, in 
fact, exist. Certainly there is no quarrel with the truth of the revelations 
contained in the record of the hearing held in Montgomery, Ala., on December 
8 and 9, 1958, by the U.S. Commission on Civil Rights, revelations indicating 
widespread Negro disfranchisement. Certainly there is no question that such 
a condition exists in more or less flagrant form in other States than Alabama. 

Because we have heard so much so often about “States right” in this matter 
of civil rights, I would like to review briefly the legal history of Federal con- 
cern with this question of voting. If it is true, as one authority has stated, 
that “the literacy test and allied requirements have provided legal means of 
accomplishing illegal discrimination” (V.O. Key) ; if it is true that the national 
election laws of 1870-72, which had been enacted to implement the 15th amend- 
ment, proved to be ineffective, what proper and hopeful constitutional course of 
action is now open to the Congress? 

In Ee parte Siebold (100 U.S. 371 (1870)) the U.S. Supreme Court clearly up- 
held the right of Congress to enact legislation for the supervision of congression- 
al elections. In doing so, it stated: 

“As to the supposed conflict that may arise between the officers appointed by 
the State and National Governments for superintending the election, no more 
insuperable difficulty need arise than in the application of the regulations adopted 
by each respectively. The regulations of Congress being constitutionally para- 
mount, the duties imposed thereby upon the officers of the United States, so far 
as they have respect to the same matters, must necessarily be paramount to those 
to be performed by the officers of the State. If both cannot be performed, the 
latter are pro tanto superseded and cease to be duties.” 

At about the same time, the Supreme Court also held that Congress has con- 
stitutional power to enact laws for the punishment of State election officials 
for the violation of a State statute in an election of a Representative to Congress. 
This is Ha parte Clark (100 U.S. (1879) ). 

In an even more important case, decided in 1884, the Supreme Court held 
that, even though the Constitution adopts the voter qualifications set by the 
States for their purposes, the right to vote for a Representative in Congress is 
derived from the U.S. Constitution. This was Hw parte Yarbrough (100 U.S. 
651 (1884) ), and the Court’s opinion stated in part: 

“If this Government is anything more than a mere aggregation of delegated 
agents of other States and governments, each of which is superior to the gen- 
eral government, it must have the power to protect the elections on which its 
existence depends from violence and corruption. 
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“If it has not this power it is left helpless before the two great natural and 
historical enemies of all republics, open violence and insidious corruption.” 

Having held thus with respect to the general elections of Members to Congress, 
the question remained as to the authority of Congress to affect primary elec- 
tions. This authority was established in 1941 in United States v. Classie 
(313, U.S. 299). The Court reasoned : 

“Unless the constitutional protection of the integrity of ‘elections’ extends 
to primary elections, Congress is left powerless to effect the constitutional pur- 
pose, and the popular choice of representatives is stripped of its constitutional 
protection save only as Congress, by taking over the control of State elections, 
may exclude from them the influence of the State primaries. Such an expedient 
would end that State autonomy with respect to elections which the Constitution 
contemplated that Congress should be free to leave undisturbed, subject only to 
such minimum regulation as it should find necessary to insure the freedom and 
integrity of the choice. Words, especially those of a Constitution, are not to be 
read with such stultifying narrowness. The words of section 2 and 4, of article 
I, read in the sense which is plainly permissible and in the light of the constitu- 
tional purpose, require us to hold that a primary election which involves a 
necessary step in the choice of candidates for election as representatives in 
Congress, and which in the circumstances of this case controls that choice, is 
an election within the meaning of the constitutional provision and is subject 
to congressional regulation as to the manner of holding it.” 

There is other authority on the extent to which Federal supervision may be 
extended to primary elections to Congress. Perhaps most in point is Smith vy. 
Allwright (321 U.S. 649 (1944)). The language of one of the South’s fore- 
most jurists, Judge J. Waties Waring, in Elmore v. Rice (72 F. Supp. 516, 1947), 
which the Supreme Court sustained in a subsequent test is interesting: 

“Private clubs and business organizations do not vote and elect a President of 
the United States, and the Senators and the Members of the House of Represent- 
atives of our National Congress; and under the law of our land, all citizens are 
entitled to a voice in such selections * * * I cannot see where the skies will fall 
if South Carolina is put in the same class (with other States). It is time for 
South Carolina to rejoin the Union. It is time to fall in step with the other 
States and to adopt the American way of conducting elections.” 

In the light of these cases, it appears that the authority to legislate on the 
“manner of holding elections” for the Congress is fully within its power. This 
is beyond question when the matter of voting qualifications is left to the States, 
The present condition of disfranchisement resulting from arbitrary and 
capricious application of so-called “eligibility tests” offends American democracy. 

Two basic approaches which are before your committee affect the local con- 
duct of Federal elections. The first of these is the recommendation made by 
the U.S. Commission on Civil Rights. It recommended, by a vote of 5-1, in- 
cluding two southern members, that the President be authorized to appoint 
Federal registrars in those instances where the Commission makes a finding, 
after being petitioned by nine or more citizens, that there is reason to believe that 
local authorities would not or could not accomplish the registration for a Federal 
election. It would cover election for President, Vice President, and their 
electors, for Members of the Senate and the House of Representatives. Of the 
bills introduced on this approach, S. 2814, introduced by Senators Humphrey, 
MeNamara, Douglas, Clark, McCarthy, and myself is worthy, as I see it, 
of your careful consideration. I believe it to be a constitutional, practical, and 
meaningful step in the right direction. It would authorize appointment by 
the President of Federal registrars in Federal elections after an investigation 
and finding by the U.S. Commission on Civil Rights that voting rights had been 
denied or were threatened. In dealing with penalties for interference with 
the registrars or denial of voting after registration, the bill takes the course of 
civil and injunctive remedy rather than criminal penalties. This approach, I 
believe, makes such a registrar system more effective and more workable than 
that taken by the 1872 statutes. It also affords opportunity for full protection of 
the rights of all involved without undue encumbrance and delay often involved 
in criminal trials. The objective is to achieve a full and free exercise of the 
franchise. Our purpose is to give equal rights to all; not to take them away 
from anyone. Such a bill would achieve this. 

The second approach is my own. It is embodied in S. 2535, creating a three- 
member Congressional Elections Commission. This Commission would be estab- 
lished as an independent arm of the Congress itself, modeled upon the Govern- 
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ment Accounting Office which performs the financial auditing function for Con- 
gress and Congress alone. Should the registrars prove to be inadequate, I 
believe such a Commission could do the job. 

Appointed by the President with the advice and consent of the Senate, the 
Commissioners would serve for 9 years and would receive the normal rate of 
Federal commission compensation. The Commission could, upon its own initia- 
tive or upon the request of a State official, both register voters and conduct the 
congressional elections, primary, special or general. The Constitution stipulates 
that those who are qualified to vote for members of the most numerous branch 
of the State legislature shall be qualified to vote for Members of Congress. 
State law would fix the qualifications. But the congressional Commission would 
insure uniform application of such qualifications; it would be available to all 
seeking to register. The Commission would have no authority over any aspect 
of the election process except those affecting congressional elections. In that 
area its authority, when exercised, would be paramount. It would be author- 
ized for this purpose to utilize the services of Federal agencies, State agencies 
or its own employees. It would be given the power to subpena. Perhaps, most 
important of all, it would be its exclusive authority to certify the results of 
any election it conducted to the Speaker of the House or the Secretary of 
the Senate. 

That authority for such a procedure and for such a Commission exists in 
the Constitution is well established. That the authority being given it is greater 
than that proposed for the Federal registrars is obvious. Yet a most significant 
difference is in the fact that the Commission is given no power to invoke penal- 
ties. Nor may the Commission seek the application of penalties through the 
courts. The only judicial review provided for is a review of the Commission’s 
own actions with respect to its own duties. This proposal has one objective 
only: To turn national elections for Congress into national elections by means 
of universal suffrage as provided in the Constitution. It leaves the matter of 
selecting presidential electors open for other remedies. It places responsibility 
for the protection of the franchise—of one seeking to vote for a Member of 
Congress—on the Congress, where it belongs. 

Congress this year must act to correct the shocking revelations of the Com- 
mission on Civil Rights: Thousands of American citizens unable to register or 
vote because of their color. This is 1960, 95 years after Appomattox. We must 
establish a system of Federal election registrars who will register these citizens 
to vote in Federal elections (S. 2841, sponsored by Humphrey, Douglas, McNa- 
mara, Clark, McCarthy, and myself). The Congressional Elections Commission 
bill which I introduced (S. 2535, cosponsored by Gruening, McCarthy, Proxmire, 
Engle, McNamara, Williams of New Jersey, Douglas, Randolph, Morse, Clark, 
Hennings, Chavez, Allott, and Neuberger) would permit every step from regis- 
tration to counting the votes to be done by Congress for the election of its own 
Members. I believe this makes good sense, too. Our claim to moral leadership 
will have a less hollow ring when the Civil Rights Commission’s proof of color 
bar to voting has been acknowledged and eliminated in the only way possible— 
by a ballot in the citizen’s hand. 


Senator Harr. Very little I think in addition is called for at this 
moment. I think that the legal presentation which I had an opportu- 
nity to read yesterday by Dean Storey supplemented effectively this 
morning by so much of the testimony of the distinguished senior 
Senator from New York, goes completely to the point that in part is 
included in my prepared statement. I attempted to summarize the 
legal history of the Federal concern with this question of voting, 
not alone court decisions, but some of the statutory efforts to insure 
that we practice here at home what we tell everybody the world 
around we do. On that one I suggest the point that maybe time is 
running out on us. Not alone can they read about us but very soon 
they will be looking at us from the moon to see what we do here. 
If they see what the Commission on Civil Rights saw, it is conceiv- 
able that our claim to moral leadership in this world will have sort 
of a tinny ring. 
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I perhaps don’t say this quite as sharply in the prepared remarks 
but, in summary, that is what it says. 
As a cosponsor of one of the bills before the committee, 2814, I, 
of course, suggest that this seems the effective means to put into ae- 
tion the recommendation of the Commission on Civil Rights. I think, 
in passing, the matter which was raised yesterday as to how close 
is “near,” if that was Senator Ervin’s problem, is answered in see- 
tion 5(a) of S. 2814. There it limits the designation of one of the 
Federal registrars to an employee of the United States “who resides 
within the State and within or near such registration districts.” 

Additionally, in the—— 

The Cuatrman. That would seem, would it not, Senator Hart, to 
make somewhat inappropriate any comment about carpetbaggers? 

Senator Harr. Well, knowing regional problems within a State, I 
would not pass judgment on that. 

The Cuarrman. These are people who live in a State and who live, 
as you suggested—what was the wording of your bill? 

enator Harr. “Within the State and within or near such regis- 
tration district.” Assuredly that eliminates the traditional conce 
of a carpetbagger. It limits indeed this functionary to someone who 
is a citizen of the same State. 

Senator Jorpan. Mr. Chairman, may I ask a question ? 

The Cuarrman. Senator Jordan. 

Senator Jorpan. Would you consider a postmaster who is a Fed- 
eral employee, would he be capable of being appointed a registrar? 

Senator Harr. Is the question of the witness? 

The Cuatrman. I assume the question is directed at the witness, 

Senator Harr. It would be my opinion, yes. 

Senator Jorpan. Well, it seems that it wouldn’t be too hard to 
find a registrar in a locality if you put it on that basis. 

Senator Harr. It has never occurred to me that there would be 
any difficulty in the administration of either of these bills, S. 2814, 
or Senator Javits’ bill, S. 2873, with this understanding built into 
the record. 

The prepared comments include reference to a second approach to 
the problem which the Civil Rights. Commission has dramatically 
highlighted—this problem of large numbers of people in certain 
regions of the country who are not registered and who are not vot- 
ing. This is another bill before you, Senate 2535. This bill which I 
introduced and which has 15 cosponsors would establish, as an in- 
dependent arm of the Congress itself, a Congressional Elections Com- 
mission. The chairman in his introductory remarks yesterday de- 
scribed this, I think, as a more encompassing approach. Admit- 
tedly it is. And yet there is a limitation with respect to this bill 
that does not apply to the Federal registrars bill. The Congressional 
Elections Commission in brief would do this. It would say that there 
is no constitutional argument about the right of Congress to run the 
elections of its own Members, Senators and Congressmen, no debate 
about that. It goes on to say that this Commission would set up. op- 
erate, conduct, conclude, and certify the election of a Member of Con- 
gress or a Senator in any State. I think the buck on the question of 
have we as Members of Congress done everything within our power 
to ensure that everybody has a crack at us at the ballot box is passed 
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until we do, in fact, ensure that this is true. And it was my position in 
the introduction of S. 2535 that here is a mechanism that would 
achieve that end. 

I ask leave, if I may, to include at the conclusion of my remarks in 
the record a summary analysis of this Congressional Elections Com- 
mission bill. 

The Cuarrman. Without objection the Senator’s analysis and sum- 
mation will be included and made a part of the record and inserted 
at the conclusion of his remarks. 

(The analysis and summary referred to may be found on p. 103). 

Senator Harr. Additionally, Mr. Chairman, and to be handled as 
the committee would feel most helpful, I offer two legal memoran- 
dums prepared by the American Law Division of the Library of 
Congress Legislative Reference Service. It occurred to me that in 
the floor debate, much of the argument would be lawyers’ argument, 
and if we had at hand, and with very limited exception there are no 
conclusions in either of these memorandums, the cases, the statutory 
language, and the constitutional language in one place, some of us 
might find it convenient. 

The Cuatrman. I think you have done us all a service by supply- 
ing those compilations, Senator Hart, and without objection they will 
be made a part of the proceedings of these hearings. 

(The documents referred to may be found as exhibit 5 (p. 643) and 
exhibit 6 (p. 713) in the appendix to these hearings.) 

Senator Harr. And to conclude, therefore, it would appear to me 
this year Congress must act to correct the revelations of the Com- 
mission on Civil Rights. What are they? That thousands of Ameri- 
can citizens are unable to register or vote because of their color. This 
is the year 1960 which is about 95 years after Appomattox. I think 
we ought to establish a system of Federal election registrars who will 
register these citizens to vote in Federal elections, and I support 
S. 2814 in that regard. 

The Congressional Elections Commission bill, S. 2535, would per- 
mit every step, from registration to counting of the votes, to be done 
by Congress for the election of its own Members. 

I believe this makes good sense, too. I would hope that the com- 
mittee will suggest to the Attorney General of the United States 
the desirability of having his views on these proposals. It has been 
some 5 months since the —— 

The Cuarrman. Was the Senator here when I read a letter directed 
to the Attorney General ? 

Senator Harr. My apologies, I was not. 

The Cuarrman. Asking for his views and inviting him to appear 
or to designate another to appear in his place to give us the benefit 
of his views, and we have thus far not heard from him. 

Senator Harr. I am delighted to know that the request has been 
made. I think it is quite in order, and I am satisfied that it would 
be helpful to the committee and to some of us in the membership if 
we had those views. 


The Cuairman. It would seem especially appropriate, would it not, 
since the Attorney General is the legal adviser to the President of 
the United States and the President in his press conference last week 
said that he was not sure of the constitutionality of the recommenda- 
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tions or the course of action which we might imply, certainly, is sug- 
gested by his own appointed board constituting the Civil Rights 
Commission. 

Senator Harr. It is for this reason particularly 

The Cuarrman. It seems the President might want some guidance 
from the Attorney General in this matter if he has some doubts about 
the constitutionality. 

Senator Harr. It might very well be that the Attorney General’s 
views are reflected by the President’s press conference remarks. 

This I do not know. This I think we should know. 

The CHatrmMan. We have endeavored to ascertain it, I assure the 
Senator. 

Senator Harr. Thank you. 

And I have heard the remark made here this morning, as we have 
heard in the Senate and read in the press, that no one wants to do 
anything which will deny the vote to any American citizen. Con- 
versely, I would hope the statement is that we want to insure that 
every American citizen does have the opportunity to vote. I suggest 
that the adoption of any of the bills pending before this committee 
is the shortest cut to that desirable result that pends in the Senate 
this year. 

I do appreciate the chairman’s kindness in having me here. 

The CHarrman. We appreciate very much your coming here this 
morning, Senator Hart. 

If you will indulge us, there may be several questions that other 
members of the committee who are here may care to ask. 

Senator Jordan ? 

Senator Jorpan. Mr. Chairman, I had just one question I would 
like to ask Senator Hart. In contemplating these civil registrars, 
would this bill contemplate that the civil registrar, the Federal regis- 
trar which you propose in this bill, that he would set aside the require- 
ments for registration in any State or would he be required to follow 
the registration as set up in the States? 

In other words, there are certain questions 
Senator Harr. Of qualification ? 

Senator Jorpan. I presume every question is about qualifications. 

Senator Harr. The State's qualifications would be adopted, would 
be applicable, could be applied. Our hope is that they would be 
applied uniformly. 

My conviction is, resulting from the Commission’s report, that some- 
how or another they get off the rails between the writing of the statute 
and the application at the polling place. 

Senator Jorpan. That is one of the things I just wanted to be cer- 
tain about, whether you wanted to completely bypass the State. 

It could be your State or anybody’s—I am not saying whose it is, 
because your State has some requirements for registration, I presume, 
don’t they? I don’t know whether they do or not, but I presume—— 

Senator Hart. They do. 

Senator Jorpan. Or whether you want somebody to just come in 
and say, “Come up and register.” You might have a Republican who 
might say, “We are not going to register any Democrats at all.” 

Senator Harr. That is a tragic consequence I don’t want to antici- 
pate. 
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Senator Jorpan. I think you want to stick to some kind of rules and 
I don’t think the Federal Government would want to put up some 
rules for all the States of the Union. They have done pretty well up to 
now. They have always managed to get a quorum in the Senate and 
House. 

I don’t know anybody that has been denied the privilege from that 
standpoint. 

Senator Harr. The answer both with respect to the Federal regis- 
trar bills, S. 2814 and S. 2783, is that the State standards of qualifica- 
tion would be applicable to the operation of the Federal registrar. 
This is true also with respect to S. 2535 and the matter of the Con- 
gressional Elections Commission. It, too, would adopt the State 
standards of qualifications. 

Senator Jorpan. That is all. 

Thank you. 

The Cuarrman. Senator Keating? 

Senator Keating. No questions. 

The Cuarrman. Senator Hart, there are many questions that I 
would like to ask you in further development of your very fine, com- 
prehensive, lawyer-like statement. 

Unhappily, time does not admit of that. 

We appreciate very much your coming here today, Senator Hart. 

Senator Harr. Thank you very much, Mr. Chairman and members 
of the committee. 

The Cuarrman. And the painstaking effort which has gone into the 
preparation of what you have had to say to us. 

(The excerpt from the Congressional Record previously referred to 
is as follows :) 

{From Congressional Record, Aug. 12, 1959] 


ANALYSIS OF CONGRESSIONAL ELECTIONS COMMISSION Britt INTRODUCED BY 
SENATOR PHitie A. HArtT 


It is the purpose of the Congressional Elections Act to establish an agency 
of the legislative branch of the Federal Government with authority to conduct 
the elections of Members of the Senate and the House of Representatives. 


TITLE I 


Title I states that because of the continuing denial to American citizens, on 
grounds of their race or color, of their right to vote, particularly to vote in 
the election of Representatives and Senators, recognizing the authority of 
Congress under the 15th amendment and under article I, section 4 of the 
Constitution, to assure fullest participation of qualified electors in congressional 
elections, the Congress determines it necessary to establish an agency to conduct 
registration and voting in the primary, special and general elections at which 
Representatives and Senators are elected. 


TITLE II 


Title I] establishes the Congressional Elections Commission as an agency 
of the legislative branch of the Federal Government authorized to conduct 
primary, special and general elections for Members of the Senate and the House 
of Representatives. The Commission is composed of three members appointed 
by the President with the advice and consent of the Senate, Commissioners to 
be appointed for a term of 9 years. 


TITLE It 


Title III authorizes the Commission to make and maintain registers of voters 
in various congressional districts who are qualified to participate in primary, 
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special and general elections of Members of the Senate and House of Repre- 
sentatives. The Commission may maintain registration lists in various con- 
gressional districts whether or not it has determined to run an election in the 
District. It is also provided that no person can become or stay registered on 
the Commission's lists who does not have the qualifications for electors of the 
most numerous branch of the State legislature. It is also provided that State 
and local laws and ordinances covering the time, place or manner of regis- 
tration are not applicable to registrations conducted by the Commission, but 
the Commission is instructed to conform its conduct of registration as far as 
possible to the procedures in effect under State or local laws. 


TITLE IV 


Title IV authorizes the Commission to conduct primary, special or general 
elections in any congressional district for Members of the Senate and the House 
of Representatives either when (1) the Commission is officially requested so to 
do by the State in which the district is located, or (2) the Commission deter- 
mines that unless it conducts such an election qualified voters are likely to be 
denied their right in such a primary, special or general election to cast their 
votes and have them fairly counted. Whenever the Commission conducts a pri- 
mary, special or general election that shall be the sole primary, special or gen- 
eral election in the congressional district for Members of the Senate and the 
House of Representatives and the results thereof shall determine the party nomi- 
nees, the elected Members of the House of Representatives and the official vote 
of the congressional district for Members of the Senate and the House of Repre- 
sentatives at large. No person may vote in an election conducted by the Com- 
mission unless he has either been rgistered under title III by the Commission 
or he is registered on a State registration list determined by the Commission 
to be appropriate for use in its own elections. The Commission, if it decides to 
conduct an election, shall immediately notify the Governor of the State. 


TITLE V 


Title V provides for the certification of results of election by the Commission 
to the Speaker of the House, the Secretary of the Senate, and the Governor of 
the State, and that such certification constitutes the binding and conclusive de- 
termination of the results of the primary, special or general election. 


TITLE VI 


Title VI authorizes the Commission to delegate to its own agents and employees 
or to appropriate officials of the State and local governments any of the powers 
provided by the act with the exception of the authority of the Commission to 
determine whether or not to maintain registers of voters or to conduct an elec- 
tion in any particular congressional district which powers shall be exercised only 
by the Commission itself. 

TITLE VII 


Title VII authorizes suits for declaratory and injunctive relief in the U.S. 
district court by any citizen qualified to vote who has applied for registration 
by the Commission and is denied it or after being granted registration is re- 
moved from the registry or is denied opportunity to vote in an election conducted 
by the Commission. 

TITLE VIII 


Title VIII contains miscellaneous provisions concerning the compensation of 
agents and employees of the Commission as well as officials of the State to whom 
Commission functions may be delegated ; provisions for the taking of testimony 
by the Commission ; attendance of witnesses ; refusals to testify ; promulgation of 


the Commission rules and regulations ; reports to the Congress ; and amendment of 
prior laws. 





EXcerPTS FROM CONSTITUTIONALITY OF NATIONAL LEGISLATION ON ELECTION OF 
CONGRESSMEN AND SENATORS 


1. This subject involves the division of legislative power as between the States 
and the National Government. The extent of the congressional power to legislate 
on elections is determined by the provisions of the U.S. Constitution. The pro- 
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visions relating to elections are set forth in part 1 of this report. Attention is 
directed to article 1, section 4 which provides that Congress may make regula- 
tions as to the times, place, and “manner of holding elections” for Senators and 
Representatives or may alter regulations prescribed by the State legislatures 
for such purposes, except as to the places of choosing Senators. A distinction 
between prescribing the manner of holding elections and prescribing the quali- 
fication of electors must be recognized because article I, section 2 and the 17th 
amendment provide that the electors for Representatives and Senators shall have 
the qualifications requisite for electors of the most numerous branch of the State 
legislatures. The power of the State in this and other matters is subject to the 
limitations set forth in the 14th, 15th, and 19th amendments. 

2. The Supreme Court decisions on the validity of State laws on the qualifica- 
tion of electors have been reviewed in this report because they bear upon the 
division of power between the States and the National Government and because 
the opinions in some of these cases contain statements that the right to vote is 
derived from the States and it is important to recognize that these statements 
were made in reference to the qualification of electors and not in reference to 
other election matters, such as the power to regulate the manner of holding con- 
gressional elections. Thus, there is no fundamental conflict between these state- 
ments and statements in cases involving other issues that the right to vote for 
Representatives in Congress is derived from the U.S. Constitution. 

3. The Supreme Court decisions on actions against racial discrimination after 
the civil rights legislation of 1870 are described in this report because they de- 
monstrate the importance of respecting constitutional limitations in drafting and 
interpreting legislation. Two of these decisions held certain sections of the civil 
rights laws unconstitional (United States v. Reese and James v. Bowman). In 
both instances the difficulty was the failure of the statute involved to comply 
with the requirements of the 15th amendment and the decisions resulted from 
imprecise drafting of the legislation rather than from a lack of congressional 
power to deal with the matter in controversy. Two other racial discrimination 
eases (United States vy. Cruikshank and Ex parte Yarbrough) demonstrate the 
difference in congressional power as between State elections and National elec- 
tions. One case held that the U.S. Constitution does not prohibit private racial 
discrimination in State elections and the other held that there is constitutional 
power to prohibit private racial discrimination in the election of a Representa- 
tive in Congress. These two cases involved, not the constitutionality of legisla- 
tion, but the meaning of “rights of privileges secured by the Constitution” in a 
criminal statute protecting such rights. 

4. The foremost exercise by Congress of its power under article I, section 4 
of the Constitution was the enactment of several sections in the Civil Rights 
Acts of 1870-71 providing for the supervision of elections of Representatives in 
Congress. A number of these sections were held constitutional and no section 
of the civil rights legislation which dealt expressly with the election of Repre- 
sentatives in Congress was held unconstitutional. The Supreme Court decisions 
on these sections are set forth in part 4 of this report. The outstanding case is 
Ez parte Siebold. The sections involved were repealed in 1894 along with several 
others relating to elections. 

5. After the repeal in 1894 of much of the national legislation on elections, con- 
troversies arose on whether criminal statutes punishing conspiracies to commit 
an offense against the United States, and conspiracies to interfere with rights 
secured by the Constitution were applicable to activities affecting elections. 
These cases are described in part 5 and some of them, notably United States v. 
Gradwell, discuss the scope and exercise of congressional power on elections, in 
the process of interpreting the conspiracy statutes. 

6. The only congressional enactment dealing expressly with the election of 
Representatives and Senators which has been held unconstitutional was the 
portion of the Corrupt Practices Act relating to nominations and primary elec- 
tions. Newberry v. United States, 256 U.S. 232 (1921). However, this decision 
has been virtually nullified by the subsequent decision in United States vy. 
Classic, 313 U.S. 299 (1941). The cases on primary elections are reviewed in 
part 6 of this report. The Supreme Court decision in the Classic case interpreted 
“elections” in article I, section 4 as meaning “choice,” and thus including the 
process of nomination. Also, the Court relied upon the “necessary and proper” 
clause in article I, section 8 of the Constitution. 

7. The Supreme Court cases on congressional power to deal with registration 
procedures affecting congressional elections are less helpful than those relating 
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to general and primary elections, A section of the 1870 Civil Rights Act which 
dealt mainly with registration was said to be valid in two Supreme Court cases 
but neither case appears to have involved registration itself. However, the 
Supreme Court opinion in the Classic case indicates that the authority of Con- 
gress to regulate the manner of holding elections is supplemented by the neces- 
sarry and proper clause. If the administration of State registration laws was 
found to affect the right of a person to vote for a Representative or Senator, na- 
tional legislation on the control of a State registration system would most likely 
be held constitutional, provided it complied with provisions of article I of the 
Constitution. These requirements may be summarized as (1): the legislation 
must expressly deal exclusively with the election of Representatives and Sena- 
tors, (2) the legislation cannot prescribe the qualification of electors, (3) the leg- 
iskation must relate to what is necessary and proper for the regulation of the 
manner of holding such elections. 


The Cuarrman. That, then, will conclude the hearings for this day. 

The Rules Committee will meet tomorrow at 10 a.m. for the purpose 
of considering certain appropriations resolutions coming before the 
committee, and other committee business, in executive session. 

On Thursday morning we will hear from further witnesses, includ- 
ing Senator Hubert Humphrey of Minnesota, Mr. Joseph Rauh, and 
others. 

With that, the committee will rise and stand adjourned until tomor- 
row morning at 10 a.m. 

(Whereupon, at 11:55 a.m., the committee recessed, to reconvene 
at 10 a.m. Thursday, January 21, 1960.) 
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THURSDAY, JANUARY 21, 1960 
U.S. Senate, 


CoMMITTEE ON RULES AND ADMINISTRATION, 
Washington, D.C. 

The committee met, pursuant met, pursuant to recess, at 10:30 a.m., 
in room 301, Old Senate Office Building, Senator Thomas C. Hennings 
(chairman) presiding. 

President: Senators Hennings, Hayden, Jordan, and Keating. 

Also present: Langdon West, special counsel to the committee. 
The Pasenatids. The committee will please come to order, 10:30 
being here. 

I would like to announce at the outset that yesterday in executive 
session the full Committee on Rules and Administration determined 
to continue the hearings upon the subject of Federal registrars and 
any matters relevant thereto until and including the 5th day of 
February. 

The reason for the cutoff date and, indeed, the reason for extend- 
ing the time as originally contemplated, was, one, in order that the 
hearings might be printed, to be available to the membership of the 
Senate and to the public before the consideration of the so-called civil- 
rights legislation upon which the minority and majority leadership 
have agreed to commence consideration on or about that day. 

Irrespective of what action the Committee on Rules and Adminis- 
tration may take insofar as relates to the pending measures, I know 
that there will be offered in the Senate legislation relating to this sub- 
ject by myself and I am given to understand by others. 

Senator Humphrey of Minnesota is scheduled as the first witness 
today, but I see that Senator Humphrey is not here as yet, and I see 
that Mr. Joseph L. Rauh, Jr., is here—Senator Humphrey is here. 

Senator Humphrey, we are glad to have you here this morning. 
We were just about to call on Mr. Joseph Rauh in your absence, but 
now that you have appeared, we will be very glad to hear from you 
upon the subject matter of these hearings, Federal Elections Registra- 
tion Act of 1960, several bills relating to which have been referred to 
the Committee on Rules and Administration for consideration. 

Senator Humpnrey. Thank you, Mr. Chairman. 

The Cuarrman. I welcome you here, Senator Humphrey, and you 
may proceed, of course, in any manner that pleases you, either by read- 
ing from your written statement, your prepared statement, of which 
we have copies, or you may, of course, proceed extemporaneously or 
combine your extemporaneous testimony with your written testimony. 
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STATEMENT OF HON. HUBERT H. HUMPHREY, A U.S. SENATOR 
FROM THE STATE OF MINNESOTA 


Senator Humpurey. Thank you, Mr. Chairman. 

The first thing I should like to do is to extend my thanks to the 
chairman of the committee, not only for the opportunity to appear at 
this hearing but for his leadership, his dedicated and devoted and 
sincere leadership in this area of constitutional rights, of civil rights, 

The Cuarman. I thank the Senator very much. 

I might say that I have joined the Senator in his efforts in this re- 
spect on many, many occasions. 

Senator Humpnrey. Well, we are very fortunate to have you, Sena- 
tor, on the Rules Committee to undertake this work. 

The CHarrman. We are very glad to have you today as one of the 
leaders in this general area of legislation and in the general field of 
the fulfillment—looking to the fulfillment perhaps I had better say— 
of free constitutional rights to all citizens of the United States as 
guaranteed by the Constitution of the United States. 

Thank you, Senator. 

Senator Humpnrey. Mr. Chairman, I shall move along on my 
statement. 

I appear here this morning to testify in support of my bill, S. 2814, 
a copy of which I would like to have made a part of these proceedings, 
if it has not been done already, the bill sponsored-—— 

The Cuarrman. All bills, may I say, Senator, have already been 
offered and made a part of the record of these proceedings. 

Senator Humrenrey. I thank the Chair. 

The cosponsorship of the bill may be noted at this point in my 
testimony. 

(The cosponsors of S. 2814 are Mr. Humphrey, Mr. Hart, Mr. Mc- 
Namara, Mr. Douglas, Mr. Clark, and Mr. McCarthy.) 

Senator Humrenrey. The bill authorize the President to appoint 
temporary Federal registrars in districts where qualified American 
citizens are being denied this right to register in order to vote in Fed- 
eral elections by reason of their race or color. 

The predecessor to this bill, the first one to embody this recommen- 
dation of the Commission on Civil Rights, was S. 2684, which I in- 
troduced on September 11 last year, shortly after receiving and study- 
ing the report and recommendations of the Commission. 

In the intervening months I have had the benefit of the advice and 
counsel of individuals who have closely studied this subject, and I 
have taken into account their suggestions in preparing the revised 
bill, S. 2814, which is in basic accord with the recommendations of 
the Commission. 

My bill provides that any individual who believes that he is quali- 
fied to vote in Federal elections under the laws of his State, and who 
has been denied the right to register to vote because of his race, re- 
ligion, color, or national origin, may petition the President of the 
United States to appoint a Federal registrar for his registration dis- 
trict. 

When nine or more petitions are received by the President within 
1 year from the same registration district, he shall refer all such 
petitions to the Commission on Civil Rights for purposes of deter- 
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mining the veracity of the allegations. Upon receipt of a certifica- 
tion by the Commission that any individual who filed a petition is. 
in fact beg denied the right to register as a voter due to his race, 
religion, color, or national origin, the President shall appoint a tem- 
porary Federal registrar for such registration district from among 
officers or employees of the United States who reside within the State 
and within or near the particular registration district. Whenever the 
President determines that there is no further need for a Federal reg- 
istrar in a particular registration district, he shall abolish such office. 

At this point, Mr. Chairman, I would note that the ascertainment 
of the veracity of the petition rests with the Civil Rights Commission\, 
under this bill. 

It is possible that the Civil Rights Commission might not be con- 
tinued, even though I think it should be, and I have advocated a per- 
manent Civil Rights Commission. If that were the case, then this 
particular responsibility for ascertaining the veracity of the petition 
would fall into the hands of any other appropriate Federal body 
that might be designated by the Congress abe the President. 

That refers to a section in the bill known as section 8 on page 6,. 
and it seems to me that that section could be amended, if need be, to 
use the words “Civil Rights Commission or any agency that the Con- 
gress shall hereafter designate,” and therefore you do not get into. 
the argument in this bill as to whether or not there is to be a per- 
manent Civil Rights Commission. 

A Federal registrar, as appointed by the President, shall have au- 
thority to register individuals in the registration district whom he 
finds to be qualified under the laws of the State to vote in Federal 
elections; such registration shall be effective for a period of 2 years 
unless the Federal registrar determines earlier that an individual who. 
is registered is no longer qualified to vote under the laws of the State. 

Again I note that we respect the constitutional and statutory right 
of the States to establish the qualifications for the voters—unless such 
qualifications violate the principles and the articles of the Constitu- 
tion. 

I base my testimony this morning upon the 15th amendment to the 
Constitution, which is very explicit, which I am sure has been recited 
by competent legal authority, simple and to the point, section 1: 

The right of citizens of the United States to vote shall not be denied or 


abridged by the United States or by any State on account of race, color, or 
previous condition of servitude. 


In section 2: 


The Congress shall have power to enforce this article by appropriate legis- 
ation. 

It is on this provision of the 15th amendment that I rest my case 
in terms of this particular proposal. 

Individuals registered by a Federal registrar shall have the right 
to vote in Federal elections and the Attorney General is authorized 
to enforce such rights by appropriate proceedings in the district courts 
of the United States. 

For years we have heard allegations that Negroes were being denied 
their right to vote in certain southern districts and we have heard re- 
peated denials of this by white State officials. So we established an 
official Commission to investigate, and the President made sure that 
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the Commission included members who represented the white south- 
ern viewpoint. And these six men have unanimously reported to us 
that in fact qualified American citizens are being denied their right 
to vote in substantial numbers. 

I want to underscore the fact that there was one dissenting vote on 
the Commission relating to the recommendation of Federal registrars, 
and that there was a unanimous report on the part of the six members 
of the Commission that there were substantial numbers of persons 
who, because of race, were being denied the right to vote. 

The CuarrmMan. The Senator is correct in that observation, and 
previous testimony has gone to that point, especially that of the Vice 
Chairman of the Commission, Dean Storey. 

Senator Humrpurey. Oh, yes. 

The Cuarrman. A former president of the American Bar Asso- 
cation. 

Senator Humprurey. Mr. Chairman, I examined these findings of 
the Commission in a speech in the Senate on September 10, and saluted 
the Commission for doing its difficult job with such courage and 
forthrightness. As time goes on, the significance of this unanimous 
official finding grows—and it becomes harder for anyone now to avoid 
seeking some effective remedy. 


I know of no more disturbing or challenging statement than the 
Commission’s conclusion that— 





Against the prejudice of registrars and jurors, the U.S. government appears 
under present law to be helpless to make good the guarantees of the U.S. Con- 
stitution. 

I want to add there, if this country of ours is going to go around 
the world with its Armed Forces, with its Ambassadors, with its 
foreign aid, with its diplomatic representation, and admonish other 
countries for the failure of democratic processes or the failure to ap- 
ply democratic processes, if they are going to condemn the total- 
itarians, if we are going to be critical of colonial power—I suggest 
that it is only right to expect in this country, Mr. Chairman, that every 
qualified voter be extended the privilege of the franchise, and that 
it be guaranteed and protected. 

There is no moral, political, or legal right on the part of anyone 
to deny to a fellow citizen the right to vote on the basis of his race, 
color, creed, or national origin. Phere is no possible justification for 
it. It is a violation of the Constitution, it is a violation of justice, it 
is a violation of morals and it is a violation of political responsibility. 

Now, having found these facts, referring to the Commission, five of 
the six members of the Commission agreed that the only way that 
they saw for substantial numbers of citizens now denied the right to 
vote to get that right before the next election was this Federal regis- 
trar plan. Governor Battle, former Governor of the State of Vir- 
ginia, dissented but offered no alternative way to make good the 
guarantees of the U.S. Constitution. 

I submit that anyone who dissents from this plan in this body or 
in the administration has an obligation, in view of the facts found by 
the Commission, to offer some other effective way to see that these 
people can register to vote. I submit that the refesa} to let citizens 


vote is a constitutional violation. It is, in fact, a repudiation of 
constitutional guarantees. 
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We, too, should be shocked into action, as Dean Storey testified in 
this hearing on Monday that he was. He said that every member of 
the Commission had been surprised by the flagrant denials of the 
right to vote found by the Commission. 

I do not need to argue the necessity or the constitutionality of this 
Federal registrar plan. I have referred to it already. The Com- 
mission’s report and its thousands of pages of hearings document this 
case. Chapter VII and VIII of the report demonstrate both the 
constitutionality of the plan and the inadequacy of all existing reme- 
dies. And Dean Storey’s testimony on behalf of the Commission 
before this committee made this case eloquently. We are all indebted 
to this illustrious citizen and splendid person, Dean Storey, for what 
is testimony that was irrefutable. 

Here was a great southerner, more importantly, a great American, 
a great human being, performing a great public service in the spirit 
of the true South—the South which produced Jefferson and Madison 
and Jackson—the South that fathered the great promise of equality 
in the Declaration of Independence—the South which demanded and 
got enacted the first civil rights amendments to our Constitution, the 
Bill of Rights. 

Dean Storey reminded the committee that he came from the Deep 
South, that his forebears were Confederate officers, that he grew up 
hearing about the alleged injustices of reconstruction. But he was 
also sworn to uphold the Constitution of the United States and, hav- 
ing seen the flagrant violations of it, he and his fellow Commissioners 
had devised what they believed to be an effective and necessary 
remedy. 

I do not need to show how moderate and limited this plan is. Dean 
Storey and the other members of the Commission went out of their 
way to stress the temporary character of the plan, its limitation to 
only Federal elections, and the fact that the temporary Federal regis- 
trars appointed would be named from among existing Federal em- 
ployees in or near the area concerned. 

I join in Dean Storey’s hope that the mere enactment of the plan 
will serve to persuade many of the southern districts practicing this 
discrimination to mend their ways—that the existence of an effective 
Federal remedy will lead to self-remedy in order to avoid Federal 
intervention. 

And let me add that there is no need of Federal intervention if 
yeople do the job for which they have been appointed or elected. 
The registration can be fully carried out, and I trust and hope and 
pray that it will, by the local officials. There is no need of Federal 
intervention at all if the people who are on the job holding these 
offices properly take care of their responsibilities. 

So I call for this plan’s enactment into law. It is, as Dean Storey 
made clear, the major recommendation of the Commission. It is not, 
as President Eisenhower said in his press conference on January 13, 
just “one plan that they thought might have some measure of validity, 
and therefore, they wanted to study it.” 

It is the result, as Dean Storey stressed, of long and painstaking 
study by the Commission and its staff. The studying has already been 
done, may I remind the President most respectfully. It is time for 
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action, and the action can take place in the Congress, and I trust with 
the enthusiastic support and cooperation of the executive branch, 

It is their considered judgment, the considered judgment of the 
Commission, that there should be a strong recommendation to this 
body and to the President. This plan is, as Commission member 
Dean Johnson said in his statement submitted to this committee 
Tuesday, “the chief fruit” of the Commission’s work and “the great 
civil rights test facing this Congress.” 

And, Mr. Chairman, I say most respectfully, this Congress will be 
held strictly accountable as to whether or not we are a constitutional 
body or whether or not we are going to continue to permit uncon- 
stitutional acts. This is supposed to be a lawmaking body, and I 
suggest that the least that we can do is to take the explicit language 
of the Constitution and start to act upon it. 

Frankly, the Congress of the United States is guilty of gross negli- 
gence unless it does something to enforce the 15th amendment when 
there is a body of evidence that is beyond contradiction that the 15th 
amendment to the Constitution is being flagrantly violated. 

Now, the time has come to stand up and be counted on this plan. 
The time has passed to talk of study and more study. That is what 
the Commission has been doing for 2 years. That is what the admin- 
istration should have been doing in these 4 months since receiving the 
Commission’s report. The Negro has been studied and surveyed, and 
restudied and resurveyed, and the discrimination against him meas- 
ured and appraised for some 90 years since the 15th amendment ex- 
plicitly unqualifiedly guaranteed him the right not to be denied the 
right to vote by reason of his race. 

It is time that this constitutional right be finally and fully en- 
forced. And we have the opportunity to make a historic break- 
through on this front because this Commission has shown the way— 
a way that two out of three southerners on the Commission supported. 

Here is the test, the main test on civil rights for this session and 
this administration. No member of this Congress, Mr. Chairman, 
can stand idly by and close his eyes to the failure to protect the right 
to vote or we are unworthy of a seat in this Con . 

The President has just about failed the test. In his last press con- 
ference he pulled the rug out from under his own Commission, or at 
least twisted it. This is a tragedy because with his strong support, 
with the support of the members of his party, this bill could pass and 
hundreds of thousands of qualified American citizens—perhaps mil- 
lions—would gain their right to vote. 

Senator Kreattnc. Would the Senator yield? 

Senator Humpnrey. May I just finish my statement, and then I 
will. 

It is a tragedy because this is the one area of civil rights where 
strong action might have been expected of the President in view of his 
noble words about protecting the right to vote. But once again after 
the platitudes there has been nothing to fill the vacuum. 

Even before the President’s last press conference, The New York 
Times had judged his state of the Union message on civil rights and 
found it wanting. The Times criticized his lack of 


an enthusiastic or a specific endorsement of such needed legislation as that pro- 
posed by the Commission to permit temporary appointment of Federal registrars 
in order to insure Negro voting rights. 
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The New York Times editorial of January 8 concluded that 


the almost casual treatment he gave the question will not make the fight for an 
effective civil rights bill this session any easier. 

But I submit we cannot look to the past or to an outgoing President 
much longer for leadership in this field—even though I urge it and 
respectfully request it. 

We must look to those of the future—to those in both parties who 
will have to live with this problem and uphold the Constitution in the 
years to come. 

I hope that instead of this becoming a partisan issue in the campaign 
ahead it will be an issue that this Congress has effectively disposed of 
by the long-needed legislation to make good the guarantee of the right 
to vote written into the Constitution 90 years ago. 

It seems rather ironical, Mr. Chairman, that after the Constitution 
explicitly spells out what are our constitutional responsibilities and 
duties that we are sitting around here now wondering whether or not 
we have the courage to follow the Constitution. 

I submit that this Government looks very puny, very weak, and 
rather immoral, enforcing small statutes upon citizens for minor 
breaches of the law, when the Government of the United States has 
not the moral courage apparently to even protect constitutional rights. 

I sometimes wonder if we have the same enthusiasm for a man’s 
right to vote that we do in collecting taxes. We hire an army of people 
to collect taxes, but we apparently are unwilling to put one person on 
the job to guarantee a man who pays taxes the right to vote. 

I submit that if a man is going to pay those taxes and take on the 
duties of citizenship which is required, the same Government that will 
extract the money from him has a responsibility to see to it that he at 
least has a right to vote as to who is going to collect those taxes, and 
the policies under which those taxes are extracted. 

This to me has gotten beyond the point of pleasant conversation. 
There is not a mortal in America that. believes in democratic govern- 
ment or constitutional government than can any longer defend the 
abridgement of the right to vote. 

Now, I yield to my friend from New York. 

The CuarrMan. Senator Keating. 

Senator Keatine. I know of the long record in favor of meaning- 
ful civil rights legislation which the Senator from Wisconsin enjoys. 

Senator Humpurey. Minnesota, if you please. 

Senator Kreattne. Well, it is near Wisconsin. 

Senator Humpuery. Yes, sir, thank you. I am happy to take on 
these duties. 

Senator Krattne. I know the two States adjoin, as I remember, 
and the Senator is highly regarded in both of them. 

Senator Humpurey. I hope you are right, sir. [Laughter.] 

Senator Keratrna. I can understand, looking toward Wisconsin, 
the East and the West, and the North, I can understand the motives 
behind the Senator’s remarks, and I did not hear the early part of 
them, unfortunately. But I would question whether the manner of 
getting a meaningful civil rights bill through this Congress is by a 
political attack on the President of the United States. 

The President, after all, is the one who recommended the creation 
of the Civil Rights Commission. He said nothing in his news con- 
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ference except to raise a perfectly legitimate lawyer-like question re- 
garding the possible constitutionality of this statute as to which I 
am perfectly convinced it is constitutional. I believe he could be 
convinced of that. 

He has recommended time and again to the Congress the enact- 
ment of at least his seven-point program which would be a terrific 
advance in the field of civil rights. It does not completely satisfy my 
desires. I have legislation which goes further than that, but cer- 
tainly on the enactment of this program, which he has repeatedly 
asked the Congress to enact, would be something that we could be 
very proud of, in my judgment. 

And I wonder, while we are at it, whether the Senator from Minne- 
sota can inform us as to the position of the majority leader of the 
Senate regarding this Federal registrar bill or legislation in that 
field ? 

Senator Humrurey. May I respond most respectfully to my friend 
from New York. Let me just say to you, my good friend, I have 
been on the civil rights frontline as long as I have been in public life. 
I did not need to get any recent conversion. I started this when I 
was mayor of Minneapolis and maybe before. I was the author of 
the first Municipal Fair Employment Practices Act. I was the author 
of the first proposal for a Civil Rights Commission, following the 
civil rights report of President Truman in 1948. 

So when I speak here, I am not speaking in light of 1960. I want 
that quite clear. And what I have said about the President was simply 
that [ wanted his wholehearted support. It seems to me that his 
support would make it easier for us to pass this legislation since it 
must be bipartisan, and the Senator from New York has been an 
advocate of this of great sincerity and of genuine effectiveness, and 
he knows I feel that way about it. 

I have only asked that we get this extra help because I know we 
have a tough fight. 

Now, let me say about the majority leader 

Senator Kreatrne. Let me interrupt to say, if your language before 
this committee had been phrased in the way you put it now, my 
question would never have been raised. I gained the impression 
that there were phrases in its which had political overtones. 

Senator Humpnurey. I wish you would read the statement. 

Senator Krarinc. If I am mistaken in that regard, I certainly 
would withdraw the statement. 

Senator Humrnrey. What I did was to read from the New York 
Times and I do not want to get into a partisan battle over civil rights 
because my party cannot come with clean hands and I know it. I 
am here for legislation. I am not here to see whether Senator 
Humphrey or Senator Hennings or Senator Keating or anybody else 
gets credit for it. I am here to see we get a bill out, and we are going 
to work together to get one out. : 

I merely want to say this about the leadership. I do not know 
what the leader’s position is, but I will tell you what I think his 
position ought to be. He ought to be leading the forces for it. 

Senator Kratrnea. I agree. 

Senator Humrurey. And [hope he will. 

Senator Krattne. I do, too. 
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Senator Humpnrey. And if he will take my advice, he will be so 
far out in front that some of us will have a hard time catching up. 
I will say this for our leader: He has always been an advocate for 
the constitutional guarantees of the right to vote. He has spoken 
this way and has acted this way. I hope he will take the lead on 
Federal registrars. I think he ought to; I shall encourage that he 
do so; and I recommend that all this testimony he carefully studied 
not only by the leader of the majority but of the minority and by all 
of the Members of our body as well. 

Senator Keatine. Well, I hope that the distinguished Senator from 
Minnesota will be effective in convincing the majority leader 

Senator Humpnurey. I will do my best. 

Senator Keatine (continuing). That he should join in this fight 
and be a leader in it because it would be certainly more helpful than 
any other single factor in getting legislation through our body. 

Senator Humpnrey. If my good friend from New York will take 
on his assignment with our respected and distinguished President to 
get unqualified cooperation and help, which I am sure he will be able 
to obtain, because the President is a good man, and I know he will 
want to do the right thing, I will take on the responsibility to the best 
of my ability of trying to convince my leader, the majority leader, that 
he should take the first forward step, and I think that we can look to 
that happily. 

Senator Kreatrne. Well, I think that probably the Senator from 
New York could perhaps do more with the leadership on the minority 
side in the Senate and with the Senators on the minority side than 
he could with the President of the United States. The Senator from 
New York is not consulted by the President of the United States as 
to what positions he should take on legislation. 

Senator Humpnurey. Sometimes the Senator from Minnesota is not 
consulted by the leader. But that is because the leader has good judg- 
ment, I am sure, on all these matters. 

Senator Kratine. Well, as has been observed before, I believe we 
have written a letter to the legal adviser of the President, the dis- 
tinguished Attorney General of the United States, asking for his 
opinion upon the constitutionality of this legislation, and that was 
after the press conference at which the President expressed some 
doubts about the constitutionality of this legislation, as I read the 
transcript in several of the newspapers. 

We are hoping for that opinion, we are indeed hoping that the 
Attorney General will advise the President, since, I believe, it has 
been suggested that the President made a lawyerlike observation. 

However lawyer-like it may have been, the President does not hap- 
pen to be a lawyer, and we can always, of course, question matters of 
constitutionality. 

Part 3 of the civil rights bill of 1957 was another matter, I believe, 
upon which there was some question about the constitutionality raised. 

Senator Humpurey. Yes, sir. 

The CuatrrmMan. There are always constitutional questions, however. 
We do hope that such questions may be resolved by the Attorney 
General, the legal adviser to the President, either for or against the 
constitutionality of this legislation, because we always want opinions 
and we like to study and have the benefit of such opinions from au- 
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thorized officers of the Federal Government irrespective of political 
arties. 

Senator Kearrne. Will the distinguished chairman yield to me on 

that point ? 

The Cuarrman. Indeed, yes. 

Senator Keatine. It is my opinion—and I have a high regard for 
the Attorney General of the United States, but I believe we have just 
as good lawyers in the Senate of the United States. I do not think 
there is any question in the world about the constitutionality of this 
legislation, properly framed, and I do not agree that we need to wait 
on reporting out a bill from this committee until we get some opinion 
from the Attorney General of the United States. 

I think the distinguished chairman is as well capable of reaching 
a conclusion and perhaps some of the rest of us to a lesser extent, as 
the Attorney General of the United States, and I favor the reporting 
out of legislation without any delay waiting for the Attorney Gen- 
eral to render any opinion to this committee. 

The Cuatrman. I thank my colleague for his generous comment, 
and I do not mean to be interpreted, of course, as saying that we 
should abide the opinion of the Attorney General or indeed the Presi- 
dent before this legislation should be considered, but all opinions 
emanating from authoritative and responsible official sources are help- 
ful to a committee which has the responsibility of determining just 
what bill, if any, should be reported to the U.S. Senate. 

Senator Humpnrey. I might add, Mr. Chairman, that it is my view 
after having been here 

The Cuatrman. I think there is plenty of credit in this matter of 
— rights to go around amongst those who have been active in the 

eld. 

Senator Humenrey. That is right. 

The CHarrman. And such measure of blame as may be assessed 
might be distributed, too. The Chair might hope that we, upon this, 
if it be a pleasant and happy note, might conclude our discussion 
then on matters relating to the political parties, I think the American 
Negro citizens are tired of being made a political football of by the 
political parties and announcements in conventions and platforms, 
and having one party charge the other with being derelict and not 
making enough progress. 

I think what we might hope for is that this committee get down 
to the serious business of looking at this legislation and coming to 
some determination with respect to it. For that purpose we welcome 
the testimony. 

Senator Keatrne. To all of which, Mr. Chairman, I say “Amen.” 

The Cuarrman. I thank my distinguished friend, who is himself 
an able. and diligent and most persuasive advocate and member of 
bar and has been for many years of high standing. 

I would like to announce at this time the presence of the children 
of the seventh grade of the Burgundy Farm Country Day School of 
Alexandria, Va., who are here with Mr. John Trott, the teacher of 
the seventh grade, and one of the students is the son, I understand, 
of Mr. Gordon Tiffany—whom we all know and admire—the staff 
director of the U.S. Civil Rights Commission. Also included in the 
group, I am informed, is the son of Mr. Curtis E. Johnson, a member 
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of the staff of the Constitutional Rights Subcommittee, one of the 
Judiciary Committee subcommittees under my chairmanship. 

And I would like to say, if I may, on behalf of the members of 
this committee, that we welcome all of you here today. We would 
like to have you rise, if you will, and make your presence known, and 
you, Mr. Tiffany, can you persuade the young ladies and gentlemen 
to rise, and we thank you for coming here and we appreciate your 
interest in your Government. [ Applause. | 

Thank you very much, boys and girls, and we hope these proceed- 
ings are not too much in the nature of what aiahiste called a class- 
room recitation. 

These committees, you know, convene for the purpose of deter- 
mining what legislation, after hearings, shall be reported from a 

iven committee to the U.S. Senate and to the Congress for action and 
Coie formulated into law, being made the law of the land. That 
is the reason we are having the hearing today, and we are indeed 
very glad to have you here this morning. 

I wish I had had the opportunity at your age of hearing something 
like this myself. Many of us were not given that opportunity or 
privilege wha Wwe were youngsters and maybe this is something you 
will remember for the years to come, during that period of time, 
and realize that our Government under our system of a democratic 
republican form of government survives only because of the interest 
and activity of the people of the country, the citizens who take part 
in public affairs. 

The question we are dealing with here today is the matter of voting, 
and I am sure you understand that the matter of voting is not the 
only responsibility of citizenship, the matter of activity in Govern- 
ment, and interest in and participation in public affairs goes hand 
in hand, I might say, with the right to exercise your voting con- 
stitutional rights when you elect public officers and vote upon other 
matters of public interest. 

Will you please continue. 

Senator Humpnrey. Mr. Chairman, I have completed my state- 
ment. I believe that the note upon which you summarized these pro- 
ceedings this morning is a most constructive one. I just happen to 
believe that there are enough of us in the Congress who have ex- 
pressed ourselves from time to time relating to the importance of 
effective civil rights measures so that if we can pool our efforts and 
join together so that we will get this job done. 

Both political parties have a responsibility here that we cannot 
shirk, and all I am asking is that we proceed at least on this very 
moderate and yet responsible measure of the Federal registrars, where 
they are needed, where there has been a breakdown in the registra- 
tion procedure. 

I want to thank the chairman. If there are no other questions, I 
know there are other witnesses and I am grateful for this opportunity 
to appear. 

The Carman. Senator Hayden, as the distinguished majority 
member of this committee and the distinguished President pro tempore 
of the Senate, do you have any questions? 

Senator Haypen. Not being a lawyer, I have no questions. 
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The CHarrMan. Senator Hayden often disclaims being a lawyer, 
but having seen him during my 10 years as a Member of the Senate, 
I know he is a far better lawyer than a good many members of the bar. 
I know of many people who have the licenses but are not readily ap- 
oreciative of matters of law. And while he modestly disclaims being a 
awyer, I think I would trust him with matters of law and judgment— 
I would even trust Senator Hayden to chart a course in any field 
which comes within his domain. 

Thank you, Senator Hayden. 

Senator Keating, have you any questions? 

Senator Kratine. No, I have no further questions, except to—— 

Senator Jorpan. I amsorry I am late. I tried to get away. 

Senator Kreatine. Except to wish the witness well and hope I will 
be seeing him back in Washington again. 

Senator Humpurey. I will bearound. [Laughter. ] 

The Cuarrman. Senator Humphrey, we are very glad you came to 
us this morning, and there is much we could say, of course, respecting 
not only what you say but what you do—— 

Senator Humpnurey. Thank you. 

The CHarrmMan (continuing). In the area of citizenship, civil 
rights, and public affairs. Have you submitted your statement for the 
record / 

Senator Humpurey. Yes, I have. If there are no other questions, 
I will excuse myself. Thank you very much. 

The CHatrmMan. If there are no other questions, may we proceed 
now to Mr. Joseph L. Rauh, Jr., who is a distinguished member of the 
bar in the city of Washington, D.C., and has engaged in the practice 
of the law here for a number of years, acquitting himself with honor 
and distinction, and who has also devoted much of his time, without 
compensation, to the defenses of the rights of others under the con- 
stitutional laws of the United States. 

We welcome you here, Mr. Rauh. I see Mr. Clarence Mitchell of 
the NAACP on your right and Mr. William Taylor on your left. 

I had the pleasure of seeing you, too, sir, before and we are pleased 
to have you here today. Will you proceed, Mr. Rauh, in any manner 
that is suitable to you. 


STATEMENT OF JOSEPH L. RAUH, JR., ON BEHALF OF THE AMERI- 
CAN COUNCIL ON HUMAN RIGHTS, AMERICAN JEWISH COMMIT- 
TEE, AMERICAN JEWISH CONGRESS, AMERICAN VETERANS 
COMMITTEE, AMERICANS FOR DEMOCRATIC ACTION, BROTHER- 
HOOD OF SLEEPING CAR PORTERS, CATHOLIC INTERRACIAL 
COUNCIL, INTERNATIONAL UNION OF ELECTRICAL WORKERS, 
JEWISH LABOR COMMITTEE, NATIONAL ASSOCIATION FOR THE 
ADVANCEMENT OF COLORED PEOPLE, UNITARIAN FELLOWSHIP 
FOR SOCIAL JUSTICE, UNITED AUTOMOBILE WORKERS, AND 
WOMEN’S INTERNATIONAL LEAGUE FOR PEACE AND FREEDOM; 
ACCOMPANIED BY CLARENCE MITCHELL, OF THE NAACP, AND 
WILLIAM TAYLOR, OF ADA 


The Cuatrman. I might remind witnesses that, unfortunately for 
us, the Senate does convene at 12 o’clock. I say unfortunately for the 
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committee, and without further comment we would like to have you 
proceed. 

We have two other witnesses called for today: Mr. Harris and Prof. 
Robert B. McKay, and I do hope that we may conclude with the gen- 
tlemen who have been scheduled, for the committee must recess. 

Mr. Rauh. 

Mr. Ravn. Thank you, Mr. Chairman. 

Senator Keratinc. May I say, Mr. Chairman, before you pro- 
ceed 

The CHatrMan. Senator Keating. 

Senator Kreattnc. That it will be necessary for me to leave. I do 
not mean any discourtesy to the witnesses, but I am required to leave 
in just a few minutes. 

The CuHatrman. I think we all have that problem, Senator Keating. 
As Mr. Rauh may know, some of us are rather actively engaged in the 
bill presently before the Senate and 

Mr. Mrrcnetyt. Mr. Chairman, since Senator Keating has to leave, 
I would like to say we are not testifying becausé we are interested in 
conserving time. 

Mr. Rauh is going to speak for all of us, but I did want this to be 
said before Senator Keating leaves: that I certainly agree with the 
sentiments of you, Mr. C hairman, with Senator Keating and Senator 
Humphrey, that the colored people of the United States are tired of 
being studied. I think that there has been enough study—sometimes 
I feel like a walking encyclopedia with the cover torn off—and I think 
that if we could expedite these hearings and get this bill to the floor 
and passed, it certainly would be a wonderful thing. 

I think that all the presidential candidates on both sides ought to 
be talking like Senator Humphrey was talking this morning on this 
question, “because I think it Is a disgrace that in the U nited States 
we are more interested in collecting taxes from people than we are in 
getting people the right to vote. 

The CuarrmMan. Thank you very much, Mr. Mitchell, for your state- 
ment. 

Mr. Rauh. 

Mr. Ravn. Mr. Chairman, thank you very much for those kind 
remarks. 

I am here today representing 13 organizations: American Council on 
Human Rights, American Jewish Committee, American Jewish Con- 
gress, American Veterans Committee, Americans for Democratic Ac- 
tion, Brotherhood of Sleeping Car Porters, Catholic Interracial Coun- 
cil, International Union of Electrical Workers, Jewish Labor Com- 
mittee, National Association for the Advancement of Colored Peo- 
ple, Unitarian Fellowship for Social Justice, United Automobile 
Workers, and Women’s International League for Peace and Freedom. 

I would like at this time, if I may, to give my statement to the re- 
porter for insertion in the record, and this will save time and I want 
to be helpful 1 in trying to get the others on today. 

The Cuamman. Mr. Rauh, we are: always glad to hear from you and 
we do not want to shut you off. If it is necessary for us to suspend 
your testimony, we will convene at another time to hear such other 
things as you may have to say. 

Without objection, your statement as submitted will be received and 
inserted in the record at the conclusion of your remarks. 
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Mr. Ravu. At the outset, we would like to thank the committee for 
holding these hearings and holding them so quickly and holding them 
so expeditiously. 

We were concerned that the hearings might delay the consideration 
of the civil rights bills now scheduled for February 15. I was de- 
lighted this morning to hear the Senator’s announcement that the 
hearings would end on February 5, that the hearings would be printed, 
and that decisions could be reached so action could be taken when the 
bills are debated on and after February 15. 


I am sure that by February 5 the groups who are opposed can be 
fully heard. 


I would like to say 


The CHarrmMan. We are making every effort, Mr. Rauh, and, as 
chairman of the committee, I brought this matter up as the first matter 
on the agenda yesterday. The committee reached a determination with 
respect to it and efforts are being made to give every one an oppor- 
tunity to be heard, whether their position is one way or the other or 
somewhere in between. 

Mr. Ravn. The contribution of the 13 organizations that I rep- 
resent this morning is that we are pooling our testimony here this 
morning in an effort to make speed possible, and therefore we are try- 
ing to make our contribution to this as well. 

I will not detain you with the evidence of the denials of the right 
to vote because there has been adequate testimony on that before and 
there will be adequate testimony on that after me. 

I would only say that the Commission on Civil Rights has made 
the exploration, has found the facts, and the time for action is now. 

We do not think it an overstatement to suggest that the registration 
of Negroes in the South is one long obstacle course with roadblocks 
at every turn. Registration is the focal point in the denial of voting 
rights of our citizens, Negro citizens, and further Federal action to 
protect voting rights must be directed at this focal point. 

T would like to emphasize, if I may, Mr. Chairman, that what the 
Commission has come up with is proof that the difficulty lies in the 
registration area today, and that, it seems to me, is what makes the 
proposal to which I will come to a specific remedy. This proposal is, 
in fact, aimed at the very point in the electoral process where the 
difficulty is, and it does seem to me that the Commission was wise in 
aiming its solution at the point of difficulty—registration. 

Now we all remember back to the days of 1957 when the Civil Rights 
Act, the first Civil Rights Act since 1870, was enacted. We all had 
high hopes for the voting parts of that bill. We all recognized its 
inadequacies in other ways, but we did have high hopes for the use of 
that bill as a method of protecting voting rights. 

Now it is too early to pass a complete judgment as yet. The law 
has been in the courts. But I think we can pass this much of a judg- 

ment, and the Commission did pass it: that case-by-case adjudication 
is not the solution of the denial of voting rights in the South. There 
are just too many denials. There are just too many State officials 


resisting. There is just too big a job to continue to solve the problem 
on a case-by-case basis. 
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There is much good that can come from the 1957 act, but I think 
that it can be generally agreed now that the 1957 act is not enough 
and that a further step is necessary. 

The further step proposed by the Commission has been described 
here many times, and I shall not redescribe it. It is in the prepared 
statement. I would just like to say on behalf of the 13 organizations 
which are testifying this morning through me, that we commend the 
Commission for one of the most significant forward-looking steps in 
recent years toward the protection of the civil rights of all Americans. 

We believe that Federal registrars would herald the beginning of 
the end of discrimination against the voting rights of Negro citizens. 
Our 13 organizations lend our full support to the Commission concept 
of Federal registrars. 

Just a word about the Commission: We have more details about 
them in our statement, but this was a remarkably effective group of 
men. I must say for myself, I think for most of the organizations, 
that we were concerned when this Commission was appointed. It 
looked to us at the time that it was more an armistice commission of 
three for civil rights, and three against, than it did look like a 
really active vigorous body. 

Well, we were wrong, and I want to put on the record a certain 
feeling and a pleasurable feeling of having estimated this situation 
wrong. The commissioners took their job seriously, and they did 
a great public service in this proposal. 

But now, it seems to me, when five of the six members of the 
Commission support the proposal—three are Republicans from the 
North and two are southern Democrats—two are college presidents, 
two are deans of law schools, one is a former Governor—their record 
of public service hardly suggests any lack of support for our best 
conservative institutions, and I would say, in a word, that Congress 
can do no less than these distinguished men have proposed. 

I sometimes smile when I hear some of the attacks on this proposal 
as a proposal for carpetbaggers. Does anybody seriously suggest 
that Dean Storey and former Governor Carlton are making pro- 
posals for carpetbaggers? Of course not. What they are making 
are constructive proposals for solution of a difficult problem of 
American life. 

I will not detain you on the question of constitutionality. 

On the question of congressional power to act, I do not think there 
is any substantial question. 

I do not want to join the issue of whether the President was wise 
or unwise in making a reference to constitutionality. There might 
be some constitutional problems about some procedural matters in 
implementing the program, that is, at the stage of procedure a con- 
stitutional problem might arise. 

But there is no problem about the power of Congress to put in effect 
a fair registration system. That power stems from the constitutional 
provisions themselves, article 1, section 4, and the 15th amendment. 

Tn other words, I would just like to make clear that I do not under- 
stand the point of congressional power as distinguished from the 
method of implementation even to be in issue. I have heard no one 
make a rational argument to the contrary. 
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When you get to the question of methods of implementation, con- 
ceivably constitutional issues could arise such as, for example, 
whether the registrars, the State registrars who are being supplanted, 
have any rights. You get a possible question in that area. 

Now, it seems to me, and it does to most of the lawyers for these 
organizations with whom I have discussed it, that there is no con- 
stitutional necessity for a full hearing procedure. But having said 
that much, I would like to suggest that it be granted nonetheless, 

In other words, it seems to me that when we are trying to protect 
rights, it is probably best to lean over backwards and be careful 
not to lessen any other rights in so doing. 

So while I personally believe that there is no constitutional right 
in the State registrar to have a hearing before a Federal registrar is 
appointed, I would nevertheless suggest that it might be the course 
of wisdom and of prudence and also of getting the bill enacted to avoid 
this argument by a provision for a hearing which would allow the 
State registrar who is being supplanted to present his case and to be 
fairly treated. The hearing could either be before the Commission 
or an individual Commissioner or a hearing examiner. 

The CHarrmMan. At that point, Mr. Rauh, and in touching some- 
what on that same subject in consideration of these bills pending be- 
fore the committee, some of us have been concerned particularly with 
one question, and that is this: The U.S. Commission on Civil Rights 
reported that they found in certain counties of the State of Alabama 
that the board of registrars had for long periods of time been left 
vacant and, as a result, of course, there would be no board of registrars. 

How is it to be shown where there are no registrars in office that the 
failure to register our American Negro citizens is due to race, color, 
or national origin? What is your view on that? That is the sort 
of argument we have to meet when these things are debated on the 
floor. 

Mr. Ravn. I do not believe, Senator Hennings, that that would 
present too difficult a problem. I would think that the Commission 
would look to see the number of Negro registrants in the area, would 
compare it with the total number of Negroes of voting age in the area 
and would then try to find out if there has been any applicants, Negro 
applicants. 

I believe if there had been a number of unsuccessful Negro appli- 
cants, it would be a prime facie case as to the grounds of resignation, 
subject to rebuttal, and I think if the Commission would allow the 
registrants who had resigned to rebut this case, their job would be 
completed. I do not believe that ordinarily there would be any ques- 
tion raised by the State registrar about his resignation. Usually they 
resign with the statement in the press that it 1s a method of protect- 
ing the rolls against Negroes. 

I think this isa solvable problem, sir. 

The Cuatrman. Mr. Rauh, you are sufficiently familiar with the 
legislative process to know that when we get out on the floor and 
undertake to debate and pass legislation we are met by all manner, 
depending upon what we may be advocating or indeed opposing, all 
manner of arguments, some of which we think, may think are meri- 
torious, some of which we think are entirely without substance. But 
it is not precisely a game of checkers on the floor of the U.S. Senate. 
It is very rough going when you come to try to pass legislation. 
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And that is why I think that while many of us in one way or an- 
other, may have deep convictions upon these problems and while 
we indeed like to hear witnesses reaffirm these convictions by beauti- 
fully phrased and eloquent statements relating to them, the thing 
that concerns the fellows who are up on the firing line are these ques- 
tions that are raised, raised in committee and raised on the floor and 
thrown at you during debate. That is where the going is rough, and 
the eternal verities of certain questions may be subscribed to by some 
members and rejected by others. But in the general tenor of debate, 
the questions that go to the solar plexus area and the midsection are 
the ones that are difficult. 

Mr. Ravn. Sir, it was precisely because of that, that I suggested 
with respect. to the confrontation issue, with which I presumed you 
were going to be attacked, that even though you decide that legally 
the hearing was unnecessary, that you grant it. It was precisely 
the—— 

The CuHatrman. I was about to say that I appreciate and I am sure 
the members of the committee appreciate your practical approach to 
this, Mr. Rauh, and if I may ask you another question 

Senator Keating. May I inquire on that point, Mr. Chairman, 
on that same point? 

The CHarrmMan. Yes, sir, Senator Keating. 

Senator Keatinc. You may be right practically. Legislation has 
already been attacked on that ground. But as I understand all of 
these bills before us—and it is not likely that the bill we report out will 
be any one of these, I would say, from past experience—but all of 
them, in all of them, it seems to me the local election official is not sup- 
planted. He remains in office, if he is there at all. It is only if he 
doesn’t exist that we could say he was supplanted, but the Federal 
registrar comes in to discharge some of his duties, and it strikes me 
that is the nature of this legislation. 

The CHairMaNn, Yes. 

Senator Keating. So that I would be pretty clear in my own mind 
that it is not a judicial proceeding in which confrontation and a hear- 
ing would be required, but I am happy to have your views and per- 
haps you are right, that as a practical matter in order to wipe away 
one of the objections, because there will be plenty of others thought 
up—it might be wise to include that. 

Mr. Raun. You said precisely 

The Cuatrman. The Senator is right, there will be many, many 
things raised; we can count on that. And that is why we are raising 
some of them with you, Mr. Rauh, in view of your special qualifica- 
tions in this, as in other fields. 

Now, as I understand the theory of this proposed legislation that is 
before us, denial of the right to vote must be based on race or color 
or national origin. How would you suggest that this be established 
if one has been denied the right to vote on that basis, Mr. Rauh? 

Mr. Ravn. Initially, it would have to be established—— 

The Cuarrman. Any one of these I have suggested ? 

Mr. Ravn. Initially, I would say that it would be established by 
one or more of the nine persons who have complained. 

I want to make clear, I am sticking pretty close to the Commission, 
and I am doing that because it seems to me, in all honesty, that we 
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wouldn’t be here with this proposal as a serious possibility of legisla- 
tion if it were not for the Commission’s proposal. 

In other words, if this had just come as an individual Senator’s idea, 
and, indeed Senator Hart had something very close to this a year ago— 
if this had just come in this way, I do not believe it would have 
caught the national fancy, the national attention that it has, and, 
therefore, we have in our statement followed quite literally the Com- 
mission, because I feel that the possibility of legislation does come 
in substantial measure from the fact that this was a Commission 
proposal. 

I do not know whether I would have suggested nine persons com- 
plaining or not. But they did, and I just accept that. 

The Cuatrman. We have to have some figure. 

Mr. Ravn. That is right. 

The CHarrman. So they have suggested nine persons. Those 
things are not really the heart of the legislation. 

Mr. Ravn. So I would say that after the nine complaints are made, 
that a hearing examiner would be created by the Commission, that 
one or more of these men would testify, that they would explain what 
they did, why they thought they should have been registered. 

The State official would then have the opportunity to say that 
they were not qualified, and if he bore the burden of disproving 
the allegations or if the allegations had not actually set up a prima 
facie case, then the complaint would be dismissed. 

But if the complainant sustained his burden, and it was not ade- 
quately answered by the State registrar or he did not want the op- 
portunity to come in, then I think your case is made. And once it is 
made, then I think the Federal registrar should be able to register any- 
one in the area for which he is operating, that is, the Federal registrar, 
should be able to register anyone within that area who comes in 
and seeks registration. I do not think this system can work if each 
individual is required to prove discrimination, and I do not think 
that is required constitutionally. 

The Cuarrman. Thank you, Mr. Rauh. 

Mr. Ravu. There are four bills pending, one by Senator Humphrey, 
one by Senator Morse, one by Senator Javits, and one by Senator 
Humphrey and others. 

The Cuarrman. They are all in the record, Mr. Rauh. 

Mr. Ravn. I do not propose to analyze the four bills and take time 
on that. I would just like to set forth a few of the principles that we 
think should guide the committee in its amending or rewriting or 
changing of these. 

First, the act should require that if any one of the nine complaints 
is well founded, then there is power to go ahead, 

Secondly, the act must take care of the question of the resignation 
of registrars, which is the point to which Senator Hennings addressed 
himself before, as well as affirmative discrimination cases apart from 
resignation. 

Third, the registration unit should be large enough to be administra- 
tively effective. In other words, it wouldn’t do much good to have so 
small a unit that you have to go through this Federal appointive 
procedure time after time. We would suggest the congressional dis- 
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trict possibly or even a State as a proper unit for the registrar where 
real discrimination had been shown. 

Fourth, we suggest that the registrars must have adequate staff and 
financing. You just cannot have the local postmaster do this in his 
spare time. If the proposal is to succeed, it must be run as a full-time 
operation with adequate staff. 

Fifth, once established, Federal registrars should be authorized to 
register any citizen in the district. 

Sixth, people registered by the Federal registrar should be able to 
vote for all candidates for Federal office. 

Seventh, the Federal registrar should perform his duties until re- 
lieved of them or the office is abolished. 

Eighth, if the Civil Rights Commission is not extended, although 
we would propose it be extended, there must be another agency vested 
with this power. 

And ninth, there must be adequate civil enforcement power to carry 
it out, 

Possibly, tenth, there should be a proposal that the President should 
be given discretion whether to appoint a registrar. 

The suggestion—and this is again to answer a point that will be 
raised against you, the way some of the bills—— 

The Cuamman. Whether it is “shall” or is discretionary ? 

Mr. Ravn. Yes. 

The CHarrMan. We anticipate that. 

Mr. Ravn. Yes, sir. 

The CuatrMan. What is your opinion about it? 

Mr. Ravn. Well, this is again a place where I would be inclined to 
give a little in an effort to sell our product here. I think that some 
Presidential discretion may be in order. He may not want in every 
case to go ahead. I would hope that he would go ahead regularly 
when discrimination has been shown. 

The CHatrmMan. In Senator Humphrey’s bill, as you know, S. 2814, 
the word “shall” is used. 

Mr. Ravn. I would not have any opposition to changing that to 
“may” myself, and—well, all of these points, obviously, I have not 
checked with each of the 13 organizations. 

The CHarrman. We understand all that, Mr. Rauh, but these are 
the things that are going to confront us. 

Mr. Ravn. Yes. 

The Cuatrman. Whether it be “shall” or “may,” and whether the 
word “may” will be substantially satisfactory to you, and we presume 
you must speak for some of the clients or groups—I should not say 
clients, but groups, but that is your judgment. 

Mr. Ravn. I will take my 

The CuatrMan. That is your judgment as a lawyer and one inter- 
ested in the progress of this legislation ? 

Mr. Ravn. If I do not come back for these organizations, you will 
see I gave too much away. 

The CuatrMan. You are helping us a great deal, but you would not 
be helping us, Mr. Rauh, if you did not give us your best judgment on 
it. That is what you have been doing. 

Mr. Ravn. If I had a vote, I would vote for the word “may.” 
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The CuatrMan. Thank you, sir. 

Mr. Ravn. There are differences in details of all these bills, but the 
yurposes and principles of the Commission’s proposal and of all the 
Sonalaaens before this committee are fundamentally the same, and 
we support them wholeheartedly. 

Now, in conclusion, I would really like to direct my statement some- 
what to Senator Keating because I do want to make this a bipartisan 
approach, sir. We feel that 4 months has elapsed and it is up to the 
administration to take a position. 

I also agree it is up to the majority leader to take a position. I 
want to make clear that as organizations we do not care who gets 
the credit. In fact, we want everybody to get the credit. We want 
a registrar bill. There is not a phones motive in our position. We 
were in to see the majority leader and we begged him to come out 
for the Federal registrars. We were in to see the minority leader and 
we urged him to come out for the Federal registrars. We were in 
to see the Attorney General and we urged him to come out for it. 

Senator Keatine. Well, Mr. Rauh, I share the hope that the At- 
torney General will respond to our invitation and will appear here. 
My only point is that if he does not, that is no reason why we should 
be deterred from immediate action. 

Mr. Ravn. Precisely. 

Senator Keating. Kiter all, it is the Congress that does the legis- 
lating. I belong to the President’s party, but I do not take my dicta- 
tion as to how I shall vote on what he feels. I usually agree with 
him, but not always, and I think it is up to the Congress to do the 
legislating, and I hope we will have the benefit of the Attorney Gen- 
eral’s legal abilities in our deliberations. But that is my only point: 
that it is not their responsibility ; it is ours, right here. 

The Cuatrman. I think the Senator is exactly right about that. 

Mr. Ravu. Well, I just wanted to make this point on behalf of the 
organizations. We are solely interested in enactment of the registrar 
proposal without any regard to the political implications. Whether 
the bill is called “X” or “Y” is unimportant, whether it is supported 
by one person or another, we want to assist you, and we are happy 
to have people on both sides of the aisle, who are working for this. 

Let us put this issue above politics, because it is a moral issue that 
requires the support of everyone. 

There is one additional problem and I would like, in conclusion, to 
address myself to it. There is a suggestion that this proposal does 
not go far enough. I think there are some people in administration 
circles who have considered this point. They say: What is the use 
of registering people if you do not also vote them? If you have a 
Federal registrar, you ought to have a Federal voting official. 

I think many of our organizations probably would have proposed 
this if they had been on the Commission. I am not sure if I had been 
on the Commission I would not have proposed that. I am not sure 
that Mr. Mitchell, if he had been on the Commission, would not have 

roposed that. 

But what I do want to say is that it seems to me it is no ground for 
not having registrars, because somebody might have gone further. 
After all, if we get the Federal registrars ae people are still denied 


the right to vote, Congress is still here, Congress can still deal with 
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this problem. I am for this bill not because it is a panacea but be- 
cause it is a milestone on the road to solving this problem. It is a 
particularly well-placed milestone because it deals with the problem 
where it is the most acute, namely, on registration. If registered 
people are not allowed to vote, then let us go on and do the final job. 
But it ill behooves anybody who wants to go further to say they will 
not go this far. We call upon oneal administration, the De- 
partment of Justice, the leadership on both sides of the aisle in both 
Houses of Congress—to make possible the enactment of a Federal 
registrar bill. 

I have already put in the statement, sir, so it is not necessary for 
me to take any more time. 

The CHarrMan. Yes, you have, Mr. Rauh, and you have been most 
generous with your time in coming to us, and I know that the other 
members of the committee as well as I appreciate your willingness to 
be of assistance to us. 

May we call on you further, Mr. Rauh? 

Mr. Ravn. That would be the greatest honor I could have if I 
could be helpful in drafting. 

The CHatrMan. On consultation ? 

Mr. Ravn. Yes. Could I possibly suggest another document for 
therecord? Itisa Library of Congress, Legislative Reference Service 
study on the constitutionality of national legislation—— 

The Cratrman. Mr. Rauh, that has been put in. Thank you very 
much. We accepted that and made it a part of the proceedings, I 
think, in the hearing a day or two ago. (The document referred to 
may be found as exhibit 5, on page 643 of the appendix to these 
hearings. ) 

Mr. Ravn. Thank you very much. We are glad. Thank you 
very much, sir. 

The CuarrMan. We are very glad you offered it. 

We thank you very much, gentlemen, for your consideration and 
your helpfulness today. : 

(The prepared statement of Mr. Rauh is as follows :) 


STATEMENT OF JOSEPH L. RauH, VICE CHAIRMAN, AMERICANS FOR 
DEMOCRATIC ACTION 


My name is Joseph L. Rauh, Jr., and I am vice chairman of Americans for 
Democratic Action in the field of civil rights. I appear this morning to testify 
on the voting rights bills before your committee on behalf of the following 
organizations dedicated to the promotion of civil rights in America: 

American Jewish Committee, American Jewish Congress, American Veterans 
Committee, Americans for Democratic Action, Brotherhood of Sleeping Car 
Porters, Catholic Interracial Council, International Union of Electrical Workers, 
Jewish Labor Committee, National Association for the Advancement of Colored 
People, Unitarian Fellowship for Social Justice, United Automobile Workers, 
Womens International League for Peace and Freedom. 

At the outset, I would like to express the appreciation of these organizations 
for this opportunity to offer our views on the voting bills now before you. I 
would also like to express our gratitude to the committee for its recognition of the 
importance of this legislation and the priority it deserves, by scheduling these 
hearings in ample time for the Senate to act during the forthcoming civil 
rights debate commencing February 15. We are confident that the committee 
and its distinguished chairman, while giving ample opportunity for the expres- 
sion of diverse views on the merits of these voting proposals, will not permit 
these hearings to become a vehicle for delaying badly needed action. 
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DENIALS OF THE RIGHT TO VOTE 


If the grim facts about denials of the right of American citizens to vote 
were not generally known before, the report of the Civil Rights Commission 
provides new and overwhelming documentation of these denials. Today, almost 
100 years after the Civil War, there are 16 counties in the Southern States 
where Negro citizens constitute a majority of the voting-age population, and yet 
mot a single Negro is registered to vote. In 49 other counties with Negro 
majorities, less than 5 percent are registered. In all of the Southern States, 
only 1 Negro in 4 of voting age is registered (as against 60 percent of the 
voting-age white population). 

These statistics are eloquent testimony to the dimensions of the need for 
action. But the Commission, through its hearings in Alabama and investiga- 
tions of other complaints, was able to document not only the dimensions of the 
problem, but also the techniques used to disenfranchise Negroes. 

Boards of registrars in some areas fail to meet or function for months and 
years at a time. When the boards meet, they give immediate attention to 
white applicants, while requiring Negro applicants to wait hours at a time and 
return on other days. Some boards require that applicants be vouched for 
by registered voters and bar the few registered Negroes from vouching for 
more than one applicant. 

Negro applicants with sufficient endurance may finally reach the registrar, 
where they are given “interpretation” tests declared unconstitutional by the 
Supreme Court. Applicants with college and graduate degrees, some of them 
previously registered in other States, are denied registration on “literacy” 
grounds by registrars who do not possess a high school education. 

In an effort to forestall court review, registrars may permit the filing of 
applications but never act on them. When court action appears imminent, 
registrars resign and registration records disappear. The ultimate weapons 
are intimidation and violence. 

We do not think it an overstatement to suggest that the registration of 
Negroes in the South is one long obstacle course with roadblocks at every turn. 
Registration is the focal point in the denial of the voting rights of our Negro 
citizens and further Federal action to protect voting rights must be directed 
at this focal point. 

THE CIVIL RIGHTS ACT OF 1957 


The discriminations just outlined were essentially the facts that led Congress 
to pass the Civil Rights Act of 1957. The provisions of that act authorizing 
the Attorney General to seek Federal court injunctions against interference 
with the right to vote have not yet had a full test.. We strongly urged the 
injunction remedy then and we still believe it will prove a useful instrument. 
But it is clear now that the 1957 act is too limited to accomplish all that had 
been hoped for or expected of it. 

Injunctions are not enough when each State official stands defiant until he 
is personally sued. Case-by-case determinations are not adequate when the 
fundamental rights of millions are being denied. Where the resignations of 
registrars can prolong litigation indefinitely, something more effective is needed. 

No one can speak about this situation without a sense of shame. Almost 
everyone agrees that it cannot be allowed to continue, that something must be 
done. But talk is cheap: we will judge ourselves and we will be judged only 
by results, and thus far we have not produced them. 


THE COMMISSION’S REGISTRAR PROPOSAL 


In response to the mandate of Congress, the Civil Rights Commission has 
come up with a remedy which is direct and effective. Finding that the 1957 
act is insufficient to protect the right to vote, the Commission suggests the estab- 
lishment of a system of temporary Federal voting registrars empowered to reg- 
ister voters who are qualified under State laws. The President would appoint 
registrars only after he had received nine or more affidavits from individuals 
within a political subdivision of a State alleging denials of registration because 
of race, color, religion, or national origin, and after the Civil Rights Commission 
had investigated and found one or more of the affidavits valid. The registrars 
would be Federal employees located in the area involved; they would register 
those qualified to vote in Federal elections and certify their names to the 
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responsible State officials; their jobs would end when the President determined 
that their presence was no longer necessary. 

We commend the Civil Rights Commission for one of the most significant, 
forward-looking steps in recent years toward the protection of the civil rights 
of all Americans. We believe that Federal registrars would herald the begin- 
ning of the end of discrimination against the voting rights of all Negro citizens. 
We lend our full support to the Commission concept of Federal registrars. 

Who are the men who have advanced this significant proposal? 

John A. Hannah, Chairman of the Commission, is president of Michigan State 
University. He was Assistant Secretary of Defense, a president of the Associa- 
tion of Land Grant Colleges and Universities, a member of the board of gover- 
nors of the American Red Cross and of the board of directors of Michigan Bell 
Telephone Co. 

Robert G. Storey is dean of the Southern Methodist University Law School 
and a past president of the American Bar Association. He was U.S. executive 
trial counsel in the Nuremberg trials. A member of the bar of the State of 
Texas, he has served as general counsel to life insurance companies and is a 
former member of the National Executive Committee of the American Legion. 

Father Theodore M. Hesburgh is an eminent theologian and president of the 
University of Notre Dame. He has served as a member of the Hoover Com- 
mission, the National Science Board, and the scholarship board of the Ford 
Motor Co. 

George M. Johnson, formerly the dean of Howard University Law School, 
has been Deputy Chairman of the President’s Committee on Fair Employment 
Practices, and a tax specialist in California State government. 

Doyle E. Carlton, former Governor of the State of Florida, has been for many 
years a distinguished practicing attorney in his home State. 

Five of the six members of the Commission (former Governor Battle was the 
sixth member) support this significant proposal. Three Commissioners are 
Republicans from the North and two are southern Democrats; two are college 
presidents, two are deans of law schools, one is a former Governor. Their 
records of public service can hardly suggest any inclination to do harm to 
our best conservative institutions. Congress can do no less than these dis- 
tinquished men have proposed. 


CONSTITUTIONALITY OF THE COMMISSION’S REGISTRAR PROPOSAL 


There can be no question as to the power of Congress to provide a system 
of Federal registrars. Indeed we do not understand this to be disputed. While 
a question of constitutionality might conceivably arise concerning the manner 
of carrying out the proposal for Federal registrars if the legislation implement- 
ing the proposal were not carefully drafted, the basic power of Congress to 
provide a registrar system stems directly from the Constitution itself. 

Article I, section 4, authorizes Congress to make or alter State regulations 
prescribing the times, places, and manner of holding elections for Senators and 
Representatives. Under this provision, the Supreme Court has sustained a wide 
variety of congressional enactments protecting voters from intimidation and 
violence and the election process from corruption and fraud. It has specifically 
held that Congress may authorize the appointment of Federal officials em- 
Powered to assure the registration of those qualified to vote (Zz parte Siebold, 
100 U.S. 371). 

If this were not enough, even more explicit authority is found in the words 
of the 15th amendment prohibiting abridgement of the right to vote on account 
of race or color and empowering Congress “to enforce this article by appropriate 
legislation.” If this is not “appropriate legislation,’ what meaning can the 
amendment have? 

There is no substantial question of “States rights” here. It has long been 
established that the right to vote in a Federal election flows from the Con- 
stitution itself (Ex parte Yarborough, 110 U.S. 651; United States v. Classic, 
313 U.S. 299) and that Congress may exercise its “paramount” authority to 
regulate the Federal electoral process (Ea parte Siebold, 100 U.S. 371). The 
authority of the States to fix constitutional qualifications for voters is not 
impaired by the Commission’s proposals. It is designed only to assure that no 
person who meets these qualifications will be denied the right to vote merely 
because he happens to be a Negro. 

Nor is there any merit to the suggestion that determination by the Civil 
Rights Commission of the validity of complaints of racial discrimination would 
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impair the constitutional rights of State officials. These determinations are not 
judicial proceedings; they would not subject State registrars to any deprivation 
of life, liberty, or property. 

But though we do not believe the Constitution requires any especial proce. 
dures as the basis of Commission findings of discrimination, this point need not 
detain us further. We are quite sure that the proponents of the principle of 
Federal registrars would support the inclusion in any bill of a provision afford. 
ing State registrars notice and the opportunity to be heard before the Commis. 
sion or a delegate officer or agent of the Commission. 


COMMENTS ON PENDING LEGISLATION 


The bills sponsored by Senator Humphrey (S. 2684), Senator Morse (S. 2719), 
Senator Javits (S. 2783), and Senator Humphrey and others (S. 2814), are all 
essentially in accord with the recommendations of the Civil Rights Commis. 
sion. Though they differ in various particulars, we believe that all of them 
provide the basis for the enactment of the Commission’s proposal. 

Rather than deal with the bills individually, we would like to set forth cer- 
tain principles which we regard as essentials of legislation to implement the 
Commission’s recommendation fairly and effectively : 

(1) The act may require that nine or more complaints be filed with the Presi- 
dent, but, as Commissioner Storey suggested, a determination by the Civil Rights 
Commission that any of the complaints is well founded should be sufficient to 
set the Federal registrar procedure in motion. 

(2) The appointment of registrars by the President should be clearly author- 
ized in cases where State registration has been thwarted by the resignation of 
the registrars, as well as in cases where the denial stems from affirmative acts 
of racial discrimination. 

(3) Federal registrar units should be large enough to be administratively 
effective. A congressional district or a State unit of similar size would be a 
feasible and appropriate jurisdiction for Federal registrars. 

(4) Temporary Federal registrars appointed under the act should be provided 
with adequate staff and financing to carry out their jobs. 

(5) Once established, Federal registrars should be authorized to register any 
citizen in the district who possesses the requisite State qualifications. 

(6) Registration of an applicant by the Federal registrar should entitle him 
to vote and have his vote counted for all candidates for Federal office. 

(7) The Federal registrar should perform his duties until relieved of them 
or the office abolished. The office may be abolished when the President deter- 
mines there is no further use for it. 

(8) If the Civil Rights Commission is to be extended for a limited period of 
time, Congress should provide that upon the expiration of the Commission its 
functions in the act will be vested in another agency. 

(9) The Attorney General should be empowered to institute civil and equitable 
proceedings in the Federal courts to enforce the act. This point was made by 
Commissioner Storey in his testimony and its importance cannot be overstressed. 
We have had enough sad experience with criminal sanctions to know that they 
are not an adequte means for enforcing constitutional rights. 

There are differences in detail on some of these matters, but the purposes 
and principles of the Commission’s proposal and of all of the legislation before 
this committee are fundamentally the same. We support them wholeheartedly. 


The Cuarrman. The next witness is Mr. Thomas Harris, who is 
assistant general counsel of the AFL-CIO. 

Mr. Booxsrnper. Mr. Chairman, I insisted on being part of the act 
to introduce our witness and also to say to you publicly, Mr. Chairman, 
how very, very pleased we are and we want to commend you for the 
extraordinarily fine job you have done, have been doing these last 7 
days on the floor of the Senate. The work you are doing there on the 
so-called clean elections problem is so very directly related to the 
thing you are doing now in this committee room, and we are behind 
you in both efforts. 

It seems to us that if there is anything dirty in politics, anything 
at all, or elections, the dirtiest thing possible is to deprive people of the 
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right to vote, and these are just two sides of the same coin, and we are 
with you in both these very important efforts. 

The Cuarrman. Mr. Bookbinder, it is very generous of you to make 
that statement. ‘There are many others who are engaged in the same 
effort, and I thank you for coming here with us this morning and for 
your — pe 

Mr. Harris, we are very glad to have you here and you may pro- 
ceed, sir, in any manner that suits you. 

I am embarrassed at having to call your attention to the fact that 
we are reaching the noon hour and that I do have the elections bill on 
the floor and must be there very promptly. I say I have to because I 
am manager of the bill. 

Mr. Harris. Senator, if I might, I would like to submit this state- 
ment, 

The Cuarrman. I would like to say this, if you gentlemen would 
care to come another time, and that would apply to Prof. Robert 
McKay—unfortunately, these matters, I might say, Professor McKay, 
some of us are on so many committees and subcommittees that we have 
hearings every morning. Some of us are constantly on the floor of the 
Senate when certain legislation is being considered, and that has been 
the problem of some members of this Rules Committee. 

I have hearings tomorrow morning relating to narcotics and en- 
forcement of narcotics laws. I have hearings—we have a meeting of 
the Committee on the Judiciary, of which I am a member. On Tues- 
day we have witnesses from the State Department coming in on 
narcotics, and I must preside on those hearings both tomorrow and on 
Tuesday, and must be present on Monday in the Judiciary. 

On Wednesday we have Rules again for the purpose of considering 
the appropriations for the committees, which is very important indeed, 
as you know, and so on. 

I mention these things, gentlemen, to indicate to you that our prob- 
lem is real, and unhappily we cannot devote as much time to some 
hearings as we should, and there is no discourtesy nor lack of interest, 
I am sure, on the part of any member of this committee, either in the 
fact that some of them are not here today or in the fact that Senator 
Hayden or Senator Keating have had to leave, and I should have some 
time ago, too, because I have certain matters, an amendment of my own 
pending on the floor of the Senate. 

So with that preface—and I am sorry I had to take so much time to 
say these things—I want you to fully appreciate we work under very 
heavy pressure on these things. 

Mr. Harris. Senator, I think, in view of the time situation with the 
committee, that we would prefer to come back at a later session, assum- 
ing that 

The Cratmrman. I would say that I consider, gentlemen, the fact 
that you have gone to the expense of preparing testimony, that you 
have given of your own time in the public interest, that this committee 
will make every endeavor to meet your convenience, and I would sug- 
gest that Mr. Langdon West, who is counsel for this committee, and 
who sits on my right, consult with you gentlemen for that purpose, so 
that we may arrange a time mutually convenient, mutually available 
and accordingly, therefore, if that would be more satisfactory—I feel 
that all testimony is so important—Senator Jordan and I certainly 
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include the adverse witnesses to these measures as well as these wit- 
nesses, that we do not want to be in the position as a responsible com- 
mittee of denying ourselves the opportunity to hear from all people 
who have a right to be heard, and who may, indeed, contribute greatly 
to our guidance and enlightenment and consideration. 

Mr. Booxsrnper. I would say, briefly, we do not want to do any- 
thing that would delay the hearings any longer than you have al- 
ready planned, and so because of your problem of time and ours, 
since the copy has been given you, we can tell you in advance it will 
not be necessary to read the statement but we do think we ought to 
have some adequate time for discussion. 

The CHarrman. I think you should, Mr. Bookbinder, and, Senator 
Jordan, I have asked Mr. West to confer with Senator Jordan this 
morning about certain other witnesses, attorneys general, and others 
who are qualified to testify, who desire to appear in opposition to this 
legislation. 

Thus far Senator Jordan has advised Mr. West, and I understand 
this to be the case, Senator Jordan, and if it is not, I know that you 
will correct me—that none of the witnesses have thus far indicated a 
specific time at which they can be present. 

So that I will have to ask you to discuss the matter with Mr. West 
and Mr. West will, in turn, consult with the members of the Commit- 
tee on Rules and Administration and with the chairman, and we will 
try to, and will indeed, set aside time for it. 

Senator Jorpan. Mr. Chairman, if I might make just a remark 
there. 

The CHarrMan. Yes. 

Senator Jorpan. I do not know that anybody is going to personally 
be here to speak in opposition to these bills and answer questions. 
Several of the Senators, as you know—how many are going to be here 
or whether any, I do not know. They just wanted to have the op- 
portunity, and that is being handled by the Senators from the States 
who are interested solely on their own. 

Mr. West. I thought, Mr. Chairman 

The Cuatrman. I appreciate the Senator’s statement. I assumed 
there would be some adverse testimony. Perhaps I was unwarranted 
in that assumption, but at any rate, there will be some additional 
testimony. 

Senator Jorpan. Some of this testimony has been pointed at certain 
States and they wanted to answer the questions. 

The CuHarrman. They are entitled to that, as to the right of those 
who are interested from whatever region of the country, to be heard 
and to have a full and complete hearing irrespective of sentiments or 
irrespective of convictions or beliefs. 

Mr. Wesr. In the case of Mr. McKay, he comes from New York 
City and perhaps he would prefer to put his statement in the record 
or do something else. ; 








STATEMENT OF ROBERT B. McKAY, AMERICAN CIVIL LIBERTIES 
UNION 


Mr. McKay. Mr. Chairman, I should like to put the statement for 
the Civil Liberties Union in the record. 
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The CHarrMan. I express great regret on the part of the commit- 
tee at the unfortunate situation in which we find ourselves. 

Mr. McKay. That is perfectly understandable. 

Mr. Lawrence Speiser, who is the director of the American Civil 
Liberties Union in Washington, will be available for questions at any 
time, if the committee should wish it. 

The CHatrMan. We are very grateful for your coming here and 
we feel we have been denied your enlightening testimony, but I as- 
sure you we will read your testimony and I am sure the committee 
members will, and I am sure it will be of benefit to us when we con- 
sider the legislation, Professor McKay. 

Accordingly, the testimony of the American Civil Liberties Union 
before the Senate Committee on Rules and Administration on bills to 
appoint temporary Federal registrars where the right to vote has been 
denied, as presented here by Prof. Robert B. McKay, a professor of 
law at New York University, will be included in and made a part of 
the record of these proceedings. 

Mr. McKay. Thank you, Mr. Chairman. 

The Cuarrman. We thank you, Professor McKay, very much for 
being here today, and we hope you may return to us and we may have 
the pleasure and opportunity of seeing you again. 

(The prepared statement of Mr. McKay is as follows :) 


STATEMENT OF Ropert B. McKay, AMERICAN CIVIL LIBERTIES UNION 


My name is Robert B. McKay. I am professor of law at New York University. 
I appear today on behalf of the American Civil Liberties Union, a nonpartisan, 
national organization of 48,000 members whose sole interest is the preservation 
and extension of the freedoms guaranteed in the Bill of Rights. 

The ACLU wishes to register before this committee strong approval of the 
proposal that legislation be adopted authorizing the appointment of temporary 
Federal registrars for Federal elections in any area where the right to vote 
has been denied because of race, color, religion or national origin. 

The right of franchise stands at the top of the list of fundamental rights en- 
joyed by U.S. citizens, and its abrogation—anytime, anywhere—raises a civil 
liberties problem of major proportion. The right to vote is not only imbedded 
deep in the Constitution; it is a vital tool which is needed for the best func- 
tioning of a democratic government. To the degree that citizens fully participate 
in the operations of government, by expressing their views through the selec- 
tion of their representatives, our Government reflects the people’s will. To re- 
duce such citizen participation by denying the franchise saps the strength of 
democratic government itself. The effect is felt not only at home but abroad 
as well. Any denial of a democratic right in the United States is seized on 
eagerly by totalitarian forces in strategic foreign areas to strike at our position. 

That we have failed to provide the right of franchise to a large bloc of Ameri- 
can citizens because of the color of their skin has been amply recorded in the 
voting statistics of State and Federal elections and the reports of respected or- 
ganizations over the years. The latest statement of this unfilled gap in our 
society is the 1959 Report of the Federal Commission on Civil Rights, which said : 
“The Commission finds that substantial numbers of citizens qualified to vote 
under State registration and election laws are being denied the right to register, 
and thus the right to vote, by reason of their race or color.” The fact that only 
one of the six members of the Commission dissented from the recommendation 
for the appointment of temporary Federal registrars points up the serious nature 
of the problem and the urgent need to act swiftly and constructively. Before 
presenting the ACLU’s view on the constitutionality of this proposal, let me 
once again urge that this committee report promptly to the floor of the Senate 
a bill that would make crystal-clear the reality of the constitutional right to vote 
and demonstrate that in our democracy the color of a man’s skin is no barrier 
to his expression of opinion through his participation in the government under 
which he lives. 
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The question of whether or not the Congress has the constitutional power to 


enact legislation of this type has been so long settled affirmatively by the Su- 
preme Court, and is so explicitly set forth in the Constitution itself, that it seems 
to us to be supererogatory to recapitulate the arguments here. Because this 
question is being raised, however, we submit this brief summary of some of the 
legislation that Congress has enacted exercising Federal control over congres- 


sional elections and all incidents thereof. 


The constitutional authority is clearly provided in Article I, Section 4 of the 


Constitution. It states: 


“The times, places and manner of holding elections for Senators and Repre 
sentatives, shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to the 


places of choosing Senators.” 


Congress did not exercise this constitutional authority to alter State regula- 
tions on the manner of holding congressional elections until 1842. It had then 
become apparent that one political party controlled the entire election proce- 
dure in many States, as is true today. In such States there was a common prac- 
tice of electing all Representatives at large, with the result that all such Repre- 
sentatives were handpicked by the statewide party in control. This the Con- 
gress felt to be in derogation of the democratic process and, therefore, adopted 
a law (5 Statutes at Large, 491), providing for the election of Representatives 
In 1866, the Congress went even 
further by revising the procedures of the State legislatures themselves in elect- 
ing U.S. Senators. Four years later the first comprehensive Federal laws for 
the control of congressional elections were enacted (16 Statutes at Large = 
sections 17-22, 16 Statutes at Large 255, sections 5, 6). This 1870 law, 
amended and supplemented in 1872 (17 Statutes at Large 347), was broad but 
not pervasive in the area of Federal control exercised over congressional elec- 
tions in the State. It provided extensive regulations regarding false registra- 
tion, bribery, voting without legal rights, false election returns, interfering with 
election officers, neglect of duty by election officers, etc. It provided for the ap- 
pointment of watchers at registration and at elections, with full power to chal- 
lenge, to identify signatures and to witness the counting of the ballots. It pro- 
vided for special deputy marshals to preserve order at the polls, and gave them 


by districts composed of contiguous territory. 


the power of arrest for breach of the peace. 


It is interesting to note that this law provided in part that whenever two citi- 
zens of any town of over 20,000 inhabitants advised the judge of the U.S. circuit 
court that it was their desire to have a registration or election guarded and 
scrutinized, the judge should appoint two supervisors of election for each elec- 
tion district. The supervisors were authorized and required “to attend all times 
and places fixed for registration of voters, to challenge such as they deemed 
proper, to cause such names to be registered as they may think proper to be 80 
marked, to inspect and scrutinize such register of voters * * *.”’ [Emphasis 
supplied.] This law was challenged in Ex parte Siebold (100 U.S. 371). Sie 
bold and other judges of election in Baltimore were convicted for stuffing the 
ballot box, preventing the supervision by the Federal supervisors, and physically 
interfering with the Federal deputy marshal’s exercise of his duties. They 
sought release by habeas corpus contending that ‘“‘Congress may, if it chooses, 
assume the entire regulation of the elections of Representatives * * * it has 
no constitutional power to make partial regulations intended to be carried out 


in conjunction with regulations made by the States.” 


The Supreme Court in 1800 rejected this argument. Mr. Justice Bradley 


stated for the Court: 


“Tf Congress does not interfere, of course they may be made wholly by the 
State; but if it chooses to interfere, there is nothing in the words to prevent its 
doing so, either wholly or partially. On the contrary, their necessary implica- 
tion is that it may do either. It may either make the regulations, or it may 
alter them. If it only alters, leaving, as manifest convenience requires, the gen- 
eral organization of the polls to the State, there results a necessary cooperation 
of the two governments in regulating the subject. But no repugnance in the sys- 
tem of regulations can arise thence; for the power of Congress over the subject 
is paramount. It may be exercised, the action of Congress, so far as it extends 
and conflicts with the regulations of the State, necessarily supersedes them. 


This is implied in the power to ‘make or alter. 


The Court further stated: 


,” 


[The Court’s emphasis. ] 
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“As to the supposed conflict that may arise between the officers appointed by 
the State and National Governments for superintending the election, no more 
insuperable difficulty need arise than in the application of the regulations 
adopted by each respectively. The regulations of Congress being constitutionally 
paramount, the duties imposed thereby upon the officers of the United States, so 
far as they have respect to the same matters, must necessarily be paramount to 
those to be performed by the officers of the State. If both cannot be performed, 
the latter are pro tento superseded and cease to be duties.” 

Four years later, in Hw parte Yarbrough (110 U.S. 651) the Court upheld the 
validity of a conspiracy conviction under what is now section 241 of title 18, 
United States Code (the civil rights law), making it an offense for two or more 
persons to conspire “to injure, oppress, threaten, or intimidate any citizen in the 
free exercise or enjoyment of any right or privilege secured to him by the Consti- 
tution or laws of the United States.” In that case the petitioners had been 
convicted of interfering with the right of a Negro citizen of Georgia to vote. The 
Court said : 

“If this Government is anything more than a mere aggregation of delegated 
agents of other States and governments, each of which is superior to the General 
Government, it must have the power to protect the elections on which its exist- 
ence depends from violence and corruption.” 

While most of the 1870 and 1872 laws were repealed in 1894, many offenses 
against the exercise of the elective franchise remained on the books, including 
that against the conspiracy offense upheld in Yarbrough. 

In numerous other areas having to do with Federal elections, the Congress 
has exercised its undoubted constitutional right to control in whole or in part. 
To cite just a few examples: The long succession of Corrupt Practices Acts be- 
ginning in 1907 and continuing to date (note that the Senate on Tuesday, Jan- 
uary 19, 1960, voted to make State primaries for Federal office subject to the cam- 
paign spending limits and reporting requirements of the Corrupt Practices Act) ; 
the succession of congressional districting acts, which for a long period of time, 
required that districts must be compact, contiguous, and of approximately equal 
population; and the laws providing for the absentee voting by members of the 
Armed Forces. 

Because of the prompt scheduling of these hearings, which we applaud, it has 
not been possible before today to examine in detail all of the bills before the 
committee. However, the specific recommendations of the Civil Rights Com- 
mission concerning appointment of temporary Federal registrars embraced in 
bills proposed by Senator Humphrey (S. 2684), Senator Javits (amendment to 
§. 2783), and Senator Morse (S. 2719) has been approved by the ACLU Board 
of Directors. These bills have our endorsement. We realize that the problem 
before the committee is a complicated one and that certain other facets are 
covered in Senator Hart’s bill (S. 2535). The proposals contained therein have 
not been passed on by the ACLU Board but a review has already been started 
and we will be glad to file a supplemental statement. 


(A supplementary statement by the American Civil Liberties 
Union, received by the committee subsequent to the appearance of Mr. 
Robert B. McKay, is as follows :) 


STATEMENT OF ALAN REITMAN, ASSOCIATE DIRECTOR, AMERICAN CIVIL LIBERTIES 
UNION 


AMERICAN CIVIL LIBERTIES UNION, 
New York, N.Y., February 4, 1960. 
Hon. Tuomas C. HENNINGS, Jr., 
U.S. Senate, 
Washington, D.C. 

Dear SENATOR HENNINGS: I am enclosing a supplementary statement of the 
American Civil Liberties Union concerning matters before the Senate Rules and 
Administration Committee that deal with Federal protection of the right to vote. 
We understand from our Washington office that the committee’s record is being 
kept open until Friday, February 5, for the filing of such statements, and we 
would appreciate the enclosed being inserted into the hearing record. 


Sincerely yours, 
ALAN REITMAN, Associate Director. 
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SUPPLEMENTARY STATEMENT OF AMERICAN ClIvr LIBERTIES UNION 


Fepsruary 4, 1960. 

On January 21, 1960, Robert B. McKay, professor of law at New York Uni- 
versity, came before the Senate Committee on Rules and Administration to ap- 
pear on behalf of the American Civil Liberties Union in support of the principle 
espoused in several bills relating to the appointment of Federal registrars in 
districts in which the right of franchise has been denied because of race, color, 
religion, or national origin. Because of time limitations Professor McKay did 
not testify but submitted his statement to be read into the record. The present 
additional statement is submitted, not only in reaffirmation of the matters stated 
previously, but by way of comment on several additional matters in which the 
committee has expressed interest during the hearings herein to date. 

There would appear to be no necessity to labor further the question of the 
affirmative power of Congress to enact legislation of this character. All wit- 
nesses who testified during the first week of the hearing, at least, strongly en- 
dorsed the right of Congress to enact such legislation: and it would appear that 
there is no question of the validity of these observations. To reiterate briefly, 
ample power is found in article I, sections 2 and 4, and in the enforcement clause 
of the 14th and 15th amendments. Additional authority, parallel to article I, 
section 2, may be found in the second section of the 17th amendment. Singly 
or in combination these provisions of the Constitution unquestionably provide 
ample authority. 

The several proposals (principally the Javits bill, S. 2783; the Humphrey 
bill, S. 2684; and the Morse bill, S. 2719) do not touch upon one question that 
has caused some misgivings among the supporters of the legislation and has 
been raised strongly by those who opposed the proposals. That is the suggestion 
that State registrars against whom complaints are filed with the Civil Rights 
Commission would be denied notice of the charges against them and confronta- 
tion of the complaining witnesses. If this were true in an adjudicatory proce 
dure, there would indeed be a serious question as to the fairness of the proposed 
procedure, which would cast serious doubts on the constitutionality of the legis- 
lation. However, it should be noted that no one of the bills includes a provi- 
sion that would require denial of confrontation. In the event of the enactment 
of such legislation, the rules for the filing and disclosure of complaints would 
be fixed by the Civil Rights Commission. It is true that the filing of the original 
complaints would probably not be disclosed in order to protect initially the 
anonymity of the complainant so that he might not be subjected to political, 
economic, or physical reprisal. However, once an investigation had been agreed 
upon, it would seem to follow that any registrars against whom complaints 
had been filed should be advised as to the nature of the charges against them 
and, upon being called as witnesses themselves, should have an opportunity to 
hear on the record the complaints that would be considered against them in the 
final determination of discrimination or not. This has been the procedure 
adopted by the Civil Rights Commission in the somewhat related inquiries at 
issue in Hannah v. Larch and Hannah v. Slawson, Nos. 549 and 550 on the Su- 
preme Court docket for the October 1959 term. 

There is a significant distinction between investigative and adjudicatory pro- 
eeedings. What is here proposed would in many ways parallel congressional 
factfinding investigations; the evidence presented may lead to remedial action 
but, unlike an adjudicatory proceeding, it will not lead to a final determination 
of the validity of charges nor to the imposition of a penalty upon the person 
charged. The constitutional protections of procedural due process have never 
been held to extend to an assurance of the full right of confrontation in hear- 
ings which are merely investigative. This is not to say that there might not 
sometimes be an issue of fairness which in a particular case would require con- 
frontation, but only to say that the Constitution requires no general rule to that 
effect and we believe that to require it here would unnecessarily thwart a proper 
legislative purpose. In this case, in particular, the prospect that the Com- 
mission would provide for notice of charges and confrontation seems ample 
protection to those against whom complaints might be filed. 

Other matters for comment relate to the details of the legislative proposals 
rather than to issues of constitutionality. The following discussion is based in 
each instance on the proposal of Senator Javits, S. 2783, which we believe is 
the best of the several similar bills. Our preference is based on what we be- 
lieve is the greater specificity of this bill in protecting denials not only of “the 
right to register to vote,” but as well the right “to vote or to have his vote 
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counted. * * *”’ In addition, we believe S. 2783 has the advantage of some- 
what greater clarity throughout. We wish to comment on four points. 

First. Section 4(c) of S. 2783 provides that after the Commission on Civil 
Rights shall have found denials to vote in a particular district, “the President 
shall appoint” a temporary Federal registrar. Although we have no objection 
to the mandatory form of the requirement, we do not consider it so essential 
a provision that defeat of otherwise sound legislation should be risked by deny- 
ing to the President a discretionary right to appoint or not. In short, we be- 
lieve that the legislation remains sound and workable if changed to read, “the 
President may appoint * * *.” 

Second. A related question arises out of the requirement in section 4(a) that 
an investigaiton shall be made upon the filing with the President of “not less 
than nine petitions. * * *”’ We beliebe there is no particular magic in that or 
any other arbitrarily fixed number and that emphasis should be placed upon 
denial of voting rights whatever present. Accordingly, we believe that all 
petitions should be referred to the Commission for a determination of the truth 
or falsity of the allegations. This need not require an investigation into every 
claim, but would permit determination of what inquiries should reasonably, and 
could feasibly, be made. 

Third. Section 4(c) provides for appointment of the temporary Federal 
registrar “from among Federal officers or employees living in or near such 
district * * *.” This is a sound provision both from the standpoint of mini- 
mizing State-Federal conflict and the exacerbating tensions resulting from this 
conflict, and from the standpoint of having registrars who are aware of the 
local situation. It probably should indicate more precisely the nature of “such 
district.” We agree with the apparent premise of the proposal that an indi- 
vidual voting precinct may be too small because it would conceivably have 
either an undesirably large number of such Federal officials and thus tend 
further to exacerbate State-Federal relations, or may have too few—or none— 
to effectuate the purposes of the law. On the other hand, we fear that a district 
the size of a congressional district, as proposed, may be too large because of 
the possible displacement, in effect, of a large number of local registrars, even 
though all except one may be innocent of wrongdoing. Perhaps the most effec- 
tive size would be a county or equivalent political unit. 

Fourth. Section 5(c) provides for the registration by a Federal registrar of 
any individuals within the district “who allege that they are being denied the 
right to register to vote in such district solely because of their race, religion, 
color, or national origin.” While the scope of this provision has been questioned 
as beyond the guarantees of the 15th amendment, we believe that it is amply 
protected by the 14th. We suggest further that it is appropriate once the regis- 
trar has been designated to allow him to accept registrations of individuals the 
denied right to votef or any insufficient reason. Therefore, we would add to 
the sentence these words, “or otherwise in violation of constiutional guarantees.” 

Since our initialp resentation on January 21, 1960, the Attorney General, on 
behalf of the administration, has proposed an entirely new bill to provide by 
amendment of the Civil Rights Act of 1957, for Federal referees to be appointed 
by the district courts to supervise both State and local registration and elec- 
tions where, after judicial determination, such referees are deemed necessary. 
This broader coverage has met the test of judicial determination of constitu- 
tionality in the voting laws of the 1870’s and in the parallel appointment of 
masters in bankruptcy and admiralty proceedings—to name a few. We support 
this bill in principle. The proposed new subsection (E) should be changed to 
make the appointment of a referee mandatory once there is a judicial finding 

that a person is being deprived under color of law or by State action of his 
rights on account of race or color. Provision should be made also for expedit- 
ing any appeal of such determination so that the administrative and judicial 
processes provided will not permit the right to vote to be mooted by delay. 

The important conclusion is that 1960 is the time for a long-deferred recog- 
nition and implementation of the right of all citizens of the United States freely 
to vote. 


The Cuarrman. Accordingly, the hour of 12 having arrived, the 
committee will recess and reconvene subject to the call of the Chair. 
Thank you all very much. 


(Whereupon, at 12 noon, the committee recessed, subject to the call 
of the chairman.) 
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THURSDAY, JANUARY 28, 1960 
U.S. Senate, 


CoMMITTEE OF RULES AND ADMINISTRATION, 
Washington, D.C. 


The committee met, pursuant to notice, at 10:30 a.m., room 301, Old 
Senate Office Building, Senator Carl Hayden presiding. 

Present: Senators Hayden, Jordan, and Brunsdale. 

Also present: Langdon West, special counsel to the committee. 

Senator Haypen. The committee will be in order. 

The committee is privileged to hear the Senator from Mississippi, 
Mr. Stennis, today. 

Weare glad to have you here. 


STATEMENT OF HON. JOHN STENNIS, A U.S. SENATOR FROM THE 
STATE OF MISSISSIPPI 


Senator Stennis. Mr. Chairman and members of the committee, 
I certainly want to especially thank you for this session this morning, 
where I will have a chance to appear before you. 

I am compelled, if legislative duties permit, to go to Mississippi 
this weekend. Frankly, I canceled out a trip this week. I do not 
know whether I will get off this time But this is a great help to me 
to get to be here with you today in connection with this bill. 

Gentlemen, you have four of these bills with reference to the 
Civil Rights Commission being given additional powers. I do not 
have an analysis of all of them, but have centered my thought pri- 
marily on S. 2684, introduced by Senator Humphrey. All of these 
bills are substantially the same, except some include some additional 
matters. 

This one that I referred to is the most inclusive. 

I will not take a great deal of your time, but I do have what I 
believe are some very serious points that will concern the member- 
ship of this committee and the Senate. 

In the beginning, gentlemen, I say that I do not think any more 
far-reaching powers have been conferred in the field of elections than 
is conferred by these four bills. It presents the most serious kind of 
constitutional question. 

Now, of course, the matter of voting in an election for President, 
Vice President, Senator, Member of the House, is a Federal right, 
and it is guaranteed by the Constitution itself. There is no question 
about that. 
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But then the Constitution goes right on and puts almost all of the 
determination about who is going to be qualified electors and related 
matters exclusively in the powers of the States. That is not by impli- 

cation, but by express law. 

And then it makes one exception—and that is in article I, section 4, 
which provides the time, places, and manner of holding elections for 
Senators and Representatives shall be prescribed in each State by 
the legislature thereof. 

So the question is here on the very threshold—does this bill go to 
the time, manner or place of holding elections—of holding elections, 

Now, the major part of the bill concerns the question of w rho is going 
to be eligible to vote—who is a qualified elector. 

C ertainly I cannot see where you can read all this vast power into 
this little exception here, narrowed as it is, that it relates to the time 
or the place or the manner of holding elections. I just do not believe 
that the Congress can come in that door. 

Now, someone said the Congress has been in this all these years 
because of regulating the amount you could spend. Certainly with 
far more logic you could say that that pertains to the manner of hold- 
ing an election, the costs thereof—the cost of a campaign certainly 
goes to the manner of the election to a degree. But I cannot see where, 
when you are setting up judicial bodies here, that I will come to ina 
minute, to determine who is a qualified elector, that that is a manner 
of holding any election. 

Now, just cutting through all the long language here, gentlemen, 
this bill that I have referred to in effect creates two judicial groups 
or bodies with judicial power. 

The present Civil Rights Commission, this bill says, shall investi- 
gate this matter of qualified electors, shall determine whether or not 
certain parties are qualified electors, and shall certify to the President. 

In other words, they have got to determine—first to investigate, 
determine, and then certify. Now, those are judicial processes. It is 
not like a man representing the FBI, going around and talking to 
people on the street, pic king up information here, there and yonder, 
and trying to piece it together. This is an inquiry, an investigation, a 
determination that this Civil Rights Commission makes. It has got 
to render a judgment to the President, and it is inescapable to me that 
it is therefore vested with judicial power. 

This matter of determining who is a qualified elector—the State 
groups or the town groups, if it is a town election ; whatever the groups 
are—they make a determination, a judicial determination. 

That is No. 1. 

Now, there is no procedure provided here on how they will proceed 
to do this, There is no notice given to anyone. 

Now, due process of law runs all the way through the books and 
the Constitution. I remember one of my law professors told me once 
about a young man in his class who was asked the question, “What is 
due process of law?” 

The young man said, “Well, I declare, Professor, I did know but I 
have forgotten.” 

The professor said, “It is a great tragedy—you are the only man 
that has ever known exactly what it was, and you have forgotten.” 
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It cannot be defined definitely and exclusively, but everyone agrees 
that a judicial determination to have due process of law requires notice 
to the parties, a chance to come into court. You see that in a determi- 
nation even of taxes. There will be a notice in the paper to all tax- 
payers of such and such a district, that the board proposes to levy a 
certain tax on a certain day, and this is your notice to be heard. 

That is one illustration. 

Another is when the sheriff goes out and summons a man to court. 

But a notice to be heard is not touched on top, side or bottom in this 
bill. 

Another thing is a determination by witnesses, by testimony, with a 
chance to be heard in confrontation, we call it, and a chance to cross- 
examine. There is no notice here, and no rules of procedure, and no 
due process of law as to a hearing. 

These men, this Commission, would be clothed with the power to 
just go out and without notice of procedure or hearing, or just pick 
up any information they could, anywhere they wished, and determine 
that. certain things have happened. 

And then based on this will-o-the-wisp method, they can actually 
certify to the President of the United States, and upon that certifica- 
tion, the law says the President shall do so-and-so. That is the Chief 
Executive of the Nation, now. He is commanded to do certain things 
when this certificate comes in. 

I say it just does not meet the elemental requirements of due process 
of law, or judicial process. 

Now, the second element of it is, then, that the President shall ap- 
point a registrar from some Federal employee. Now, I do not know 
whether a judge is a Federal employee or not, but ordinarily when we 
say Federal employee, that means someone from the executive branch 
of the Government. 

This bill provides that the President shall appoint a Federal em- 
ployee, and that employee shall then render another judicial decision. 

Now, he is in the executive branch of the Government. I will 
stop here just a moment to show what an abuse of this power it could 
be if some Executive should want to—he could appoint an army of 
these registrars, and thereby the Congress would have already put in 
the hands of the Executive this vast, far-reaching power to deter- 
mine qualified electors. 

But passing that up, we will come back to due process of law. It is 
a judicial proceeding. 

This man who is appointed by the President from the executive 
branch of the Government, a Federal employee—and I pause here 
a moment to point out that the Constitution of the United States says 
that all judicial power is in the judicial branch of the Government. 

But this goes over into the executive branch and says the Executive 
shall appoint some Federal employee, and that Federal employee 
shall determine, not just the ones who have petitioned, but determine 
what others in the area are qualified electors. There would be no 
notice given to anyone. There would be no notice to the election 
commissioners. There would be no notice to the attorney general of 
the State. 
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Now, these are State offices that you are proceeding with and 
against. There would be no notice to the Governor. There would be 
no notice of any kind given to anyone. 

There is nothing in this bill about a hearing of any kind that is 
going to be held. It just says he shall determine. No notice, no con- 
frontation of witnesses, no right of cross-examination. 

Well, you might say, of course they would notify any interested 
party to be there if he wanted to. To comply with the due process 
of law requirements, the law itself must provide for the notice. 

But — that up for the time being, there is no judicial process 
set up here whatsoever about notice, about confrontation, about cross- 
examination, or about concluding, as a matter of law, on the facts. 

Why, every one of you who have heard jurors sworn over and over 
and over again know they are to try a case according to law and ac- 
cording to the evidence. That is a part of due process of law. This 
is wide open, with the sky the limit. It just says this Federal em- 
ployee from the executive branch of the Government shall have the 
power, without any due process of law, to make this determination. 

Then what does it do? To see how powerful this conclusion that 
he may reach is, then he has the power to notify the registrars in 
that district, and they shall put the name on the list. Those parties 
so certified shall be registered by the local registrar as being quali- 
fied to vote in Federal elections held in such districts, and the Federal 
registrar shall certify to the proper election officials of such State the 
name of the registrant registered by him, and the fact that such ap- 
plicants have been so registered. 

That is the final determination. 

Now, the next sentence—any individual who is registered under 
this act by a Federal registrar to vote in Federal elections shall have 
the right to cast his vote, and have such vote counted. 

I pause there to point out—it does not have to be the original 
petitioner that came into this Civil Rights Commission. This regis- 
trar can go back and pick up anyone else in that entire election precinct 
and put his name in here and determine that he is a qualified elector, 
without any of this due process of law, as I have pointed out. And 
then he shall go on the list as being qualified. 

Now, further— 
shall have the right to cast his vote and have the vote counted in any Federal 


election, and any election official who wilfully denies him such right shall be 
fined not more than— 


blank— 
dollars and imprisoned. 


Now, that creates a Federal criminal offense, based on what? Based 
on the mere certification of this Federal employee that this man 
is a qualified elector. No court hearing, no judicial process, no due 
process of law, no nothing, except the bald declaration of this man 
that A and B and C and so forth are qualified electors. 

Now, this election official is sworn to uphold the law, too. But if 
he denies this person the right to vote, he has committed a criminal 
offense. 

Now, gentlemen, this Congress, and no other legislative power, has 
any right under the American concept of justice to make such facts 
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as these into a criminal offense, and cut off whoever may be charged 
with the crime as a defendant. 

This is vague and indefinite and uncertain. I know as a presidi 
judge, I always determined by an examination of the law save 
satisfied myself that the legislature that undertook to create the law 
laid down the guidelines and permitted the proper defenses. 

Now, in this case, this man who had been prosecuted could not raise 
the point that voter A was not a qualified abitaer, This says that has 
already been determined—you must let him vote. You violate this 
law if you do not. 

Even though there has been no judicial hearing, there has been 
no due process of law—this is already settled—you have got to let him 
vote. 

Now, it is comparable exactly to passing a law that if anyone drives 
over a certain bridge with a truck weighing over 10 tons, he has 
violated the law. d XY is charged by the sheriff with driving 
a truck weighing more than 10 tons over that bridge. He brings him 
into court, and XY says, “Why, that truck did not weigh 10 tons.” 

The sheriff says, “I have already decided that it does weigh over 
10 tons. That is not in controversy here.” 

And the judge says, “That is right.” 

You would cut off his right, Mr. Chairman, to raise the point that 
that truck weighed less than 10 tons. 

Now, here you have cut off the right of this election official to raise 
the point that this man was not a qualified elector. 

Now, the only way you can answer this prosecution would be to say 
that these were judicial bodies, these two bodies that I have been 
talking about. And when the proponents of this law admit that they 
are judicial bodies, they admit that they are invalid for the lack of 
due process of law. 

Senator Haypen. I would just like to point out that any Federal 
official might be appointed. In other words, a rural letter carrier 
might make this finding, and if that is the case, it is binding. 

Senator Stennis. That is correct. 

Senator Haypen. Excuse me; I have to leave. 

Senator Srennis. I am sorry you have to leave, but I know the 
chairman has asked the question—and that is binding and that is 
final, and the man is prosecuted under the last section here, and could 
not even raise the point, gentlemen. 

That is under the wording of the law. If the proponents answer 
by saying that this man is a qualified elector because he has already 
been determined to be so by a judicial body, and therefore it is not 
an open question—then they admit the charges that I have made here, 
that this registrar and the Civil Rights Commission are sitting as a 
judicial body and they have not complied with the elemental princi- 
ples of due process of law. 

Senator Jorpan (assuming the chair). May I ask a question ? 

Senator Stennis. Yes, sir. 

Senator Jorpan. Suppose that the registrar, the regular registrar, 
appointed by his election board in his county, or wherever it might 
be, the constituted registrar—and a person wanted to register. And 
he said, “You do not meet the qualifications of the State law, as it 
is written down.” And he said, “I cannot register you.” 
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Now, that would be his opinion ¢ 

Senator Stennis. That is right. 

Senator Jorpan. Now, this Federal registrar comes in and he says, 
“You dodo it—I am going to let you register.” 

Then the registrar who denied him that right would be subject 
to fine and imprisonment under the bill, would he not, with the evi- 
dence of the other man? 

Senator Sre:. nts. That is correct. There would not have been an 
elemental judicial determination under due process of law concepts 
by this Federal registrar, that those facts were true, or that conclu- 
sion was valid. 

Senator Jorpan. In other words, with the best intentions two hom 
orable men could differ as to whether he qualified or did not. 

Senator Stennis. Absolutely. I impute good faith to what every- 
one I have referred to in this entire proceeding—the authors of the 
bill, the Federal registrar, whoever he might be, and everyone else. 

This law, gentlemen, cannot stand under the American concept of 
due process of law. Look at it from a State standpoint, a Federal 
standpoint, or any standpoint. The basic concepts of American con- 
stitutional law condemn it on these grounds. 

Now, I have here some additional points. 

First, I would like to say, on this subject generally, that I believe 
there is real danger in establishing a Federal Srakaea in Federal 
elections or State and local elections. 

That these bills may be disguised as civil rights bills does not change 
their effect nor conceal the grant of unprecedented power to Federal 
officials in supervising local elections. 

I might add there, gentlemen, that if we get off into this field, just 
because of a desire to cover some questions about voting rights, civil 
rights, then we find ourselves bound by these precedents, over and 
over again, not only in this field, but in other fields—labor law, any 
kind, administrative law, and others. 

I believe these bills to be unconstitutional. The President ex- 
pressed his doubt of their constitutionality, and the Attorney Gen- 
eral, in proposing an alternate plan, expressed concern about the ju- 
dicial fate of these bills; I believe they are dangerous. 

Further, I am concerned about motives in pushing such legislation. 
Obviously, they are punitive, and imply wholesale dishonesty of the 
people and officials of our Southern States. Unfortunately, there is 
a sort of legal precedent for such legislation—found in volume 16 
of the Statutes at Large at page 433 et seq. 

This Reconstruction legislation (1871) provided for Federal super- 
visors to oversee the processes of registration and voting. It was 
wisely repealed years later (1894). It is my sincere hope that we do 
not live in a time when the vindictiveness and malicious spirit of Re- 
construction days is repeated. 

All too well, we know of the corruption, disrespect for government, 
and virtual anarchy that prevailed in the 1860’s and 1870’s. Surely, 
when national unity is sorely needed, we will not again sow the bitter 
seeds of hatred by punitive legislation. 

I do not think your committee nor the Congress would willingly 
be a party to such a scheme. 
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Turning to the proposals themselves, it is important to keep in 
mind their true origin. Their authorship could be rightfully claimed 
by some anonymous member of the Civil Rights Commission. 

The Civil Rights Commission was established in 1957 for the pur- 
pose of investigating voting rights conditions and for certain other 
limited related matters. It was pictured to the Congress as a tem- 
porary, detached, objective group—a study group—with powers to 
collect facts, consider them, and make recommendations for remedial 
action—through legislation or otherwise. 

One of their very first recommendations was that the commission 
be made permanent. 

Let me say to anyone in the Congress that voted for this Commis- 
sion—I am not attacking the Commission as such, nor anyone that 
voted for its creation. I assume they acted in good faith, and I be- 
lieve that they did. 

But that is no excuse for us now following them on out into this 
field that I have just outlined here, where these serious points are in- 
volved, and due process of law as we know it is abandoned. 

What they proposed was a system of Federal registrars to supervise 
Federal elections after nine petitions of complaint from an election 
district had been investigated by the commission. Since permanent 
law cannot reasonably be enforced by a temporary agency, it is nec- 
essary to make permanent the agency itself. 

Who has jurisdiction over such complaints now? If these recom- 
mendations were put into effect, who would be displaced ? 

The answer is the FBI, which has the jurisdiction of the investiga- 
tion of these complaints, the Department of Justice whose Civil Rights 
Division was created in 1957 to determine whether to prosecute these 
cases, and the Federal courts who have long undertaken to resolve them 
by the judicial process. 

That is the machinery of Government. I have no complaint with 
that. If my case cannot survive in the processes of the courts, why, 
then, I am bound by their determination. My complaint here is, 
it is going out of that field, investing an executive body with all this 
judicial power that is binding even on the election officials to the ex- 
tent of a criminal offense. 

This commission, which holds itself in such esteem, would thus sup- 
plant thes other agencies of Government, and would vest grave judi- 
cial powe. ‘o make the decision in voting cases in some Federal official 
regardles: of his experience, training, or inclination to undertake such 
judicial re- ponsibility. 

These bills do not even provide for judicial review. 

That isa judicial determination which is final. 

While the Hatch Act greatly restricts the political activities of a 
large number of our citizens, these bills would make those very citizens 
the arbitrators of the keenest political disputes. 

This proposal is nothing but a transparent attempt to inject the ex- 
ecutive branch of the Government into local election matters, vesting 
them with the power to reconcile disputes arising out of such contests 
and to thus control the Nation’s destiny. I do not know a single post- 
master who would want this responsibility, nor any who craftily aspire 
to such political power. Such power is not vested in the regular party 
organizations, local election boards, county officers nor State officers, 
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including the Governor. Such power is not presently vested in any 
elective office, State or Federal. Yet it is proposed to extend this 

wer to politically neutral appointees who presumably are above such 

ocal skirmishes. 

The qualifications for voting for any of the so-called national offices 
are clearly set forth in the Constitution itself. In article I, section 2, 
it is provided that 
The House of Representatives shall be composed of Members chosen every sec- 


ond year by the people of the several States, and the electors in each State 


shall have the qualifications requisite for electors of the most numerous branch 
of the State legislature. 


Again, in 1913, the States ratified the 17th amendment, which reads 
in part as follows: 


The Senate of the United States shall be composed of two Senators from each 
State, elected by the people thereof, for 6 years; and each Senator shall have 
one vote. The electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of the State legislatures. 


Thus it is that the right to vote in a Federal election is a derivation 
right. 

t is based on qualifications to vote in State elections, namely, the 
House of Representatives. In the absence of a showing that some con- 
stitutional right has been transgressed, the State specifically has the 
power to determine qualifications of electors. Yet, here it is proposed 
to make a special exception, to create a special class of citizen, who 
may vote in national lactis although they may not be able to vote 
in State elections. Any such proposal is clearly inconsistent with the 
specific language of the Constitution itself. 

I believe that any reasonable objective interpretation of these pro- 
posals by legally trained minds would lead to the unalterable con- 
clusion that they are clearly unconstitutional. Political expediency 
may motivate their passage, but no such measure could be really jus- 
tified under the Constitution itself. 

The effrontery of the Civil Rights Commission in thus seeking to 
perptuate itself is surprising. The fact that they would undertake 
to arrogate unto themselves duties now performed by the FBI and 
the Department of Justice is amazing. The fact that they would 
seek to vest a postmaster or food inspector with powers even beyond 
those now assumed by the Federal judiciary is ludicrous. Yet, in 
essence, that is the substance of the bills your committee has given 
serious attention to in the past few weeks when the members’ talents 
might well have been devoted to more worthy tasks. 

It is my sincere hope that your fine committee will reconsider this 
course of action and decisively defeat these self-serving proposals, at 
this, the earliest stage of their consideration. 

I thank you. 

I thank you very much for your utmost attention and your evident 
interest. : 

Senator Jorpan. Senator Brunsdale, do you have any questions? 

Senator Brunspate. No, I just happened to think of a provision 
on this bill which says that the penalty is $300 or 6 months in jail. 

You mentioned that that was a crime. Now it so happens in some 
States that is the maximum for a misdemeanor. In Mississippi would 
that be the penalty for a crime ? 
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Senator Stennis. Will, under the State law, as I remember it, 1 
year in the county jail and $1,000 fine is the top penalty for a mis- 
demeanor, is my recollection, Governor. 

Senator Brunspaue. Well, it had nothing to do with the testimony. 
I was just curious. 

Senator Stennis. I understand. 

Well, it is considered a serious crime; very. Anything with a jail 
sentence is. Of course, any crime is serious, but anything with a jail 
sentence is something to be thought over. 

Senator Jorpan. Senator, may I ask you two or three questions, 
please ¢ 

Senator Stennis. Certainly. 

Senator Jorpan. It is to me right evident you think this bill, or 
these bills, go back to the Constitution. 

Senator Stennis. Oh, yes. 

Senator Jorpan. They are in direct violation of the Constitution, 
as you see it? 

Senator Stennis. Yes, sir. 

Senator Jorpan. Do you think that this bill has any place in the 
Rules Committee? Don’t you think it should be referred to the 
Judiciary to start with? 

Senator Stennis. Well, with all deference to the Rules Committee 
that I once had the honor of being on, I really think it ought to be 
passed on by the Judiciary Committee; yes. 

It is primarily a constitutional question involved here. You need 
alegal mind. Isaid that on the floor yesterday ; yes. 

Senator Jorpan. Under this law, these bills, as proposed, do you 
understand that if a Federal registrar were sent into a precinct to 
register people who the local registrar had denied, then he could also 
deny to register people who the other registrar had registered already ? 

He would say he would have the same jurisdiction to register or 
say they were not qualified—either way, would he not? 

Senator Srennis. Well, frankly, if their names were already on 
the book, I do not believe he could get them off, Senator Jordan. 

If they had already been passed and approved by this State regis- 
trar, that would be a determination for them. I do not think you 
could take them off. 

Now the Federal registrar could raise the issue, though, and cast 
some doubt about it. But if they are already on there, they would 
hardly petition to come on—I mean to be considered by the Federal 
registrar. And if they were already on there, I do not see how any 
Federal registrar could have any pretense at all for attempting to 
determine anything about them. 

But he could muddy the water, as we use that expression, sir. 

Senator Jorpan. Well, there was some testimony offered by some 
of the witnesses at the previous hearings that certain cases of the 
registrars—they had all resigned and there wasn’t anybody to reg- 
ister. In a case like that, the Federal registrar would be the sole 
registrar for that precinct. 

Senator Stennis. Oh, yes; that is true. 

Senator Jorpan. Then he could determine the qualifications of 
everybody who wanted to register. 

Senator Stennis. Oh, yes; that would be true. 

Senator Jorpan. In that case, would it be possible, as the case 1s 
now—we have a Republican President, and I would assume that he 
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would appoint a Republican registrar—and he could not find any- 
body that was not a Republican qualified at all, could he? And it 
could be vice versa. 

Senator Stennis. Yes, that is right. That part of it is involved, 
and it would work either way. 

Senator Jorpan. If it was a Democratic President, he could do the 
same thing? 

Senator Srennis. I think it very unwise, for that very reason, to 
get off into that field. I think we would regret that greatly, to get 
off into the field of having any Executive appointing these matters. 

Now the Attorney General’s proposal—I have not been into that, 
I have not studied it. But he obviates that point you bring up right 
there by providing that the appointee, whoever it would be, would 
be the referee. 

That would be a judicial matter, as I got it from the newspapers. 
And it is an arm of the Court, you see, directly responsible to the 
Court, and so forth. 

Senator Jorpan. What I was trying to bring out from your testi- 
mony and your thinking—and you are well acquainted with the law; 
you were a judge at one time and a good lawyer and a very able 
Senator 

Senator Srennis. Well, you are very generous. 

Senator Jorpan. When you give a man powers without a lot of 
rules and regulations, it is just more or less in his jurisdiction to make 
up his rules as he goes along under this bill. 

Senator Stennis. Yes. 

Senator Jorpan. He decides he is or is not. 

Senator Stennis. That is right. 

Senator Jorpan. Without any recourse. That is a dangerous 
situation. 

Senator Srennis. Oh, yes. It is entirely loose, you know. It is 
just thrown out there. You go out and do so and so, and no rules. 

Now we send our FBI men out with certain investigative powers, 
and everything. But they make no determination. This man would 
go out—the Commission first would go out and investigate, and then, 
as I say, he just goes up the back alleys or down the street or any- 
where and considers everything—no notice, no hearing or anything. 

And then he determines. The Commission first determines. And 
then when you come back to this Federal registrar, he is a free agent, 
too. He just roams around, as you say, with no guidelines, no re- 
sponsibility, really. 

But still, these men here at this election—he can do things under 
that system and make it where they must let these people vote, you 
see. 

If they do not, they cannot even raise the point that this Federal 
registrar made a mistake—he made a mistake in certifying this man. 

Senator Jorpan. I have no further questions. 

Senator Stennis. Well, I thank you very much, gentlemen. 

Senator Jorpan. We appreciate very much your coming this morn- 
ing and giving us your testimony. 

Senator Stennis. Thank you. 

Senator Jorpan. This hearing is recessed until 2:30 Friday after- 
noon. 

(Whereupon, at 11:05 a.m., the committee recessed, to reconvene 
at 2:30 p.m., Friday, January 29, 1960.) 
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FRIDAY, JANUARY 29, 1960 
U.S. Senate, 


CoMMITTEE ON RuLEs AND ADMINISTRATION, 
Washington, D.C. 

The committee met, pursuant to recess, at 2:30 o’clock p.m., room 
301, Old Senate Office Building, Senator Thomas C. Hennings, Jr. 
(chairman), presiding. 

Present: Senators Hennings (presiding), Hayden, Jordan, and 
Brunsdale. 

Also present: Langdon West, special counsel to the committee. 

The Cuatrman. The committee will please come to order. 

We have this afternoon scheduled for witnesses on the subject of 
sroposed legislation for temporary Federal registrars of elections, 
Senator Lister Hill, of Alabama. Is he here? 

Senator Hill is on the floor of the Senate and sends word he will be 
unable to be here. 

Does Senator Hill desire to have a statement incorporated in the 
record ? 

Senator Sparkman. I think Senator Hill will be here later. He 
could not come right now, as I understand it. 

The Cuatmrman. Senator Sparkman, we are very glad to have you 
here this afternoon. 

Senator Sparkman. Thank you, Mr. Chairman. 

The Cuamman. And testify in any manner you desire. 


STATEMENT OF HON. JOHN J. SPARKMAN, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 


Senator Sparkman. Mr. Chairman, you know that our attorney 
general is here, and is prepared to make a statement following me, or 
at such time as the committee may find it convenient to hear him. 

The Cuarmman. That is Mr. Gallion? 

Senator SparkMAN. Mr. MacDonald Gallion; he is sitting just be- 
hind me to the right. 

The Cuamman. We are very glad to see you, Mr. Gallion. 

Senator Sparkman. Mr. Chairman, I welcome the opportunity to 
appear before this committee, and I am grateful to you and the other 
members for having continued these proceedings so that those of us 
so directly concerned would be able to study the proposals and testify 
regarding them. 

As you know, officials of the State of Alabama will appear and 
give you the benefit of their views. 
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The proposals before this committee to authorize the President of 
the United States to appoint Federal registrars for the purpose of 
administering State laws do violence, in my judgment, to our tradi- 
tional concept of the respective powers of the State and Federal 
Governments. 

The power of the State governments over suffrage has been clearly 
defined by the U.S. Supreme Court as one— 
which has belonged to those governments from the beginning and without the 
possession of which power the whole fabric upon which the division of State 
and National authority under the Constitution and the organization of both 
governments would rest would be without support and both the authority of the 
Nation and the State would fall to the ground. 

These are meaningful and ominous words, and we would do well to 
weigh them carefully, taken from Guinn v. U.S., 238 U.S. 347. 

In the main, the proposals pending before this committee seek to 
provide (upon a claim and finding of discrimination as to race, color, 
or creed) for the appointment of Federal registrars who shall have the 
zuthority to register as voters, persons whom the registrar finds 
qualified to vote under existing laws of the State and Federal Govern- 
ments. 

The persons so registered would be entitled to vote in all primary 
and general elections held for the purpose of selecting— 

1. President and Vice President of the United States and elec- 
tors for the offices wherever such electors are selected by popular 
election ; and 

2. Members of the U.S. Senate and House of Representatives. 

I strongly oppose these proposals for I believe them to be unconsti- 
tutional and against the public interest. 

In one decision after another, the U.S. Supreme Court has preserved 
the selection of presidential electors to the exclusive control of the 
State. This is not surprising in view of the clear language of sec- 
tion 1, article II, of the Constitution. The provision defines the 
respective powers of the States and the Congress in respect of the 
selection of the electors. 

As to the State it is provided : 

Each State shall appoint, in such manner as the legislature thereof may direct, 


a number of electors, equal to the whole number of Senators and Representatives 
to which the State may be entitled in the Congress * * *, 


As to the Congress, it is provided, and I quote again: 


The Congress may determine the time of choosing the electors, and the day on 
which they shall give their votes; which day shall be the same throughout the 
United States. 


In McPherson v. Blacker, 146 U.S. 1 (1892), the Supreme Court 
reviewed the methods adopted by the States for the selection of presi- 
dential elections and concluded that: 


In short, the appointment of electors belongs exclusively to the States under 
the Constitution * * * Congress is empowered to determine the time of choosing 
the electors and the day on which they are to give their votes, which is required 
to be the same day throughout the United States, but otherwise the power and 
jurisdiction of the States is exclusive, with the exception of the provisions as to 
the number of electors and the ineligibility of certain persons, so framed that 
congressional and Federal influence might be excluded. 


The Supreme Court has in other cases and similar language pro- 
claimed the exclusive control of the States over appointment of electors 
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and the conduction of their election. Jn re Green, 134 U.S. 377; Ray 
v. Blair, 343 U.S. 214, 232 (1952). 

While proponents of the pending bills might contend that the case 
of Burrough v. U.S., 290 U.S. 534, 545 (1934) lends substance to the 
constitutionality of the proposals, the argument is fallacious. 

In that case the contention was made that the provisions of the 
Corrupt Practices Act were unconstitutional as they relate to presi- 
dential electors. In sustaining the power of Congress to protect the 
election of President and Vice President from corruption, the Court 
was careful to point out that the means of doing so— 
neither in purpose nor in effect * * * intefere[d] with the power of a State to 
appoint electors or the manner in which their appointment shall be made. 

Continuing, the court explained that the act was designed to deal 
with political activities of national committees in several States or 
with their branches and specifically excluded State or local 
committees. 


Its operation, therefore, is confined to situations which, if not beyond the 
power of the State to deal with all, are beyond its power to deal with adequately. 

That is a quote from the decision. Furthermore, the court said: 
“It in no sense invades any exclusive State power.” 

This extension by the court of the power of Congress is carefully 
limited to those irregularities or misconduct. which endanger the elec- 
toral process, with which the States are not able adequately to deal, 
and in no sense invade the exclusive State power over the general 
conduct of the appointment of the State’s electors. 

To appoint Federal registrars answerable in no way to the State 
government and empowered with the authority to register any person 
as a voter for elector whom the Federal registrar found qualified 
would so drastically supplement the State’s function so as to render 
its power almost meaningless so long as it continued to appoint its 
electors by way of a general election. 

It has been uniformly held that presidential electors are State 
officers and not Federal officers. In a recent decision by the 8th 
Circuit Court of Appeals (Walker v. U.S., 93 F(2d) 383 (8th Cir. 
1937), cert. denied, 303 U.S. 644 (1938) ), the court held that— 

Manifestly, the right to vote for presidential electors depends directly and 
exclusively on State legislation. 

For this reason I am of the firm opinion that these proposals as they 
relate to presidential electors would be unconstitutional. 

Proponents of the pending legislation rely generally upon two pro- 
visions of the Constitution to sustain the constitutionality of the pro; 
posals : Section 4, article I, and the 15th amendment. : 

Section 4, article I, provides that the time, places and manner of 
holding elections for Senators and Representatives shall be prescribed 
in each State by the legislature thereof; but the Congress may at any 
time by law make or alter such regulations, except as to the places 
of choosing Senators. 

It is this provision of the Constitution upon which the proponents 
rely most heavily. 

Accordingly, I have examined carefully the decisions of the U.S. 
Supreme Court in regard to this provision. 
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While there is no uniformity among the decisions as to whether 
the right to vote for a Member of Congress has a State or U.S. source, 
one of the most recent decisions held as follows: 

Privilege of voting is not derived from the United States but is con- 
ferred by the State, and save as restrained by the 15th and 19th amendments 
and other provisions of the Federal Constitution, the State may condition suffrage 
as it deems appropriate. (Breedlove v. Suttles, 302 U.S. 277 (1937)). 

In any event, even in those cases which hold that the right to vote 
for Members of the Congress has its foundation in the Constitution, 
the power of the States in respect of the right is recognized as a con- 
current authority with that of the Central Government (xv parte 
Siebold, 100 U.S: 371 (1879) ). 

It is without question that the broadest scope of power with respect 
to elections is bestowed upon Congress by the first article of the Con- 
stitution. Accordingly, if Congress does not have the power to au- 
thorize the appointment of Federal registrars, it follows that if this 
activity is not specifically prohibited to the States by other provisions 
of the Constitution, the States would have this power. 

Accordingly, if Congress has the power to authorize the appoint- 
ment of Federal registrars, it must be found in section 4, article I, 
of the Constitution, which provides: 

The Times, Places and Manner of holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the Legislature thereof; but 
the Congress may at any time by Law make or alter such Regulations, except 
as to the Places of chusing * * *. 

What is meant by the term “manner of holding elections?” Does 
it include the duties of an official operating under State law in deter- 
mining whether a person is to be registered as a voter? I do not be- 
lieve that such interpretation was ever intended. 

The Supreme Court has upheld the power of Congress— 
to pass laws for regulating and superintending said elections [Members of the 
House of Representatives], and for securing the purity thereof, and the rights 
of citizens to vote thereat peaceably and without molestation (Ea parte Siebold, 
100 U.S. 371 (1879) ). 

However, registration procedures were not involved. The Court 
did not rule on whether Seosenee had the power to regulate registra- 
tion procedures but whether it could authorize Federal courts to 
appoint supervisors to oversee an election of a Congressman. 

In fact, the Supreme Court has not ruled on this question. How- 
ever, the issue has been presented to several State courts, and the view 
is strong that the power to regulate the time and manner of holding 
elections does not include the power to legislate in respect of qualifi- 
cations or registration. I cite three different cases and give short 
quotes from them. 3 

In Coffin v. Election Commissioners (97 Michigan 188, 56 N.W. 
567) it was held that: 


The authority to direct the time and manner in which judicial officers shall 
be elected, and the other officers elected or appointed, does not involve the 
power to determine who shall constitute the electorate. The word “manner” 
it is true is one of large signification, but it is clear that it cannot exceed the 
subject to which it belongs. It relates to the word “elected.” 


In addition, the Oregon Supreme Court held in Livesly v. Litchfield 
(83 P. 142) that: 


Time and manner does not include the power to determine what shall con- 
stitute a legal voter. 
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ler The same principle was enunciated by the Supreme Court of Tlli- 
ee nois in People v. English (139 Il. 622, 29 N.E. 678) : 

The word “manner” is usually defined as meaning way of performing of 
on- executing * * * [It] indicates merely that the legislature may provide by law 
nts the usual, ordinary, or necessary details required for the holding of the elec- 
ige tion. 


In two cases where the State constitution provided for qualifica- 
tions of voters yet was silent with regard to registration, although 
specifically providing that the legislature may enact laws to regulate 
the time and manner of holding elections, the courts held that regis- 
tration laws were a part of qualifications. 

Accordingly, the Supreme Court held that laws enacted by the 
legislature purporting to implement the provisions regulating 
the holding of elections by providing for registration were 
unconstitutional. 

The cases are as follows: 

As the Supreme Court of Oregon stated it: 
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it- As we construe the Constitution, every law which requires previous registry 
as a prerequisite to the right to vote is ipso facto void. The legislature would 
I, have the power by implication, had it not been expressly conferred to prescribe 
the manner of regulating and conducting elections; but the right to vote itself 
has been placed beyond their interference or control (White v. Multnomah 
County, 10 P. 484, 130r, 317 (1886) ). 
\ 


To the same effect is Dells v. Kennedy (49 Wis. 555, 6 N.W. 246), in 
which the court stated : 


For the orderly exercise of the right resulting from these qualifications (for 
voting prescribed in the Constitution) it is admitted that the legislature must 
prescribe necessary regulations as to the places, mode, and manner, and what- 
ever else may be required to insure its full and free exercise. 
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And the Wisconsin court then proceeded to hold invalid a statute 


a which required registration. 


its With such guidelines, one is compelled to the conclusion that the 
id, duties of registration are not included in the term “manner of holding 
elections.” Indeed, since the function of registration in so many 
rt States is closely akin to the qualification of electors, it would be in- 
a- appropriate to legislate regarding this for the purpose of regulating 
to the manner of holding elections unless pursuant to the power to deter- 
mine the qualifications of electors. 
v- In many States, especially those requiring literacy tests, the func- 
Ww tion of the registration officials is quasi-judicial in character and is 
ig fundamental to the sovereign power of the State to determine quali- 
i- fications as is the function of the legislature in prescribing those 


qualifications. 

While Congress may have the power to enact laws to prohibit dis- 
crimination by race, color, or previous conditions of servitude in 
respect of the State’s administration of literacy laws, for Con to 
ill enact laws to appoint Federal officials to administer such literacy 
he laws would be to usurp the sovereign rights of the State and to assume 
r powers not bestowed upon it by the Constitution. 

- For these reasons, it would not be necessary and proper for the 
Congress to undertake legislation in respect of the registration of 
d persons as voters in congressional elections, no more so than would it 

be necessary and proper for the Congress to undertake to prescribe 
n- requisite qualifications of persons as voters in congressional elections. 
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Since section 4, article I, does not bestow upon Congress the powers 
to authorize the appointment of Federal registrars, it follows that the 
more restrictive grant of power included in the 15th amendment to 
the Constitution would not include such authority. 

For these reasons, I am of the strong opinion that the proposals 
would be unconstitutional. 

At this point, Mr. Chairman, I want to digress from my prepared 
statement and call the committee’s attention to the discussion of sec- 
tion 4 of article I of the Constitution appearing in House Report No. 
18, 53d Congress, 1st session of the House Committee on Privileges 
and Elections. 

I shall not take the time to read all of the relevant comments in 
which the committee came to the conclusion that the legislation setting 
up Federal supervisors was an improper exercise of congressional 
authority. 

In addition, the committee found that even conceding—and it did 
not—that Congress had the full powers claimed by the advocate of 
the bill that, and I quote: 

Still it must be construed in the light of the subsequent section (8) of the 
same article, which declares that Congress shall have power “to make all laws 
which shall be necessary and proper for carrying into execution the foregoing 
powers.” Admit the power to be ample in the Constitution, yet the same author- 
ity limits the legislative branch of the Government in the enactment of laws, to 
such as shall be “necessary and proper” for carrying into execution the foregoing 
power. 

In Hepburn v. Griswold (8 Wall., 614), Chief Justice Chase, in 
defining these words, says the words— 

“‘Necessary and proper were intended to have a sense, to use the words of 
Justice Story, ‘at once admonitory and directory,’ and to require that the means 
used in the execution of an express power should be ‘bona fide appropriate to 
the end.’” 

I have endeavored here to show on what grounds I consider the pro- 

osals to be unconstitutional. As in the case of any such discussion, 
judgments of objective and reasonable men disagree. While I would 
consider a decision upholding the constitutionality of these proposals. 
as destructive of the States power over suffrage and a complete dete- 
rioration of State sovereignty in this area, I have long since learned 
that the U.S. Supreme Court as presently constituted does not share 
my deep convictions in respect of the fundamental importance to our 
Republic of the sovereign rights of the State. 

e this as it may, I continue in the hope that the Supreme Court 
will exercise the restraint appropriate of it and recommended to it by 
several illustrious groups. In addition I will continue with all my 
energy to influence the Congress to a course fully respectful of the 
States and their sovereign powers. 

Accordingly aside from the constitutional questions I would like to 
discuss some of the dangers to our system of self-government implicit 
in what is proposed here. 

Implicit in the registration of voters is the judgment as to whether 
the person offering to be registered is qualified to vote. Since the 
Constitution is explicit in reserving to the States the exclusive right 
to determine voter qualifications, registration officials must of neces- 
sity administer State laws. 
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It is unthinkable that Federal officials should be empowered to ad- 
minister these State laws for such time and duration as befits the 
whim of the executive or judicial branches of the Federal Govern- 
ment. While proponents argue about discrimination, an examination 
of the proposals now pending before this committee reveals that the 
Federal registrar is in business 100 percent—once he is appointed 
without regard to whether a discrimination prohibited by the 15th 
amendment has in fact taken place. , 

While some of the bills do require the applicant to make a claim of 
discrimination, as a condition to filing the application, the Federal 
registrar makes no investigation as to the truth of the claim. Indeed, 
it need not be sworn to or verified. This becomes then a mere facade 
and opens the law to indiscriminate abuse. However, not even this 
window dressing is required in S. 2814. 

The truth of the matter is that the Federal registrar simply takes 
over the business of registration, the business of administering the 
laws of the State in respect to national election voting lists. 

Those of us in the business of making laws know what can be done 
to laws by administration. A law’s whole purpose can be thwarted, 
and this is precisely what will happen if the Congress should transfer 
the administration of voter qualification laws from the State capital 
to Washington. 

Section 2, article I, and the 17th amendment to the U.S. Constitu- 
tion provides in part that: 

The electors in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislature. 

And under the pending bills who would decide whether they pro- 
posed elector had the requisite qualifications as set by the States? 
Not a State official, duly elected or appointed as State law prescribes, 
but a Federal official, who himself may or may not have the requisite 
qualifications, and who may or may not even be a citizen of the State 
or familiar with the conditions in the State. 

The simple fact is that there are a great number of people who are 
not qualified to vote under State law and all kinds—and I will say 
that is true all over the country in the laws of all of our States—and 
all kinds of wishful thinking and lofty purpose will not change this. 
The wisdom of these laws is not a matter of legislative concern to the 
Congress. Citizens of States are entitled through their representatives 
in State legislatures to determine for themselves what these qualifica- 
tions shall be. They are entitled to a faithful administration of those 
laws by State officials whose term of office or appointment arises from 
them and who are directly answerable to them. 

If you have these emissaries of the National Government appointed 
to register voters in New Jersey, New York, Pennsylvania, Missouri, 
or any other State of the Union, to whom will they answer? What 
restraints are imposed upon them to insure a faithful compliance with 
the laws of a State with which they have no official connection ? 

If a Federal registrar, who may or may not have the requisite quali- 
fications himself, decides to open the doors, to invite all comers, what is 
the body politic to do? 

Is it to sit quietly by while one of the fundamental powers of the 
State, secured by the provisions of the U.S. Constitution is destroyed ? 
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If not, what is it todo? Why, it can appeal, of course, to the Central 
Government in Washington for some relief. And it can expect little 
sympathy at the hands of the very authority who appointed the officer, 
an authority far removed from the scene with little or no understand- 
ing of the factors involved. 

I say to you that this Frankenstein which is proposed would trans- 
cend the purpose for which it would be created. I urge this committee 
to think long and carefully upon what is proposed. Do not be misled 
by the term “temporary Federal registrar.” Long ago I became sus- 
pect of “temporary” positions. It has been my observation that the 
most permanent thing in Washington is something created to be 
temporary. 

Already one witness has testified before this committee— 

That the registrars must have adequate staff and financing * * *. If the thing 
is to succeed, it must be run as a full-time operation with adequate staff. 
The child, while not yet born, has already begun to grow. 

Another witness before this committee, and to this extent I agree 
with him, testified: “Now, Mr. Chairman, I would like to point out 
that we are arguing here very big stakes.” 

These are indeed, Mr. Chairman, very big stakes as they relate to 
the sovereignty of the States and the purity of their laws. This be- 
comes crystal clear when we examine the rest of his statement: 

If in 1960 the figures for Negro registration could be raised to equal the na- 
tional percent of eligible citizens who did vote in 1956, 60 percent, which was 
the national percentage, then more than 3 million Negroes in the South would 


be registered to vote in the presidential elections 10 months from now. That 
figure is more than double the 1.2 million Negroes registered in the South in 


1956. 

Apparently, Mr. Chairman, the witness does not seem to be con- 
cerned with the question as to how many of these proposed voters 
meet the qualifications as provided by the States. 

I would suggest that if the sole purpose of this bill is to double 
Negro registration in the South overnight—and according to some 
testimony before you that seems to be the idea—there is little guaran- 
tee of success even with the aid of these proposals. 

Perhaps the committee is familiar with a report of the Southern 
Regional Council, which, by the way, is not known for its “segrega- 
tionists views,” which in its findings stated, and I quote, the Negro’s 
“lack of political consciousness remains the greatest barrier” to voting. 

It also pointed out that leaders of both races do not expect a great 
rush to the polls until Negroes— 
have been able to raise their economic and educational levels (and) their lead- 
ership has been broadened. 

Indeed, Mr. Chairman, this is the crux of the matter. We from the 
South who have years of experience in the conduct of affairs between 
the races and who are sincerely interested in restoring harmony in 
racial relations recognize that education and economics are the keys 
to the ultimate solution of most of our racial problems (including the 
sensitive ones involving the races and the maximum participation of 
all our people, both white and colored, in the electoral process). 

It is for this reason that we of the South are gravely concerned with 
the threat to our public educational system resulting from the powers 
of the central government arrayed against us—the courts, the execu- 
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tive, and some leaders in Congress. At a time when the education 
of all our people, our adults, and our children, of all races has be- 
come so urgent in so many respects, it is a tragedy that our public 
school system in many places is threatened to be sacrificed upon an 
altar of social experimentation. 

In closing, Mr. Chairman, I want to talk briefly about the proposals 
which have been made by the Attorney General in respect of voting 
rights. 

ia you know, this proposal was made before a press conference by 
the Attorney General just this week. In fact, it was just yesterday 
that I was able to obtain a draft copy of the proposed legislation. 
Obviously, I have not had an opportunity to study as carefully as I 
intend to the provisions of this legislation to determine the constitu- 
tionality of them. However, I have read the legislation and I have 
followed closely the comments which have appeared regarding it in 
the press. 

Apparently, the bill would seek to authorize the appointment by the 
district courts of Federal officials authorized to register voters whom 
they find qualified under State law not only in respect of Federal 
elections but also State elections, both primary and general, to super- 
vise and generally to control the holding of such elections. 

The Carman. Will the Senator allow me to make one obser- 
vation ? 

Senator Sparkman. Yes. 

The Cuarrman. I, too, did not hear of the Attorney General’s so- 
called Federal registrar legislation until I read about it in the news- 
papers. I know of no legislation that has been introduced with re- 
spect to it. If it is, it would conceivably—and I think in all proba- 
bility—go to the Committee on the Judiciary since it, from my read- 
ing of the newspapers, it would indicate that the responsibility and 
duty for the appointment of these registrars would devolve upon the 
Federal courts in the several districts. 

Senator Sparkman. The chairman is probably right. Of course, 
I do not know, as I say 

The Cuarrman. I do not know. I have never seen it. All I have 
read about it is in the newspapers. The Attorney General was in- 
vited to these hearings on the 15th of January by a letter delivered 
by hand. We are now near the end of the month and I have not seen 
the Attorney General’s legislation, nor done other than to have heard 
about it and read about it in the daily press. 

Senator Sparkman. Yes. 

enact Keatine. Would the chairman yield to me and the wit- 
ness ? 

The Cuarrman. Gladly. 

Senator Kreative. Mr. Chairman, I agree that the language of the 
bill drafted by the Attorney General is to amend the Civil Rights Act 
of 1957, and that if introduced, it would go to the Committee on the 
Judiciary probably. 

I do not think, however, that that is any reason why we in this 
committee, in dealing with voting problems, cannot consider the sub- 
stance of the proposals which the Attorney General has made, and I 
believe it would erfectly proper and entirely feasible to draft a 
measure which would properly come within the jurisdiction of this 
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committee, which would carry out the proposals or substantially the 
proposals which the Attorney General had in mind. 

I believe that there is merit in both proposals. 

I have testified here, as the chairman knows, in favor of the Federal 
registrar proposal. I believe that both of them have some merit, and 
the great merit in the proposal of the Attorney General, is that it 
carries, it insures not only the registration but it carries the matter 
right through to the vote and to having that vote counted, and it also 
applies to all elections, not only Federal elections. 

It is my intention—and I am working now on a proposal, which I 
hope—knowing of the great interest of the chairman in properly pro- 
tecting the right to vote, I would hope he would also embrace, which 
would provide both an administrative remedy and a judicial remedy, 

I do not consider these two plans mutually exclusive, and I can also 
say to the chairman that I have urged the Attorney General to appear 
here before our committee and give us the benefit of his thinking on 
the proposals which he has made, and to permit a full and free dis- 
cussion of them as a possible alternative remedy or a possible supple- 
mentary remedy to the Federal registrar proposal. 

The CuHarmman. Well, I thank the Senator. I did not mean to 
intimate that this committee would or would not hear the Attorney 
General. I have not heard from him since the 15th of January, and 
I hope that if he has something to tell us, that he will at least indicate 
that he wants to appear and tell us something with respect to legis- 
lation. We have had over 2 weeks or about 2 weeks, and I have read 
only something in the papers about it. I do not know to what 
extent 

Senator SpaRKMAN. Mr. Chairman, I appreciate—— 

The Cuarrman. I only made that statement parenthetically for the 
advice of our committee with respect to the Attorney General’s legis- 
lation and the possibility that it might be assigned to the Committee 
on the Judiciary, not this one. 

Senator SparKMAN. I appreciate the suggestion, and I had seen 
something in the paper, I Sshors: that it might go to the judiciary. 
I certainly do not want to belabor this committee 

The Cuarrman. I did not mean to foreclose the Senator from mak- 
ing any statement on it. His information may be better than mine, 
not to disparage the press. 

Senator SparKMAN. Not atall. I know nothing about where it may 
be assigned. A good many of the commentators have more or less 
regarded it as a substitute proposal from the Attorney General. I 
do not know whether that was his intention or not. I shall not take 
longer. I will present my statement in full. 

In addition, it would seek to do by legislation what the Civil Rights 
Division of the Justice Department has sought to do in the courts in 
my home State of Alabama. 

The Justice Department has suggested in the suit now pending 
against the State of Alabama, which is on appeal to the U.S. gt reme 











Court, that the Federal Government should rule the States by decree 
and injunction in respect of elections. It is suggested that the district 
court would have the power to issue an order to a sovereign State and 
upon a seeming violation of this order by any State official, that official 
would be hauled into the court to show cause why he should not. be 
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cited for contempt of an order about which he had no actual notice 
at all. 

This is the kind of power that the Attorney General asks this Con- 
gress to bestow upon the National Government. As I see it, it would 
so subjugate the States to the National Government as to make the 
whole concept of State sovereignty meaningless. 

I will oppose, just as strongly as I can, the enactment of any kind 
of legislation such as this which would make it possible for the U.S. 
district. courts to become virtual dictators, coal as voting is con- 
cerned, over the area. This is so foreign to my concept of constitu- 
tional government and the sovereign rights of the people that I am 
shocked that it would be seriously proposed. 

Mr. Chairman, I hope that should this bill become the pending 
business on the floor of the Senate or should it be suggested that it 
become the pending business, it will be discussed sufficiently to assure 
that the people of America will understand the kind of power that is 
to be taken from them. 

Mr. Chairman, the proposal of the Attorney General is not new. 
It has been patterned after a reconstruction bill passed in 1871 and 
repealed in 1893. Our country has had experience with respect to it. 

Hens what the Committee on Privileges and Elections, House of 
Representatives, 53d Congress, had to say about such a proposal when 
recommending that it be repealed : 


But again, the States for a hundred years and more have provided election 
laws, appointed officers for their proper execution, and provided the machinery 
of election. They have prescribed duties for such officers, and have imposed 
penalties for the failure to discharge these duties. This machinery and these 
officers, without distinction as to the character of the election, whether it be 
State or Federal, have the same duties imposed upon them in all essential 
qualities. With this state of things we find these statutes which are sought 
to be repealed create officers whose duties it shall be to supervise, scrutinize, and 
watch every act of the officers of the States. This of itself must create friction, 
and the history of the country since the enactment of these laws, has demon- 
strated their unwisdom in this respect. The power to guard, scrutinize, and 
inspect implies the power to correct or prevent that which is scrutinized. The 
power to supervise implies the power to compel the doing or to prevent the 
doing of the thing which is the subject of the supervision. How then can 
the United States, by its supervisors and deputy marshals, supervise an election 
under a law which it has not enacted or scrutinize the registration (a condition 
of suffrage in many of the States) when the right of suffrage emanates from the 
State itself and the State alone can determine it? * * * 

Many of these statutes also impose penalties upon the election officers of the 
State, in the conduct of elections, for a violation of the State laws. Was ever 
a more monstrous proposition written on the statute books of a free country? 
The power to make laws is a sovereign power. It carries with it the power to 
punish for the violation of such laws, but the two powers must be coordinate. 
The power that creates the law can inflict punishment for its violation, but no 
power can inflict punishment rightfully for the violation of a law which it 
never made. To attempt it, as has been done in the past, has resulted only in 
irritation, contention, and criticism of the government that has proposed it. * * * 
5a feat every trace of the reconstruction measures be wiped from the statute 

ks. * * * 

Finally, these statutes should be speedily repealed because they mix State 
and Federal authority and power in the control and regulation of popular 
elections, thereby causing jealousy and friction between the two governments: 
because under the practical operations of them the personal rights of citizens 
have been taken from them and justice and freedom denied them ; because their 
enactment shows a distrust of the States, and their inability or indisposition 
to properly guard the elections, which, if ever true, has now happily passed 
away; and last, but not least, because their repeal will eliminate the judiciary 
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from the political arena, and restore somewhat, we trust, the confidence of the 
people in the integrity and impartiality of the Federal tribunals. 

I urge every member of this committee to read this report in its 
entirety. Weshould take heed of the experience regarding this which 
those before us have had. 

When considering what this committee had to say about this recon- 
struction bill of 1871, it is important to remember that this bill was 
far more limited in its scope than the proposals of the Attorney 
General. The reconstruction bill of 1871 was limited to national 
elections. The reconstruction bill of 1960, as proposed by the Attor- 
ney General, would be applicable to all general and primary elections, 
Federal, State, and local. In other words, we are to have the Federal 
Government running and controlling the elections of offices from the 
White House to the town hall. How foreign is this to what our 
Founding Fathers intended ? 

We continue to hope that the people of other sections of the coun- 
try will realize that racial problems will not be solved by legislative 
fiat, that proposals such as this and so-called civil rights legislation 
serve but to aggravate the emotions of people and to feed fires of 
racial discord. 

We yearn for the day that the American people will demand of 
their representatives a moratorium of legislation aimed at a great 
section of this country, so that we from the South may devote our 

full time to the real business at hand—providing better schools and 
training for all our people so as to equip them to engage in the compe- 
tition of our great free enterprise system. It is in this way that all 
of us shall profit and the standards of living of all our people shall 
be increased. 

I want to remind the committee of this: The Reconstruction Act 
of 1871 was finally repealed by Congress in 1893 because, as I under- 
stand it, it was found to be impractical and unworkable. 

In fact, I quoted in part from the committee report. 

The CHarrman. Yes. 

Senator Sparkman. Dealing with that. 

If a Reconstruction Act of 1871 was repealed by Congress as 
early as 1893, I do not see why here in 1960 we should be reinvesting 
it and I certainly hope that this committee will not recommend to 
the Senate, any action that will represent what I consider a clear 
invasion of the States’ rights. 

I think, Mr. Chairman, it is most important—and this is the thing 
I have become afraid of sometimes—I think it is most important 
that we remember that this Government of ours is a dual government, 
and I think its greatness has in large part been due to the duel 
sovereignty of State and Federal Governments—and I do not want 
to destroy the powers of either one. I want them to be what the 
Founding Fathers contemplated that they would be, plus what later 
amendments to the Constitution provided for, and I believe we 
ought to guard that dual sovereignty very carefully and that is what 
I am asking for here. 

Thank you very much. 

The Cuarrman. Thank you very much, Senator Sparkman, for 
your very able and enlightening statement to this committee. 

Senator Sparkman. Mr. Chairman, may I ask 
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The CHatrmMan. Are there any questions to put to Senator 
Sparkman ? 

Senator SpaRKMAN. Go ahead. 

The CHatmrman. Maybe some members of the committee would 
like to interrogate you. 

Senator Keating. I would like to ask a few questions, Mr. 
Chairman. 

Senator Sparkman, your statement indicates that you have studied 
somewhat the Attorney General’s recommendations for U.S. voting 
referees and confining myself solely to the constitutional argument 
which you make—and I realize full well that you are caine its 
merits to the Attorney General’s proposal, the same as you are to 
the registrar proposal—but purely on the question of constitution- 
ality, do you feel that the Attorney General’s proposal has removed 
the me objections which you have made to the registrar 

lan? 

. Senator SparkMAN. As I said, Senator Keating, I have—it was 
just late yesterday afternoon that I saw the first draft of it. I 
have not had a chance to study it. I would want to go back and 
study more carefully the decisions during that time. 

Now Ex parte Siebold was a case that dealt in part with that. I 
would want to read in full the committee report and if I can get 
hold of the hearings, read the committee hearings when they studied 
the repeal of that in 1893. They did repeal it, Congress repealed it 
in 1893, and I would want to study that. 

My offhand opinion is that it is unconstitutional because it pro- 
vides for interference with a function that belongs exclusively to the 
State, that is, in determining qualification. 

Senator Keatrne. Your objection to the Federal registrar plan on 
constitutional grounds, however, is that it involves a judicial func- 
tion, which should be vested in the judiciary, not in an administra- 
tive body ? 

Senator Sparkman. I did not limit it to that. I said also that it 
took away from the States a function which the Constitution very 
clearly gives to the States. And I do not believe the Federal Gov- 
ernment has any right in determining qualifications. 

Now, of course, I admit that the judiciary powers to prevent abuse 
are quite broad. For criminal acts, and the court has held that the 
Corrupt Practices Act was legal, because it sought to correct. corrup- 
tion. Those are acts that smack of criminality, and certainly we have 
to admit that courts have a function in that field. 

But so far as merely deciding—remember, both these proposals are 
to the effect that if citizens, I believe under the registrar, it says nine. 
I think it provides for nine citizens. If nine persons come up and 
say, “We have been discriminated against,” then a registrar is 
py mcm 

Senator Keatine. Am I not correct that under the Federal regis- 
trar bills there must be a finding, as it is put in most of them, by 
the Civil Rights Commission, or, if not by them, by some other 
administrative body, that the allegations of the nine are well founded ? 

Senator Sparkman. I do not have the bill before me. I do not 
recall that it is in there. I was under the impression that the regis- 
trar was vested with administrative powers. 
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Senator Keating. I think you will find that in none of the bills 
does it provide that just from the nine filing a statement that the 
Federal registrar immediately is appointed. 

Senator SparkMAN. Yes, I believe that is the procedure. I think 
that is right. The Civil Rights Commission passes on it first. 

Senator Kearine. Yes. 

Senator SparkMAN. Then the registrar is appointed and from then 
on he is a free agent, and he passes on all of these things. 

Senator Keating. Let us try to narrow our points of difference as 
much as possible. You would agree, would you not, that that part of 
your constitutional argument which related to the assumption by the 
executive branch of judicial powers would be eliminated by the Attor- 
ney General’s proposal as against the Federal registrar? 

Senator SparkMaAn. I would admit that it changes it to the judi- 
ciary rather than an administrative official. 

Senator Keatrne. You would still make the objection to both that 
they are an invasion ? 

Senator Sparkman. I still would say that it is contrary, the man- 
ner in which it is proposed to operate, that it would be contrary to 
the constitutional provision giving the States the sole right to de- 
termine qualifications. 

For instance, many States have literacy tests, some of them have 
property tests, and there are various tests, and all of those are im- 
posed by the States. There is no uniformity across this country. 
States have seen fit within the exercise of their discretion, to set those 

ualifications as best befit the operation of government in that par- 
ticular State, and the only restriction in the Constitution so far as 
I know against it is that there be maintained a republican form of 
government. 

Senator Krattne. Senator Sparkman, you probably have not read 
all of it, but you have read parts, have you not, of the report of the 
Commission on Civil Rights? 

Senator SparKMAN. Yes. 

Senator Keatrne. On page 12 of your statement you say : 

Those of us in the business of making laws know what can be done to laws 
by administration. A law’s whole purpose can be thwarted and this is pre 
cisely what will happen if the Congress should transfer the administration of 
voter qualification laws from the State capital to Washington. 

Now would you not agree that there is overwhelming evidence in 
the report of the Commission on Civil Rights that the purpose of the 
law has been thwarted by what the State registrars have done in the 
State of Alabama and certain other States ? 

Senator Sparkman. Well, I know there is a great deal said in there 
about that, and, by the way, that is one reason I asked permission of 
this committee to testify, and also to give opportunity to our State 
officials to testify, because so much of the report of the Civil Rights 
Commission insofar as voting is concerned was directed to the State 
of Alabama. 

While the attorney general testifies, you might quiz him along this 
line, and there is something I wish to point out. I think the attorney 
general will verify this statement that I am about to make. We have 
numerous provisions in the laws of Alabama whereby any person who 
is denied the right to vote can seek redress, and I do not believe there 
has ever been a single case filed. 
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In other words, there are State procedures under our State courts 
to which persons complaining could resort, and for some reason they 
have never seen fit to do so. My statement may be too broad, and you 
may wish to discuss that with the attorney general when he comes. 

Senator Krartrne. I will be glad to address these questions to him, 
and perhaps more properly so, since he is an official of the State. 

But do you, of your own knowledge, know of any steps which the 
State of Alabama has taken to remedy the conditions which are set 
forth in the report of the Civil Rights Commission ? 

Senator Sparkman. I think, again, I think that could be more 
properly addressed to the attorney general, since he has been func- 
tioning as our State’s chief law officer during that time. 

Senator Kreatrne. As I understand it—and, Mr. Chairman, I think 
it might be 

Senator SpaRKMAN. Senator Keating, may I just offer this? Of 
course, you understand that there were some very involved legal ques- 
tions raised. Now you talk about making corrections. There were 
objections made from the beginning as to many of the things that the 
Civil Rights Commission sought to do, and so far the courts have 
sustained the position of the State of Alabama in those, both in the 
district courts and in the circuit courts. I believe the matter is on 
appeal now to the Supreme Court, but again that will be better dis- 
cussed with the attorney general. 

Senator Kratrne. You have indicated in your statement that the 
reason that many Negroes do not vote in the State of Alabama, and 
perhaps in other States, is that they are not qualified. Dean Storey 
appeared before us as a witness, and told us something about the 
voucher system which is in effect. I believe you have that in Alabama, 
do you not? 

Senator SpaRKMAN. What kind of system? 

Senator Keating. Voucher. 

Senator SpaRKMAN. Voucher system. You mean where somebody 
else has to vouch for them ? 

Senator Keating. Voucher. 

Senator SparKMAN. Yes, that is part of our procedure. 

Senator Kreatine. Do you feel that that enters into the question 
of whether the voters are in any way found to be qualified ? 

Senator SparKMAN. Well, it is part of the qualification procedure. 
I have been before the board of registrars and vouched for both white 
and colored citizens, and I believe one who is fully qualified, who may 
not be known personally to the registrars, could easily find people to 
vouch for them. I have never known anyone to have any difficulty 
in that respect. 

Senator Keattne. Do you feel that the occasional 

Senator Sparkman. In fact, in my county, let me say, I can only 
speak from personal observation right where I live, I have never known 
a single complaint to be raised of any kind. 

Senator Keating. Well, I am not familiar with the fact of whether 
in pages 90 to 95 of the findings of the Commission, where they deal 
with-the Alabama voting practices, I am not at al e no knowl- 
edge as to whether that includes the county where the Senator lives 
or not. 
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Senator SparKMAN. Insofar as I know, it was not mentioned in the 
report. 

Senator Kratine. But do you feel that the occasional mass resigna- 
tions of registrars, as they did in Macon County in 1956, has had 
something to do with the situation resulting in the failure of Negroes 
to register and vote ? 

Senator SparKMAN. Now that isa situation that the attorney general 
may discuss. That isnot anywhere near where I live. It is a peculiar 
situation that prevails there, that perhaps prevails in no other place 
inthe State. I think the thing that the Civil Rights Commission tried 
to force upon the registrars had something to do with mass resignation, 
not only that, with the refusal of many of our citizens to accept the 
responsibility of being a registrar. They tried—I believe this is one 
of the points of law that the court decided against them—they tried 
to invoke the rule to the effect that a registrar once appointed was not, 
even if he resigned, free of the office until somebody took the office to 
succeed hijn. 

In other words, that he was bound forever. Now you are not going 
to get people to work in registering voters if they have got to come in 
under any such situation as that. 

Our registrars get very little pay. I think it is a per diem proposi- 
tion, I am not sure, but certainly the people are not going to serve as 
registrars if such a rule as the Civil Rights Commission tried to invoke 
is to be the law. 

Senator Keating. Well, the election officials in my State get paid 
on a per diem basis. It is not a large amount, but there is great com- 
petition for that job. That is not true in Alabama? 

Senator Sparkman. I do not believe it is. I do not believe so. In 
fact, I think in a good many of the counties, since the Civil Rights 
Commission tried to invoke this rule, they may have difficulty in 
getting people to serve. 

Senator Keating. Well, is that because of the low pay or the un- 
willingness to serve, or is it because of the fact 

Senator Sparkman. No. I think it is simply because of the fear 
that once they take the office, they are bound there forever unless 
somebody comes in and supplants them. They cannot even resign, 
according to the Civil Rights Commission. 

To me it is absolutely contrary to any system of law that I know of. 
But that is what the Civil Rights Commission tried to invoke. 

Senator Kerarrnc. As I understand this U.S. Attorney General’s 
proposal, it would simpiy add a referee to look into violations of exist- 
ing laws, which are designed to protect the right to vote. 

yo do you not feel that the court in equity proceedings where it 
has issued an injunction restraining interference with the right to vote 
should have some manner of making its judgment meaningful ? 

Senator Sparkman. Yes, if it is a matter of interfering with the 
right of voting, but that does not mean it has got the right to pass 
on what the qualifications shall be as set by the State laws. I said 
awhile ago—— 

Senator Keatrna. No. 

Senator Sparkman. If there had been abuse in carrying out those 
laws, then that is a different proposition. 
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Senator Krattne. I recognize that your affirmative answer to my 
question is not an endorsement of the power of the court to appomt 
Federal referees. 

Senator Sparkman. Not at all. 

Senator Kratine. But do you not agree with me that there should 
be some enforcible manner of making the court decision effective once it 
has been rendered ? 

Senator Sparkman. Effective so far as the interference with the 
right to vote in national elections is concerned, but not in determining 
whether or not he is a qualified elector or whether or not he should be 
put on the list regardless of whether he conforms to the qualifications 
established by State law. 

Senator Keating. Let me put it this way, and I know not only the 
Senator’s legal ability but his patriotism and his stanch adherence 
to the Constitution of the United States—whatever the terms of that 
injunction or court decree is, it having been affirmed and passed upon 
and affirmed upon appeal, whatever its final form is, would you not 
agree with me that there should be some meaningful manner of making 
that court decision, that court decree, effective ? 

Senator Sparkman. Yes, but again I say that it does not deal with 
registration. Even the Supreme Court omitted the registration part. 
It did not include it in the Siebold case, and in other decisions, the 
court has dealt with various phases of election, but as I understand 
it has held that the determination of what qualifications a person 
should have to vote, was left to the State, and to that extent, I do not 
think any Federal court injunction would have the right to cover 
qualifications, 

Senator Krattne. Do you feel that these proposals, either one of 
them, would destroy the right of the States to determine the qualifi- 
cation of their own voters? 

Senator SparKMAn. I think it would take away a lot of the effec- 
tiveness, yes, or could. 

Senator Keattne. Well, Senator Sparkman 

Senator SpaRKMAN. In other words, it seems to me that the effect 
of either of these things, if enacted into law, would be to permit the 
Federal Government to come into the State and through officers ap- 
pointed either administratively or judicially, to gain considerable con- 
trol over elections, the conduct of elections, the determination of who 
should be on the voter list, which, in effect, would take away from the 
States or could take away from the States, the right to determine State 
voter qualifications. 

Senator Keattne. Senator Sparkman, you do not believe, do you, 
that any State can deny the right to vote to any otherwise qualified 
voter on the ground of race or color? 

Senator Sparkman. I do not know of any State that has sought to 
do that; no. 

Senator Keattne. Well, you would agree—— 

Senator SparKMAN. No. The Constitution is clear on that. 

Senator Keattne. The Constitution is clear on that? 

Senator SparKMAN. Yes. 

’ so Keating. And you would agree with me that no State can 

o that # 
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Senator Sparkman. I would agree with you that the Constitution 
is very clear on that, and that the State cannot under the Constitution, 

Senator Kearrne. Is not the U.S. referee proposal limited solely to 
such a thing? 

Senator SparkMAN. I do not know, Senator. As I have said, I have 
not had an opportunity to study the legislation. I have merely seen 
the bill and find a chance to glance over it, and I would rather not 
testify as to its provisions without further study. 

Senator Keatrnea. I have not studied it carefully, but I can see noth- 
ing in it which is not specifically directed toward a denial by a State 
of the right of a person to vote who is otherwise qualified solely on the 
ground of race or color. 

If that is the purport of this legislation, would it not—would it in 
any way run afoul of the principles which you have enunciated and on 
which you and I agree ? 

Senator Sparkman. I would rather not speculate on it until I study 
it. I would rather not discuss the provisions in detail until I know 
better what they are. 

Senator Keatinc. Mr. Chairman 

Senator SparKMAN. I did not get that from reading the newspapers 
and hearing the reports, but I realize those were general discussions. 

Senator Keattne. Mr. Chairman, I think it might be helpful at this 

oint in the record—and in between the testimony of Senator 
Sparkman and the testimony of the attorney general—to introduce 
pages 90 to 95 of the Oe ea of the Civil Rights Commission, dealing 
specifically with the Alabama voting practices. 

The Cuarrman. As the Senator knows, the report of the Civil Rights 
Commission is a part of the record now. 

Senator Keatine. The whole report ? 

The Cuarrman. Does the Senator want it all put in again? 

Senator Keatine. No. Ithink that is very satisfactory. 

The Cuarrman. It has been put in. If you want it in again, I pre- 
sume there would be no objection. 

Senator Keatrne. I was not aware that the entire report of the 
a was a part of the record of this proceeding. It is a part 
of it. 

Mr. West. Not this entire report, but this part, more than this part: 

(The pertinent excerpts from the report of the Commission on Civil 
Rights, above referred to, may be found in exhibit 1 in the appendix 
to these hearings at page 383.) 

Senator Keating. All right. Mr. Chairman, I ask at this point in 
the record, the proposal, which is not in the form of a bill, but the pro- 
posal made by the attorney general with reference to the Federal 
referee arrangement, be made a part of the record. And I think it 
might also be helpful at that point 

The Cuarrman. Senator Keating, at that point, about inserting, 
what is it the Senator wants to insert? The draft of something that 
may be legislation and may be introduced ? 

Senator Krattne. I suggest that we introduce at that point the 
proposal which the Attorney General made with reference to the court 
appointment of U.S. voting referees—— 

The Cuarrman. May I say to the Senator from New York, there 
have been overtures made and efforts to have the Attorney General 
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come before us. We think there is some possibility he may come on 
Friday next. Does the Senator want to put the draft of something, 
a temporary draft, in here ? 

Senator Keatine. Yes. I thought it would be helpful. 

The CuHarrman. Printed as part of the hearings or made a part of 
the file? 

Senator Keattne. As part of the picture. I share the chairman’s 
views, it is my hope the Attorney General will appear. I believe he 
will appear to give us the benefit of his views, but I think as long as 
we are discussing this 

The Cuairman. I will not object, certainly. Will you object, Sen- 
ator Hayden ? 

Senator Haypen. No. 

The Cuarrman. If the Senator insists upon it, let it go in at this 
point. This is not a bill; I take it the Senator is referring to a memo- 
randum. 

Senator Keattnc. I would suggest that we introduce at this point 
not only the language of the proposal which he made in legislative 
form, but also his statement which accompanied it. I think they both 
would be helpful to an understanding of this problem. 

The CuHarrMan. Very well. Without objection, it will be so ordered. 

(The statement of Attorney General William P. Rogers in support 
of his proposal on voting referees and his draft bill to implement the 
same are as follows:) 





[For release Tuesday, Jan. 26, 1960] 


STATEMENT OF ATTORNEY GENERAL WILLIAM P. RoGers IN Support oF A Britt To 
AMEND THE Civit RicHts Act or 1957 spy PrRovipIne FoR CouRT APPOINTMENT 
or U.S. Vorinc REFEREES, AND FOR OTHER PURPOSES 


It has been an unpleasant fact for too many years that in a few areas of the 
country segments of our population have been systematically and deliberately 
denied the right to vote because of their race or color. Fortunately in recent 
times there has been a growing concern with the problem and a strong national 
determination to end racial discrimination in all its forms. It is particularly 
important to do so in the field of voting. Discrimination in that field is totally 
inconsistent with our democratic system. Then, too, the opportunity to use 
the ballot is a principal means by which other forms of racial discrimination 
may be combated. 

I am, therefore, in favor of appropriate legislation which will accelerate the 
elimination of discriminatory practices in voting, and have given considerable 
thought to the various bills which have recently been introduced in Congress to 
eliminate discrimination in voting on grounds of race or color. 

Most of the bills which have been introduced are designed to effectuate the 
proposal for the creation of temporary Federal registrars, contained in the re- 
port of the Commission on Civil Rights to the President and Congress dated 
September 9, 1959. The Commission has recommended, in substance, that legis- 
lation should be enacted authorizing the designation by the President of local 
incumbent Federal officers or employees to serve as “temporary registrars.” 
This designation by the President would occur after investigation and a determi- 
nation of some kind by the Commission that individuals, otherwise qualified 
under State law to vote, have been denied the right to register because of race 
color, religion, or national origin. 

The proposals presently before the Congress present several serious problems 
both with respect to reach and effectiveness. The Commission on Civil Rights 
has made it clear that it is not committed to any specific proposal. Therefore, 
in line with the spirit of the recommendations of the Commission, the Depart- 
ment of Justice has prepared a bill to deal with racial and color discrimina- 
tion in elections, both Federal and State. I believe this bill would be more ef- 
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fective than the Federal registrar proposals and would avoid many of the 
serious and practical problems connected with Federal registrars. 

This bill would authorize the Federal courts in voting rights cases brought 
under the Civil Rights Act of 1957 to appoint officers, who for present purposes 
might be called U.S. voting referees, to certify as qualified to vote at any election 
all persons found to be qualified and all other persons similarly situated who 
apply to the voting referee for certification. The voting referee’s certifications 
would be made a part of the court’s decree in the original proceeding, and the 
decree would provide that the persons named are entitled to vote. The decree 
would be forwarded to the State election officials so that they would be put on 
notice of the action of the court. 

The bill provides that procedures would be established under which the ref- 
erees or other court officers would be authorized to attend elections and make 
a report to the court as to whether a person entitled to vote under the decree 
has been denied that right or the right to have his vote counted. If those 
rights are denied, contempt proceedings could follow against those named in 
the decree or other officials who are on notice of the order of the court. 

The use of U.S. voting referees would reduce the burdens which might other- 
wise be imposed upon the courts and would contribute to the effectiveness of 
the Civil Rights Act of 1957. There is, of course, ample precedent for courts 
to appoint officers to assist them in carrying out their functions. These include, 
for example, referees in bankruptcy, masters to conduct corporate elections, re 
ceivers, special masters, and the like. 

Inasmuch as the bill would amend the Civil Rights Act of 1957, it is also 
proposed that it deal with a technical problem arising under that act. Notwith- 
standing the clear intention of Congress that that act should fully implement 
the 15th amendment, it has been contended that the resignation of registrars 
or other State officers, without their positions having been filled, leaves no ap- 
propriate defendant who may be proceeded against. This bill would make it 
explicit that in such circumstances a suit against a State may be initiated and 
that a suit already pending may be continued against the State. 

I think the approach I am suggesting has several advantages. 

1. The bill would operate within the established judicial framework and 
would supplement existing legislation. It would come into effect after a 
judicial determination has been made that a violation of voting rights under 
the Civil Rights Act of 1957 has occurred. This would avoid the constitutional 
and legal questions which would arise under plans based upon a determination 
by a nonjudicial body that State officials have discriminated against citizens 
in violation of the Federal Constitution. 

2. This bill would be more effective than the proposed registrar bills in imple 
menting the constitutional guarantees to all citizens of the right to vote without 
discrimination on account of race or color. Other bills cover only registration 
and provide less realistic guarantees that Negroes who are registered would be 
permitted to vote or would have their votes counted. This bill would cover 
both registration and voting. 

3. This bill, which would provide the courts with additional remedies to en- 
force their decrees, would, as a practical matter, become effective at an earlier 
date than the other plans. It would be an amendment to and would supple 
ment the Civil Rights Act of 1957, the constitutionality of which is now being 
considered by the Supreme Court. Thus, in all probability this bill would 
become operative sooner than any of the other proposals. Since these other 
proposals are not within the established judicial framework, they would, I be- 
lieve, be subject to a more extended and severe legal challenge. 

4. Under most of the registration bills which have been proposed the only 
sanctions are criminal ones against State officials. Often the criminal process 
is of little or no avail in these cases. Under our bill officials who defied or 
obstructed the order of the court would be subject to contempt proceedings 
which could be brought in accordance with the Civil Rights Act of 1957. 

5. Even if the Federal registrar proposals in their present form should be 
partially effective, they would relate only to national elections. They would 
not relate to State elections. Although the result is clearly unintended by their 
sponsors, such proposals might provide an opportunity for the establishment 
of a system of “separate and unequal” voting, with whites registering at one 


place and voting in all elections and Negroes registering in another and at- 
tempting to vote in national elections. 
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6. Our bill would not fragmentize the elections process. It would leave the 
election procedures in the States where they have always been. At the same 
time it would operate within established judicial procedures to prevent dis- 
crimination in all elections, as the Constitution of the United States intends. 


A BILL To amend the Civil Rights Act of 1957 by providing for eourt appointment of 
United States Voting Referees, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America assembled, That section 2004 of the Revised Statutes (42 U.S.C. 1971), 
as amended by section 131 of the Civil Rights Act of 1957 (71 Stat. 687), is 
amended as follows: 

(a) Add the following as subsection (e) and designate the present subsection 
(e) subsection “(f)”: 

“(e) In any proceeding instituted pursuant to subsection (c) of this section, 
in the event the court finds that under color of law or by State action any person 
or persons have been deprived on account of race or color of any right or privilege 
secured by subsection (a) or (b) of this section, and that such deprivation was 
or is pursuant to a pattern or practice, the court may appoint one or more persons 
(to be known as voting referees) to receive applications from any person claim- 
ing such deprivation as to the right to register or otherwise to qualify to vote at 
any election and to take evidence and report to the court findings as to whether 
such applicants or any of them (1) are qualified to vote at any election, and 
(2) have been (A) deprived of the opportunity to register to vote or otherwise 
to qualify to vote at any election, or (B) found by State election officials not 
qualified to register to vote or to vote at any election. 

“Any report of any person or persons appointed pursuant to this subsection 
shall be reviewed by the court and the court shall accept the findings contained 
in such report unless clearly erroneous. The court shall issue a supplementary 
decree which shall specify which person or persons named in the report are 
qualified and entitled to vote at any election within such period as would be 
applicable if such person or persons had ‘been registered or otherwise qualified 
under State law. The Attorney General shall cause to be transmitted certified 
copies of the original decree and any supplementary decree to the appropriate 
election officials of the State, and any such official who, with notice of such 
original or supplementary decree, refuses to permit any person, named as qualified 
to vote in such original or supplementary decree, to vote at any election covered 
thereby, or to have the vote of any such person counted, may be proceeded against 
for contempt. 

“The court may authorize such person or persons appointed pursuant to this 
subsection to issue to each person named in the original decree or any supple- 
mentary decree as qualified and entitled to vote at an election, a certificate iden- 
tifying the holder thereof as a person qualified and entitled, pursuant to the 
court’s original decree or supplementary decree, to vote at any such election. 

“The court may authorize such person or persons appointed pursuant to this 
subsection (or may appoint any other person or persons) (1) to attend at any 
time and place for holding any election at which any person named in the court's 
original decree or any supplementary decree is entitled to vote and report to the 
court whether any such person has been denied the right to vote, and (2) to 
attend at any time and place for counting the votes cast at any election at which 
any person named in the court’s original decree or any supplementary decree is 
entitled to vote and report to the court whether any vote cast by any such person 
has not been properly counted. 

“Any person or persons appointed by the court pursuant to this subsection 
shall have all the powers conferred upon a master by Rule 53(c) of the Federal 
Rules of Civil Procedure. The compensation to be allowed to any person or 
persons appointed by the court pursuant to this subsection shall be fixed by the 
court and shall be payable by the United States. 

“The court shall have authority to take any other actions, consistent with the 
provisions of this subsection, reasonably appropriate or necessary to enforce its 
decrees.” 

(b) Add the following sentence at the end of subsection (¢) : 

“When any official of a State or subdivision thereof has resigned or has been 
relieved of his office and no successor has assumed such office, any act or practice 
of such official constituting a deprivation of any right or privilege secured by 
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subsection (a) or (b) hereof shall be deemed that of the State and the proceed- 
{ng may be instituted or continued against the State as party defendant.” 


(The testimony of Attorney General Rogers before the committee 
may be found at p. 335 of these hearings.) 
Senator Kratrne. That is all, and I thank the Senator. 


Senator SparkMAN. I thank you, Mr. Chairman, and gentlemen of 
the committee. 


The Cuatrman. Senator Brunsdale. 

Senator Brunspa.e. I have no questions. 

The CuatrMan. Senator Sparkman, I had intended to ask you some 
questions, but time is a problem with us here constantly, so I want 
to thank you on behalf of the committee for your testimony. 

Senator SparkMAN. Thank you. 

Is Attorney General Gallion to be heard next ? 

The Cuamman. If the Attorney General will indulge us, Mr. Har- 
ris, accompanied by two other gentlemen, was here at the last meeting 
of these hearings. They w aited all mor ning and were about to testify, 
and it was necessary to adjourn the committee, and I think in fairness 
to them and in the interests of their time and in view of their former 
appearance, they having been scheduled for this, without objection we 
should hear from these gentlemen, and I hope, gentlemen, we now 
have a bill that may be of interest to you—not relating to the polities 
which is being debated on the floor of the Senate, and w e, all of us, 
have problems with respect to that, and amendments to it, and I do not 
want to foreclose any witnesses. 

Of course, any interrogation—as you know, the Rules Committee 
sat today from 10 until almost 1 o’clock on appropriations bills, and we 
are again at half past 2, and many of us have not been able to go 
to the floor today at all. I just mention that in the consideration of 
all these problems that confront us. 

We are having 5 days of hearings and 4 days of hearings next week 
on the same subject, much of it being cumulative, of course. 

We are very glad to have you gentlemen here today, and I take it 
Mr. Harris will be the next witness. Mr. Bookbinder, who sits on 
Mr. Harris’ right here, is here accompanying him. 

Do you desire to testify, too? 

Mr. Booxsrnpver. No, Mr. Chairman. 

The Cuarrman. Mr. Harris will speak for several organizations 
he represents. Mr. Harris, will you be good enough to tell us about 
them and then proceed in any manner which is suitable to you? 


STATEMENT OF THOMAS E. HARRIS, ASSOCIATE GENERAL COUNSEL, 


AFL-CIO; ACCOMPANIED BY HYMAN BOOKBINDER, LEGISLATIVE 
REPRESENTATIVE 


Mr. Harris. My name is Thomas E. Harris. I am associate gen- 
eral counsel of the AFL-CIO, and I appear here on its behalf, not on 
behalf of any other organization. 

I have a prepared statement which we have submitted to the com- 
mittee, and with the consent of the committee, I would like to offer 
the prepared statement for the record, but in my oral presentation to 
omit certain portions of it. 
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The CuamrMan. Without objection, Mr. Harris’ statement will be 
received and made a part of the record, and as the Chair has indi- 
cated heretofore, Mr. Harris may proceed in any manner that pleases 
him to present his testimony to the committee. 

Mr. Harris. First, let me deal briefly with the constitutional ques- 
tion, but without, I hope, going over the ground which was well covered 
by Senator Javits in his statement, and is also very well covered in 
the report of the Commission on Civil Rights itself. 

As respects the powers of the Federal Government with regard to 
elections for the House of Representatives under the original Consti- 
tution, as distinguished from the post-Civil War amendments, I wish 
to call attention only to one thing, and that is the explanation given 
in the Federalist of how control was divided between the Federal 
Government and the States over elections for the House of Repre- 
sentatives. 

No. 60 of the Federalist, which is attributed to Alexander Hamilton, 
if I may paraphrase, states that there were only three conceivable ways 
that this problem of control over elections to the House of Representa- 
tives could have been handled. That it could have been lodged wholly 
in the National Legislature or wholly in the States, or primarily in 
the latter, that is, in the States, and ultimately in the for mer, that is, 
in the National Legislature. And he goes on to explain that this last 
method was the one chosen by the Constitutional Convention. ‘That 
normally control over elections to the House of Representatives was 
left to the States, but, he says, they have reserved to the national 
authority a right to inter pose whenever extraordinary circumstances 
might render such interposition necessary to its safety. 

Mr. Hamilton then went on to explain that unless ultimate power 
to take over the conduct of elections for the House of Representatives 
were reserved to the Federal Government, that it would be possible 
for a State to annihilate the Federal Government, in his language, 
“By neglecting to provide for the choice of persons to administer its 
affairs.” 

The CuarrmMan. Are you, sir, a disciple of Mr. Alexander Hamil- 
ton’s views on the Federal Government ? 

Mr. Harris. I would say, in general 

The Cuarrman. With respect to educational and property qualifi- 
cations ¢ 

Mr. Harris. I would say that Hamilton is—on the basis of the 
issues of the Federalist which he wrote, one of the outstanding author- 
ities on the interpretation of the Constitution. 

The CHarrman. On Hamilton’s interpretation, yes. 

Mr. Harris. On many of his theories of government, I would not 
agree with him. “ut here he is simply explaining the meaning of 
the Constitution to the State legislatures which were considering the 

ratification of the Constitution. 

The Cuatrman. I understand, Mr. Harris. I just wanted to know 
to what extent you relied upon Mr. Hamilton’s s interpretation, whether 
Bon pened upon it entirely, partially, or here and again, once in a 
while. 

Mr. Harris. I would rely on him 

The CuarrmMan. By and large, absolutely ? 

Mr. Harris. I would rely on him on matters of constitutionality, 
but on his political dogmas not all the w ay, by any means. 
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But I do think it is remarkable that he foresaw the possibility 
that the States might deliberately neglect to provide election ma- 
chinery for the Federal Congress. 

The developments in some parts of the South, and particularly in 
Alabama, described by the Commission on Civil Rights in its report, 
do not amount to a total failure to provide machinery. Apparently 
the registrars are there all right when the white folks show up to 
register, but it sometimes is a different story when the would-be 
colored voters turn up. The Founding Fathers foresaw such an 
eventuality, and, therefore, did deliberately preserve to the Federal 
Government the right, as they put it, to interpose and take control 
of elections for the House, if necessary. 

Thus, even under the original Constitution 

The CHatrMan. Excuse me, sir. May I inquire, do you think the 
Founding Fathers, as they are called, foresaw that there might be a 
problem with respect to our colored citizens in the South ? 

Mr. Harris. I do not think that they foresaw precisely that aspect 
of the problem. They did foresee that the States might, in whole or 
in part, omit to provide election machinery. I think they were con- 
sidering maybe general hostility to the Federal Government as the 
motivating cause. 

The CHatrMan. Yes, sir; thank you. 

Mr. Harris. But even before the Civil War amendments, it is thus 
apparent that the matter of elections was not left entirely to the 
States, as some have suggested. 

But whatever the situation before the Civil War amendments, it is 
quite clear now that the Federal Government has ample authority to 
deal with the problems revealed by the Civil Rights Commission. 

Under the original Constitution it would appear that Congress did 
have plenary and ultimate power to regulate the conduct of elections 
for the House of Representatives; and, after the adoption of the 17th 
amendment, the same situation would have existed as respects the 
Senate. 

However, this power was limited in two respects. In the first place, 
it applied only to elections for Congress, not even reaching presiden- 
tial elections; and, in the second place, the States were empowered to 
prescribe the qualifications for voters, and this power was subject to 
no explicit qualification and, perhaps, no implicit. 

Whether or not it was subject to an implicit qualification is dis- 
cussed in the Civil Rights Commission report, with Governor Battle 
and one or two of the others saying “No” and a majority saying “Yes.’ 

In any event, that is by now only an academic question, because 
the due process and equal protection clauses of section 1 of the 14th 
amendment certainly do now operate as restrictions upon State laws 
prescribing the qualifications of voters. 

That these general guarantees were specifically intended to apply 
to voting rights is suggested by section 2 of the 14th amendment. 
That section “provides that the congressional representation of a State 
shall be reduced, and it says “shall” in the proportion that it denies 
the right to vote to any of the male inhabitants of the State. 
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Further, this sanction attaches not only to the right to vote at 
elections for Federal officers, but—and here I quote the language of 
section 2— 
for the executive and judicial officers of a State or members of the legislature 
thereof. 

While this constitutional directive has never been honored in prac- 
tice, it makes it perfectly plain that Congress does have a powerful 
sanction which it ean, if it wishes, employ to eliminate any State re- 
strictions on the franchise, such as, for example, poll taxes. 

The 15th amendment, which was next adopted, is explicitly and 
exclusively direeted to voting rights, and I am sure has been quoted 
sufficiently to the committee during the course of the last 2 weeks. 

Both the 14th and the 15th amendments provide that the Congress 
shall have power to enforce them by appropriate legislation. 

Finally, the 19th amendment, which is in form closely patterned 
after the 15th, declares that the right to vote shall not be infringed 
on account of sex. 

These amendments thus greatly broaden the power which Con- 
gress originally had to regulate elections. It now has power to regu- 
late State and presidential elections, as well as Federal elections, not 
only to insure that no one can be denied the right to vote on account 
of race, color, or sex, but that no one be denied the franchise by any 
State-prescribed voting qualification which violates the equal protec- 
tion or due process clauses. 

Congress can even—if it wants to—enforce universal suffrage, and 
in State as well as Federal elections. though the only sanction given it 
should it seek to go that far would be curtailment of a State’s repre- 
sentation in the House. 

The constitutional powers thus seem fully adequate to anything 
that Congress is likely to decide to do. 

Then, let us consider the question of what it should do. 

Just a few months ago, Congress faced a somewhat comparable 
problem; that is, what it should do about protecting the right to vote 
in union elections. 

This matter became a source of congressional concern due to the 
disclosures of the McClellan committee. As that committee saw it, in 
the case of two international unions, one of them very large, the 
elections had either been rigged or the possible opposition to the 
incumbents intimidated. 

On another union, as the committee saw it, the use of trusteeships 
over local unions by the international had interfered with democratic 
processes. The committee also found deficiencies in a number of local 
unions. 

I will say that these imperfections were not very widespread com- 
pared to the size of the labor movement, there being, perhaps, 150 
international unions and maybe 65,000 local unions, although again, 
of course, the committee did not undertake to look at every union in 
the country, either. 

In any event, let us see what sort of law Congress enacted to deal 
with these deprivations of the right to vote in union elections. 

First, it enacted a very detailed substantive code, the provisions of 
which are summarized in our prepared statement. I do not think that 
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I need go into those, except to say that such details are spelled out 
even as that the union must, 15 days in advance of each election, mail 
a notice to the home address of each member that the election will be 
held. 

The right to poll watchers is spelled out; what the union must do 
about circulating literature for candidates—all of this is set forth 
in the law in great detail. 

But what I particularly want to call your attention to is the ma- 
chinery for enforcement of these provisions. The law states that any 
union member, not. just a defeated candidate, but any member, may 
file a complaint with the Secretary of Labor alleging violation of any 
provision of the act or of the constitution or bylaws of the union itself 
with regard to elections. 

If the Secretary finds probable cause to believe that there has been 
an irregularity, he is to bring a civil suit in Federal district court 
against the union. 

If the court finds that there was a violation of the act. or of the union 
constitution or bylaws which may, in the language of the statute, 
have affected the outcome, the court declares the election void. 

It then directs that a new election be held by the union under the 
supervision of the Secretary of Labor. Following the election, the 
court certifies the names of the new officers to the Federal district 
court in the locality, which enters a decree declaring that these persons 
are the officers. 

Now, these provisions are pretty far reaching, particularly the 
enforcement provisions. The Secretary is to investigate every com- 
plaint about an election irregularity, not only in international unions 
but in any of some 65,000 local unions, most of them very small and 
very local. 

If the Federal judge finds an irregularity which may have affected 
the results, he orders a new election held under the supervision of the 
U.S. Secretary of Labor. 

Whether the Secretary of Labor proposes to use carpetbaggers to 
conduct these elections or just rely on homegrown scalawags, we do 
not know. No one seemed to be worrying about that question when 
this particular bill was before the Congress a few months ago. 

Now, I cite these provisions not to criticize them, because, far 
reaching as they are, we supported them, in general, when they were 
before the Congress. 

I cite them, rather, as an example of what might be done in the field 
of political elections. Surely the right to vote for public officials 
overshadows in importance the right to vote for union officials. How 
can Congress have less concern for the protection of the right to vote 
for officials than the right to vote for union officers ? 

Moreover, participation in the selection of local officials is likely, 
from the standpoint of the individual Negro, to be a matter of greater 
importance even than the election of Federal officials. 

If the constitutional rights of Negroes to vote for members of local 
school boards were fully protected, surely there would be less need for 
resort to the courts to vindicate the constitutional rights of their chil- 
dren to unsegregated education. 

If Negroes could vote freely for local sheriffs, surely there would be 
fewer complaints about local sheriffs filed with the Civil Rights Divi- 
sion of the Department of Justice. 
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Congress has legislated to protect the right of each union member, 
white or Negro, to vote for the sergeant-at-arms of his local union. 
Surely his right to vote for the sheriff or school board or mayor is 
more important. 

All of the bills pending before the committee fall far short of pro- 
viding full protection for the rights to vote guaranteed in the U.S. 
Constitution. They likewise fall far short of providing the protec- 
tion which Congress has given to union members as regards union 
elections. 

I may say that the Landrum-Griffin Act, with its provisions for 
federally supervised elections, in even the smallest local unions, en- 
joyed widespread support from Senators from all sections of the 
country. 

Of the bills pending before the committee, in the view we take, the 
best, of course, is that introduced by Senator Hart. It provides for 
the establishment of a Congressional Elections Commission which 
would be authorized to register voters to participate in congressional 
elections, and to conduct the congressional elections themselves when- 
ever the Commission determines that unless it does, qualified voters 
were likely to be denied the right to cast their votes and have them 
fairly counted. 

We are in favor of that bill as far as it goes. However, it is limited 
to congressional elections, not even extending to those for President. 

As I have stated, we believe that the right to vote, the constitutional 
right to vote, and on this the 14th and 15th amendments draw no dis- 
tinction between Federal and State elections, we think that the right to 
vote in State and local elections should be protected, as well as in 
Federal elections. 

We also think that the Hart bill could, with benefit, have an added 
alternative procedure which could, perhaps, be patterned after the 
recently passed Labor Management Act. Under such a procedure if 
a showing were made of deprivations of the constitutional right to 
vote, which might have affected the election results, a new election, 
supervised by the Federal Government, could be held in which, of 
course, everyone would be given his constitutional right to vote. 

If the objection should be made that an act of this sort—and, of 
course, this objection has been made with respect to the very mild 
measures which are pending before the committee—if the objection 
is made that this interjects the Federal Government into the affairs 
that should be left to local handling, the answer is that the local peo- 
ple would always have it in their power to avoid Federal interposi- 
tion simply by according to all citizens the voting rights guaranteed in 
the Constitution. 

Of the bills pending before this committee, the bills by Senator 
Javits and Senator Humphrey are designed simply to meet one par- 
ticular device which is being used to deny Negroes the right to vote in 
some areas, the device which Hamilton anticipated, at least in lan- 
guage if not in thought, that the States have failed to provide election 
machinery. 

While, as I have said, we would favor much broader legislation than 
this, we are, of course, aware that the Congress may not be disposed 
to pass it. On that assumption we fully support the Javits and the 
Humphrey bills as at least one step, and a much needed step, toward 
effectuating some part of the constitutional guarantees. 
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As respects the details of the bills, I have only one technical com- 
ment which applies equally to each. Under them, the Federal regis- 
trar is called into action by the filing of a statement by individuals 
that they have been denied the right to register and vote solely be- 
cause of, and I quote, “race, religion, color, or national origin. 


On the other hand, once the Federal registrar is appointed he is to 


register every individual in question, if he finds that he has the quali- 
fications required under the laws of the State for voting for the lower 
House or the State legislature. 

In other words, the would-be voter summons the Federal registrar 
under one standard, but once he is appointed a different standard 
applies to registering voters. 

Ve see no reason, for that inconsistency. We think it would be 
referable simply to provide that the world-be voter may assert that he 
has been deprived of a constitutional right to vote, and if the finding 
is made that this has taken place in the requisite number of cases, that 
the Federal registrar be appointed and that he then register everyone 
who has the constitutional right to vote. 

Since I prepared this statement, the Attorney General’s proposals 
have been made public, and I would like to say a word or two about 
them. 

In general, I agree with what Senator Keating said earlier this 
afternoon. There seem to be many good features in the Attorney 
General’s proposal. As I have indicated, we likewise think there are 
good features to the Javits and Humphrey bills. We believe that it 
would be possible to take the best features from each in some sort of 
coalesced measure. 

The Cuarrman. Would you mind getting a memorandum to us if 
you have got one, Mr. Harris, as to just what you think are the best 
features of each ? 

Mr. Harrts. Well, I think that I can tell you very shortly, Senator, 
what I regard as the best features of the Attorney General’s proposals. 

They are, one, that it applies to State elections as well as to Federal. 

Secondly, that the court is given very broad enforcement powers, 
once the voting referee has registered a voter, to see to it that that 
voter is actually accorded the right to vote. 

The voting referee can follow him right into the polls, or right to 
the counting of the ballots and see that ‘he is actually allowed to vote 
and that his vote is counted, and any interference with the voting 
referee would be punishable by contempt of court. 

Now, those enforcement devices seem to me considerably superior 
to those in the Javits or Humphrey bills. The only preference I have 
for those bills over the Attorney General’s lies in the fact that under 
them once the referee is appointed, he then may register every quali- 
fied voter without any individual showing by that voter that he tried 
to register with the State authorities and was unconstitutionally de- 
prived of his right to vote. 

We believe that that phase of the Humphrey-Javits proposal is 
preferable; that once it 1s shown that in a particular area there has 
been a pattern of discrimination with respect to voting or a pattern of 
denial of constitutional rights, which calls for the appointing of a 
Federal official to register, that then he should register everyone with 
a constitutional right to vote; that it is not necessary to require each 
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individual who is qualified to come in and show that he made appli- 
cation to the State registrar. 

For example, if in some county in Alabama half a dozen well-quali- 
fied Negro voters show up and are not registered and get rough treat- 
ment, perhaps economic discrimination against them, it would not be 
surprising if other Negro voters in that area simply refrained from 
coming in. It would be a vain and idle thing. 

There is an old principle of equity that law does not require a vain 
and idle thing. So, as I said, for that reason, we prefer this one fea- 
ture of the Javits and Humphrey bills. 

But we think that could be inserted into whatever bill may be in- 
troduced along the lines of the Attorney General’s suggestions. 

The Cuarmman. Thank you, Mr. Harris. Does that complete your 
statement ? 

Mr. Harris. It does. I thank the committee for this chance to 
appear. 

The CuHarrman. There may be some questions, if you would be good 
enough to abide for a moment or two. 

Senator Jorpan. We have one more witness as you know, the dis- 
tinguished attorney general of the State of Alabama. 

Senator Keatrne. I have no questions, Mr. Chairman, but I would 
simply like to comment I was interested to hear Mr. Harris’ testi- 
mony with reference to this proposal. 

I share this view that it is possible to work out a measure here 
which will combine the best features of both of these plans, and that 
is what I am trying to do at the present moment. 

It is not simple, but it would result in both an administrative and a 
judicial remedy, and I believe that is the soundest approach to this 
whole problem. 

Mr. Harris. Yes. I fully agree with the Senator. 

The Cuatrman. Senator Brunsdale? 

Senator Brunspa.e. No, I have no questions. 

The Cuatrman. Mr. Harris, we thank you and, Mr. Bookbinder, for 
your patience with this committee and your willingness to return after 
our inability to hear you at the last session because of other respon- 
sibilities. 

Mr. Harris. I thank the committee for its patience. 

(The prepared statement of Mr. Harris is as follows:) 


STATEMENT OF THOMAS E. Harris, ASSOCIATE GENERAL CouNsEL, AFL-CIO 


My name is Thomas EB. Harris. I am associate general counsel of the 
AFL-CIO, and appear here on its behalf. 

I should like to discuss, first, the powers of the Congress to regulate elections, 
and, second, the question of what sort of measure the Congress should enact 
assuming that it has the power. 

I 


In discussing the constitutional question I shall endeavor to avoid as much as 
I can repeating matters covered in the very excellent statement presented by 
Senator Javits. In the recital of the pertinent constitutional provisions, how- 
ever, some repetition is unavoidable. 

First, let us consider the Constitution as it stood when it left the hands of 
the Founding Fathers, prior to any amendment. 

Article I, section 2, provides : 

“The House of Representatives shall be composed of Members chosen every 
second year by the people of the several States, and the electors in each State 
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shall have the qualifications requisite for electors of the most numerous branch 
of the State legislature.” 

(This language as to “qualifications requisite for elections” was subsequently 
made applicable by the 17th amendment also to the election of Senators.) 

Article I, section 4, states: 

“The times, places, and manner of holding elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to the 
place of chusing Senators.” 

Article I, section 8, clause 18, provides: 

“The Congress shall have power * * * 

“To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this Constitution 
in the Government of the United States, or in any department or officer thereof.” 

Finally, article IV, section 4, of the Constitution reads: 

“The United States shall guarantee to every State in this Union a republican 
form of government, and shall protect each of them against invasion; and on 
application ofthe legislature, or of the Executive (when the legislature cannot 
be convened) against domestic violence.” 

A basic issue which was formerly much mooted was whether a voter possessing 
the qualifications laid down by a State for voting for the lower house of the 
State legislature derived his right to vote for Federal Representatives (under 
art. I, sec. 2) and Senators (under the 17th amendment), solely from the 
State, so that only the State might protect the exercise of that right, or whether 
it was a Federal right derived from the Constitution, the exercise of which might 
be protected by Congress. However this question was long since answered by the 
Supreme Court, which has affirmed in the broadest terms the power of Con- 
gress to protect the exercise of the franchise in elections—including primaries— 
for Senator and Representative. Of the numerous cases cited by Senator Javits 
I wish to eall particular attention to one, United States v. Classic (313 U.S. 299). 

That case involved a Louisiana primary election for Representative. The 
accused were election commissioners who were alleged to have altered and 
falsely counted and certified the ballots in the primary. They were indicted 
for violations of sections 19 and 20 of the U.S. Criminal Code (now sections 
241 and 242 of title 18). 

Section 19 of the Criminal Code makes it a criminal offense to “engage in a 
conspiracy to injure a citizen in the exercise of any right or privilege secured 
to him by the Constitution and the laws of the United States.” Section 20 
makes it a penal offense for anyone who, “acting under color of any law * * * 
willfully subjects or causes to be subjected any inhabitant of any State * * * to 
the deprivation of any rights, privileges, or immunities secured or protected 
by the Constitution and the laws of the United States in a primary election 
for a national officer.” 

The U.S. Supreme Court upheld the indictment. It said (319 U.S. at 314-15): 

“We come then to the question whether that right [to vote at congressional 
primaries in Louisiana] is one secured by the Constitution. Section 2 of article 
I commands that Congressmen shall be chosen by the people of the several 
States by electors, the qualifications of which it prescribes. The right of the 
people to choose, whatever its appropriate constitutional limitations, where in 
other respects it is defined, and the mode of its exercise is prescribed by State 
action in conformity to the Constitution, is a right established and guaranteed 
by the Constitution and hence is one secured by it to those citizens and inhabi- 
tants of the State entitled to exercise the right. * * * 

“While in a loose sense the right to vote for Representatives in Congress is 
sometimes spoken of as a right derived from the States * * * this statement 
is true only in the sense that the States are authorized by the Constitution to 
legislate on the subject as provided by section 2 of article I, to the extent that 
Congress has not restricted State action by the exercise of its powers to regulate 
elections under section 4 and its more general power under article I, section 8, 
clause 18 of the Constitution “To make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers.” * * * 

“Obviously included within the right to choose, secured by the Constitution, is 
the right of qualified voters within a State to cast their ballots and have them 
counted at congressional elections. This Court has consistently held that this is 
a right secured by the Constitution. * * * And since the constitutional com- 
mand is without restriction or limitation, the right, unlike those guaranteed by 
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the 14th and 15th amendments, is secured against the action of individuals as 
well as of States. * * *” 

The Court then went on to hold that the congressional power extends to pri- 
maries as well as to general elections. In this connection it said (313 U.S. 
319-20) : 

“Unless the constitutional protection of the integrity of “elections” extends 
to primary elections, Congress is left powerless to effect the constitutional pur- 
pose, and the popular choice of representatives is stripped of its constitutional 
protection save only as Congress, by taking over the control of State elections, 
may exclude from them the influence of the State primaries. Such an expedient 
would end that State autonomy with respect to elections which the Constitution 
contemplated that Congress should be free to leave undisturbed, subject only to 
such minimum regulation as it should find necessary to insure the freedom and 
integrity of the choice. Words, especially those of a constitution, are not to be 
read with such stultifying narrowness. The words of sections 2 and 4 of article 
I, read in the sense which is plainly permissible and in the light of the constitu- 
tional purpose, require us to hold that a primary election which involves a 
necessary step in the choice of candidates for election as representatives in 
Congress, and which in the circumstances of this case controls that choice, is 
an election within the meaning of the constitutional provision and is subject 
to congressional regulation as to the manner of holding it.” 

Thus the Court has sustained in the broadest terms the power of Congress to 
regulate the conduct of elections for Senator and Representative—even to the 
point of “taking over the control of State elections” if necessary. 

Further, the views thus expressed by the Supreme Court in the Classic case 
are precisely in line with the exposition given in The Federalist of the election 
provisions of the Constitution. Number 60, attributed to Hamilton, states: 

“It will not be alleged that an election law could have been framed and in- 
serted in the Constitution, which would have been always applicable to every 
probable change in the situation of the country; and it will, therefore, not be 
denied, that a discretionary power over election ought to exist somewhere. It 
will, I presume, be as readily conceded, that there are only three ways in which 
this power could have been reasonably modified and disposed: That it must 
either have been lodged wholly in the national legislature, or wholly in the State 
legislatures, or primarily in the latter and ultimately in the former. The last 
mode has, with reason, been preferred by the Convention. They have permitted 
the regulation of elections for the Federal Government, in the first instance, to 
the local administration ; which, in ordinary cases, and when no improper views 
prevail may be both more convenient and more satisfactory; that they have 
reserved to the national authority a right to interpose, whenever extraordinary 
circumstances might render that interposition necessary to its safety. 

“Nothing can be more evident than exclusive power of regulating election for 
the National Government, in the hands of the State legislatures, would leave 
the existence to the Union entirely at their mercy. They could at any moment 
annihilate it, by neglecting to provide for the choice of persons to administer 
its affairs. It is to little purpose to say that a neglect or omission of its kind 
would not be likely to take place. The constitutional possibility of the thing 
without an equivalent for the risk is an answerable objection. Nor has any 
satisfactory reason been yet assigned for incurring that risk.” 

Hamilton’s explanation that it was necessary to reserve to the National Gov- 
ernment the ultimate power to regulate the administration of elections, lest a 
State thwart the constitutional scheme “by neglecting to provide for the choice 
of persons to administer” elections shows truly extraordinary foresight. 

In listing the provisions of the original Constitution pertinent to Federal 
regulation of elections I adverted also to article IV, section 4, which provides 
that “The United States shall guarantee to each State in this Union a republican 
form of government * * *,.” 

The doctrine is, of course, a familiar one that article IV, section 4, is not a 
source of Federal judicial power. In other words, it confers upon the Federal 
judiciary no power to strike down State legislation or other action on the ground 
that it is undemocratic. In enunciating this doctrine, however, the Supreme 
Court has usually added the qualification that while article IV, section 4, is not 
a source of judicial power, it is a source of congressional power. See, e.g., state- 
ment of the Court in Highland Farms Dairy v. Agency, 300 U.S. 608, 612, that 
“the enforcement of that guarantee, according to the settled doctrine, is for 
Congress, not the courts.” 
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Since, however, the reach of congressional power under this clause is quite 
obscure, I do not propose to consider it further or give it any weight. 

Disregarding the “republican form of government” clause, it would appear 
that under the original Constitution Congress had plenary power to regulate 
the conduct of elections for the House of Representatives, and after the 
17th amendment the Senate. However, that power was sharply limited in two 
respects: (1) It applied only to congressional elections, not even reaching 
elections for President; (2) the States were empowered to prescribe the qualfii- 
eation for elections, and this power was subject to no explicit, and perhaps no 
implicit, restitution. 

Let us consider now what changes were brought about by the “reconstruction” 
amendments. 

In the first place the due process and equal protection clauses of section 1 
of the 14th amendment now operate as restrictions upon State laws prescribing 
the qualfiecations for voters. That these general guarantees were specifically 
intended to apply to voting is suggested by section 2 of the 14th amendment, 
which provides that the congressional representation of a State shall be reduced 
in the proportion that it denies the right to vote to any of the male inhabitants 
of the State. 

Further, this sanction attaches not only to the right to vote at elections 
for Federal office but for “the executive and judicial officers of a State or the 
members of the legislature thereof.’ While this constitutional directive has 
never been honored in practice, it makes it perfectly plain that Congress does 
have a powerful sanction which it can, if it wishes, employ to eliminate any 
State restrictions on the franchise, such, for example, as poll taxes. 

The 15th amendment is explicitly and exclusively directed to the protection 
of voting rights. Section 1 states that the right of citizens of the United States 
shall not be denied or abridged by any State on account of “race, color, or previ- 
ous condition of servitude.” Section 5 of the 14th amendment and section 2 
of the 15th amendment each provides that Congress shall have power to enforce 
that amendment by appropriate legislation. The 15th amendment, like the 
14th, applies to all elections, not simply to elections for Federal office. 

Finally, the 19th amendment, in form closely patterned after the 15th, de- 
clares that the right to vote shall not be abridged on account of sex. 

Thus the amendments have greatly broadened the powers Congress originally 
had under the Constitution to regulate elections. While Congress originally 
had power to regulate elections for Congress, it had no power to regulate 
elections for State office—or for the Presidency. That has been changed. Con- 
gress now has power to regulate State and presidential elections not only to 
insure that no one be denied the right to vote on account of race, color, or sex, 
but that no one be denied the franchise by any State prescribed voting qualifi- 
cations violative of due process or equal protection. Congress can even, if it 
wishes, enforce universal suffrage, and in State as well as Federal elections, 
though only on penalty of curtailment of a State’s representation in the House 
of Representatives. 

The one thing that Congress may not do is punish interference by private 
persons with voting in State or presidential elections (United States v. Cruik- 
shank, 92 U.S. 542 (1875)). This gap in congressional power stems from the 
fact that the 14th, 15th, and 17th amendments all speak in terms of the denial 
or abridgment of rights by a “State,” not by private persons. However, this 
gap in the power of Congress does not operate as respects congressional elec- 
tions, and section 241 of the Criminal Code makes it a crime for either private 
persons or State officials to interfere with the right to vote in congressional elec- 
tions. Hence if Congress chose to provide for simultaneously conducted elec- 
tions for Federal and State office, any action by private persons which inter- 
fered with the right to vote for State office—which Congress could not punish— 
would also inevitably interfere with the right to vote for Federal office—which 
Congress may punish. Hence even he gap in congressional power, that it may 
not punish private interference with elections for State office, seems of no prac- 
tical importance, if Congress decides to use its other powers to the full. 

Let us turn then to the question of what Congress should do. 


II 


Just last year Congress considered a somewhat comparable problem, that is, 
how it should protect the right to vote in labor union elections. 
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This matter became a subject of congressional concern because of revelations 
at hearings before the McClellan committee of certain malpractices with respect 
to union elections. As the McClellan committee saw it, two international unions, 
including one very large one, had conducted rigged elections, or elections in 
which the opposition was in some degree intimidated, and the committee also 
concluded that abuse of trusteeships by a third international union had inter- 
fered with democratic processes in that union. The committee also found 
that there had been election abuses in a number of local unions. (There are 
perhaps 150 international unions and around 65,000 local unions in this country.) 

The interim report of the committee declared (p. 452) : 

“While the committee feels that the bulk of American unions operate fairly 
and democratically and agrees with the principle that the Federal Government 
should not interfere in their normal functioning, it is still of the opinion that 
certain basic standards of democratic procedure should be established by law. 
In this regard, therefore, it recommends that Federal legislation be enacted to 
guarantee them a right periodically to elect their officers, a right to cast their 
ballots in secret, and a restriction on the baseless imposition of trusteeships 
and supervisorships for periods as long as 30 years.” 

Now let us see what sort of law Congress enacted to safeguard the right to 
vote in union elections. The Labor-Management Reporting and Disclosure Act 
of 1959 includes, first, a so-called bill of rights of members of labor organiza- 
tions, which declares, in language evidently taken from the 14th amendment, 
that every member of a union shall have “equal rights and privileges” ; includ- 
ing the right to nominate candidates and vote in union elections. In title IV 
of the act, dealing with elections, these general rights are spelled out in detail— 
in fact, in what we regard as in some instances preposterous detail. 

Maximum terms of office for different types of unions are fixed. Local unions 
are required to elect officers by secret ballot of the members, and international 
unions by secret ballot of the members or at the convention of delegates them- 
selves elected by secret ballot. Rules as to union distribution of campaign 
literature are spelled out. Each candidate is given the right to examine a 
union membership list. Elections must be fair, and every candidate is given 
the right to have an observer at the polls and at the counting of the ballots. 
Reasonable opportunity must be given for the nomination of candidates, and 
every member in good standing is to be eligible to be a candidate and hold 
office, subject to reasonable qualifications. Every member has the right to sup- 
port and vote for the candidate of his choice without interference or reprisal 
by the union or any member. The union must mail notice of each coming 
election to the home address of each member not less than 15 days before the 
election. (This is one of the provisions I had in mind when I spoke of pre 
posterous detail.) Each union member is to have one vote. Union members 
covered by checkoff may not be declared ineligible to vote because of delay in 
the payment of their dues. The votes of each local union must be counted, 
and the results published, separately. Ballots and other election records must 
be preserved for 1 year. Use of union moneys in connection with elections 
is regulated. Finally, each union is required, as a matter of Federal law, to 
comply with its own constitution and bylaws, insofar as not inconsistent with 
the act. 

All in all the act spells out a pretty detailed election code. Further, a sep- 
arate title of the act, title III, regulates union imposition of trusteeships. 

Now let us see how the act is enforced. 

Any union member may file a complaint with the Secretary of Labor alleging 
the violation of any of the provisions of the act or of the union constitution 
or bylaws pertaining to elections. If the Secretary finds “probable cause” to 
believe that a violation has occurred, he is to bring a civil suit against the 
union in a Federal district court. If the court finds that there was a violation 
of the act or of the union constitution or bylaws which “may” have affected the 
outcome of the election, the court is to declare the election void and to direct 
the holding of a new election under the supervision of the Secretary of Labor. 
Following the new election the Secretary is to certify to the court the names 
of the persons elected, and the court is to enter a decree declaring them to be 
the officers of the union. 

A further provision of the act makes it a Federal crime punishable by a year’s 
imprisonment and a fine of not more than $1,000 to interfere by force or threats 
with the exercise by any union member of any right under the act. This general 
provision applies to any interference with the right of a member to vote in a 
union election. 
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These provisions are pretty far reaching—particularly the enforcement pro- 
visions. The Secretary of Labor is to investigate every complaint about an 
election irregularity not only in any international union, but in any of 65,000 
local unions—most of them very small and very local. If the Federal district 
judge finds that there was an irregularity in the election which may have affected 
the result, he orders a new election held under the supervision of the Secretary 
of Labor. Whether the Secretary proposes to use carpetbaggers for this purpose, 
or simply to rely on scalawags, we do not know. No one seemed to worry about 
that in connection wiht the Labor-Management Act. 

Far reaching as these election provisions are—the AFL-CIO supported their 
general approach, though objecting to some of the details. In testifying before 
the House Committee on Education and Labor, President Meany said: 

“The next major subject dealt with in the various versions of the Kennedy 
bill and in the House bills patterned after S. 505 is union elections. These bills 
both lay down substantive rules for union elections and provide for their en- 
forcement. Here too, the bills authorize a complaint to the Secretary of Labor 
and direct that he bring suit in a Federal district court if he finds probable 
cause to believe that a violation has occurred. 

“Again, we believe that the bills here make a substantial contribution toward 
safeguarding union democracy. The supplying of a Government lawyer to rep 
resent the complainant is, as in the case of trusteeships, a substantial advantage 
to him. Further, the courts have not developed any set of legal principles ap- 
plicable to union elections comparable to those they have devised for dealing 
with trusteeships. Thus, the regulations of elections contained in these bills 
will sometimes fill a gap in existing law. In most cases, it is true, that gap is 
adequately supplied by the constitution of the union itself: but not in all 
instances.” 

Later in his statement President Meany reiterated his support for these election 
provisions “in general.” 

I do not know whether abuses are or are not more prevalent in union elections 
than in elections for political offices, though I have my opinion. In any event 
these hearings are, I take it, concerned with denial of the right to vote to 
Negroes, rather than with election abuses generally. A recent study estimates 
that in 1956 only 25 percent of the potential Negro voters cast ballots in the 
Southern States as against 65 percent of the whites. This study further notes 
that since 1956 there have been general purges of Negroes from the voting lists 
in some areas, and that the registration of Negro voters in the South seems to 
have leveled off since 1952. (See Greenberg, “Race Relations and American 
Law,” Columbia University Press, 1959. ) 

The report of the U.S. Commission on Civil Rights documents in detail depri- 
vations of the right of Negroes to vote. Manifestly the problem is a serious 
and in the South a widespread one. 

Surely the right to vote for public officials overshadows in significance the 
right to vote for union officials. How then can Congress have less concern for 
the protection of the former than of the latter? Moreover, participation in the 
selection of local officials is likely, from the standpoint of the individual Negro, 
to be a matter of far greater importance than the election of Federal officials. 
If the constitutional rights of Negroes to vote for members of local school boards 
were fully protected, surely there would be less need for them to resort to the 
courts to vindicate their constitutional right to unsegregated education. If 
Negroes could vote freely for local sheriffs, there would surely be fewer com- 
plaints filed with the Civil Rights Division of the Department of Justice. Con- 
gress has legislated to protect the right of each union member—white or Negre— 
to vote for the sergeant at arms of his local union. Surely his right to vote for 
the sheriff or school board or mayor is more important. 

All of the bills pending before this committee fall far short of providing full 
protection for the rights to vote guaranteed in the U.S. Constitution. They 
likewise fall far short of providing the protection which Congress has just 
given to the right of union members to vote in union elections. And, I may 
say, the Labor-Management Act, with its provisions for federally supervised 
elections in even the smallest local unions, enjoyed widespread support from 
Senators from all sections of the country. 


Ill 


Of the bills pending before the committee, much the best, in our view, is 
S. 2535, introduced by Senator Hart. This bill provides for the establishment 
of a Congressional Elections Commission which would be authorized to register 
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voters to participate in congressional elections, and to conduct congressional 
elections whenever the Commission determines that unless it does conduct the 
election qualified voters are likely to be denied the right to cast their votes and 
have them fairly counted. 

We are in favor of this bill, as far as it goes. It is, however, limited to con- 
gressional elections, not even extending to those for President of the United 
States. As I have stated, we believe that elections for local political office are, 
from the immediate standpoint of the voters, likely to be more significant than 
those for Federal office, and we see no constitutional barrier to Federal inter- 
position in any election when such interposition is reasonably necessary to 
prevent abridgment of rights to vote guaranteed by the Federal Constitution. 

Also, we believe that the Hart bill should have added to it an alternative 
procedure, along the lines of that in the Labor-Management Act. Sometimes 
the Election Commission will be able to determine in advance of the election that 
the constitutional right to vote is likely to be abridged unless the Commission 
steps in and conducts the election itself. In most situations, however, the pre- 
sumption should be indulged that the election will be conducted in accordance 
with the Federal Constitution—but at the same time an effective remedy should 
be provided in case it is not. Hence we suggest that provision be made for the 
filing, after an election, of a complaint by any citizen alleging that he was denied 
voting rights protected by the Constitution; that if the Commission finds that 
abridgments of voting rights protected by the Constitution may have affected 
the results of the election, it shall bring a court suit to set aside the election; 
and that if the court likewise finds that abridgements of constitutional rights to 
vote may have affected the outcome of the election, it shall set the election aside 
and direct that a new election be conducted by a Federal Election Commission. 
Such a procedure could, as stated, be patterned after that of the Labor-Manage- 
ment Act. 

If the objection be made that such an act would unwarrantedly interject the 
Federal Government into affairs that should be left to local handling, the 
answer is that the local people would always have it in their power to avoid 
Federal interposition simply by according to all citizens the voting rights which 
the Constitution guarantees them. 

Of the other bills pending before the committee, S. 2783 (Javits) and S. 2814 
(Humphrey) are special purposes bills. They deal only with one particular 
gimmick which is currently being used to deny Negroes the right to vote—the 
gimmick anticipated by Alexander Hamilton of “neglecting to provide for the 
choice of persons to administer * * *.” 

While, as I have stated, we favor legislation which would fully protect all 
constitutionally guaranteed rights to vote, we are aware that the Congress may 
not be disposed to enact such legislation. On that assumption, we fully support 
the Javits and Humphrey bills as at least one step, and a step whose need has 
been demonstrated beyond cavil toward effectuating some part of the consti- 
tutional guarantees. 

As respects the details of those bills we have but one comment, which equally 
applies to both. Under these bills the Federal registrar is activated by the filing 
of a statement by an individual who claims that he has been denied his right to 
register or vote solely because of his “race, religion, color, or national origin.” 
On the other hand, once the Federal registrar is activated, he is to register the 
individual in question if he finds that he has the qualifications requisite under 
the laws of the State for voting for the lower house of the State legislature. In 
other words, the would-be voter summons the Federal registrar to action by 
alleging a violation (approximately) of the 15th amendment, but in determining 
whether to register him the registrar applies the test set forth in article I, section 
2, and in the 17th amendment. 

There seems to be an inconsistency here. 

It would seem preferabie simply to provide that the would-be voter must assert 
that he has been deprived of the right to register or vote in violation of the 
Federal Constitution, and that if the registrar finds that that is so he shall 
register him. 

Let us suppose that some community is so benighted that its voting registrar 
refuses to enroll women—in clear violation of the 19th amendment. Surely there 
is no reason why they, too, should not have resort to the Federal registrar 
procedure. 

We thank the committee for this opportunity to present our views. 
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The Cuamman. Our next witness is the Honorable MacDonald Gal- 
lion, attorney general of the State of Alabama. 

Will you please be seated, sir? 

We are very pleased to have you here this afternoon, sir. You may 
testify, as I have indicated to other witnesses, either from a prepared 
statement, which would be included in and made a part of the record 
of these proceedings, or intersperse your prepared statement with 
extemporaneous comment which, of course, will be a part of the record, 
or you may proceed entirely extemporaneously, as best suits your pur- 
poses, your own purposes. 

We are glad to recognize the attorney general of Alabama, Mr. 
MacDonald Gallion. 


STATEMENT OF MacDONALD GALLION, ATTORNEY GENERAL, 
STATE OF ALABAMA 


Mr. Gatuion. Thank you, Mr. Chairman. 

I have notes, written notes, which I will be glad to submit to the 
committee. 

I do wish to make some extemporaneous remarks as I go along. 

First, I want to express my appreciation for the opportunity which 
you have afforded me to appear here, and express my views on the 
pending Federal registrar’s legislation. 

At the outset I would like to say this: that if the committee will 
indulge me, a number of questions have been directed to Senator 
Sparkman, who preceded me, particularly by Senator Keating, and 
if you will indulge me, as I go along, I think I will answer, in the 
main, most of those questions. 

The Cuatrman. Please proceed as you please, sir. 

Mr. Gatxion. If I do not, I will be very happy to answer them. 

While I am speaking for myself, I believe t expressed the view of 
the people of Alabama and their deep concern over the continuing 
assaults by the Federal Government upon the historic powers and 
prerogatives of the sovereign States. 

I regard these bills, which would create Federal boards of regis- 
trars in every district of the South as dangerous, totally unwarranted, 
and unconstitutional—unconstitutional attempts to create a new cast 
of Federal superemployees who are armed with broad powers to usurp 
the functions of the duly elected and appointed public officials in 
Alabama and other States. 

Gentlemen, I came here on rather short notice, and I have not, 
frankly, had time to study in detail the bills—all of the bills—that 
are before this committee. 

It is my understanding that Senate bill 2814, in large part, em- 
bodies recommendations of the Civil Rights Commission and broadly 
covers the subject matter contained in other bills that are pending 
before the committee, and therefore, on that premise I will direct 
my remarks principally to that bill, with the understanding that any 
such remarks will be applicable to other bills under consideration on 
this subject matter. 

First, I would like to register my opposition to these bills in the 
very strongest manner possible, and not only do I think that they are 
attempts to usurp State authority totally and without justification, but 
they are simply not needed. 
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They constitute, in my opinion, but another politically inspired 
attack on the principles of State sovereignty, and upon the specific 
provisions and intent of the Constitution of the United States. 

With each new attempted encroachment of this kind upon State 
sovereignty, there is created a wider and wider breach between the 
Federal Government and the States, and there is created within the 
States a new tidal wave of mistrust and misunderstanding and ill will 
between 

The Cuatrman. By politically inspired, do you mean either for 
political benefit or advantage from the Northern States undertaking 
to regulate matters? 

Mr. Gatton. Frankly, yes. 

The Cuairman. That is what we want to get from you; if that is 
what you mean? 

Mr. Gatxuion. Yes, exactly. 

The Cuamman. Of course, we know that some of the Northern 
States have no problem such as there exists in the South in terms of 
the mores and traditions, don’t we? 

Mr. Gatuion. Perhaps not. 

The Cuairman. I come from a State myself that was a segregated 
State. 

Mr. Gatuton. Yes, sir. 

The CHatrman. There is a great division of opinion even in my 
own State about this. I understand in Senator Keating's State there 
would be very little problem up there. 

Mr. Gatuion. Yes, sir. 

The Cuarrman. Senator Jordan’s State, there would be very little 
problem there; by that I mean people being as of one mind, is that 
not true, Senator? 

Senator Jorpan. There is probably some division. 

The Cuarrman. What I am trying to get at is that unhappily this 
has created a schism for any number of reasons and variety indeed of 
reasons, which I think we are all aware of, and has caused great diffi- 
culty here in the Senate as in the Congress for—since the period of 
so-called reconstruction. 

Mr. Gatuton. Yes, sir; I think that is acknowledged, Senator. 

In our State we have approximately 33 percent Negro population. 

But I think—continuing at the present time—at this time, when 
unity is needed more than any time before to present a united front 
against our enemies abroad, certainly I view with alarm any attempt 
to divide our people. 

I am sure that it is not necessary to remind this erudite committee 
that the express intent of our Founding Fathers clearly spelled out in 
our Constitution the limitation of the powers of the Federal Govern- 
ment as to matters specifically delegated to it by the various States, 
and to preserve inviolate all other powers to the States themselves. 

I think that any argument to the effect that conditions have so 
changed since our Constitution was written that such social changes 
have abridged or changed the Constitution is not a good argument 
completely for bypassing the 10th amendment, and I think it would 
be highly illogical and unrealistic to say that the States intended to 
create a government that would ultimately and at a later date destroy 
all of the authority and powers that had been reserved to the States, 
the very States that created the Government. 
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The Constitution is a contract between the States. 

The CuarrmMan. Yes, sir; there was a very bloody war fought about 
that. 

Mr. Gauiion. It was given birth by the several States for the pur- 
pose of self-preservation, for means of a mutual defense, as an official 
government to conduct foreign affairs, to regulate commerce and for 
such other functions. 

I say that loca] self-government is the very basis for democracy, 
and when a government grows so large and so cold to the feelings of 
its people, a great section of its people, then I think that democracy 
suffers, and the purpose of the Federal Government, as I have stated, 
is to preserve and further the interests of the States and their citizens 
by mutual action and not to consider the electorate of the United 
States as one large body with one section being forced to bow to the 
wishes of other sections who have more votes. 

In the common pact between the States, all separate and inde- 
pendent, no one State or group of States has the right to alter the 
internal affairs of any other State or group of States. 

With reference to Senate bill 2814 I would like to note what I con- 
sider basic faults—faults that are beyond correction within the scope 
of the Constitution. 

I note, first, that section 2 purports to define the terms and the pur- 
poses of the act and it says, and I quote: 

Federal election means any general or special election held in any States solely 
for the purpose of electing any candidate to any Federal elective office, and any 
primary election held in any States solely or partially for the purpose of selecting 
any candidate for the election to any Federal elected office. 

And then it lists those Federal elective offices: (1) The President of 
the United States; (2) the Vice President of the United States; (3) 
electors for President and Vice President of the United States, and 
wherever such elector is selected by popular election; and then (4) 
Members of the U.S. Senate; and (5) Members of the House of Rep- 
resentatives of the United States. 

When this definition speaks of primary elections, I think that it 
~ raise a red flag of warning to all of us. 

I do not intend to impute ill motives to any man or to any party 
when I point out that at the present time we have as President a 
member of the Republican Party. 

I think that it is not presumptuous to assume that under this bill 
Republicans would be appointed by the current administration, should 
the occasion arise. I think that the same would be true at times when 
the Democrats are in power. 

The CHairMaAn. You expect southern Republicans—— 

Mr. Gatuion. I beg your pardon ? 

The Cuatrman. I say you would expect southern Republicans to be 
appointed ? 

Mr. Gauiion. Yes, sir. There are very few of them, incidentally, 
Senator. 

The Cuatrman. They never had very much standing, as I have 
heard it. 

Mr. Gatxion. They are in quite a few post offices. 

The Cuatrman. Yes. 
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Senator Keating. Mr. Chairman, on that point, the Attorney Gen- 
eral is aware of the fact that the President named to the Civil Rights 
Commission members on a completely bipartisan basis. 

Mr. Gatuion. It is interesting to note, Senator, I do not know what 
individuals you refer to. 

The CHatrman. Dean Storey. 

Senator Keating. Six members of the Civil Rights Commission, 
I believe three are Democrats and three Republicans. 

Mr. Gauxion. Yes, sir; I am aware of that; yes, sir. 

Senator Kratrne. And the Attorney General is also aware of the 
fact that the President has named some Federal judges who were 
members of the Democratic Party. 

Mr. Gatuion. Thank you for that information, Senator. 

Senator Keatinc. The point I was taking issue with was—well 

The Cuarrman. That is in the law, of course. 

Senator Keating. The President does not have to name necessarily 
a Democrat. My personal opinion is that he would name the best 
person he could get to do the job. 

Mr. Gatxion. That is something I think is purely in the realm of 
speculation. I am not saying one way or the other. 

I do say 

The CuHatrman. We know he would not do it himself. It would 
be delegated. 

Mr. Gatuion. I do say this: I think at the very least it would be 
unsatisfactory to everyone. 

You would have members of one party, should that occur, on that 
assumption, not only registering, but 1 would say supervising the 
tabulation of the votes in a primary election by the opposition party, 
and I read that in section 7. 

Section 7 reads as follows: 








Each individual who is registered by a Federal registrar pursuant to sub- 
section (a) shall have the right to vote, and to have such vote counted for all 
candidates for Federal elective office, in any Federal election held in his regis- 
tration district during the effective period of his registration. 

Since this Federal registrar must see that the individual has the 
vote, as therein provided, I presume that it would be his duty to see 
that that vote was counted; and, if that was not the intent of this 
section, then I think that that provision certainly is ambiguous. 

Senator Keatina. Mr. Chairman, may I ask a question on that, on 
that point ? 

The CuatrMan. Senator Keating. 

Senator Kratrne. Is it your opinion, as a lawyer, that that section 
gives to the Federal registrar the authority to supervise the voting 
and the counting of the votes as well as the registration ? 

Mr. Gatuion. If it does not mean that, Senator, as I say, I think it 
is ambiguous, because it says that he shall see that that vote is counted, 
and I do not know otherwise how it would be accomplished. 

Senator Keatina. I did not understand that it said he should see 
that. it was counted. 

Mr. Gatuion. It says, and I quote again in subsection (a)— 


shall have the right to vote, and to have such vote counted. 


Senator Keratine. Yes, but would you please read the entire 
sentence. 
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Mr. GALLion (reading) : 


for all candidates for Federal elective office in any Federal election held in his 
registration district during the effective period of his registration. 

Senator Keatina. Isn’t the sentence to which you refer a sentence— 
doesn’t it limit the duties of the Federal registrar to seeing that the 
person is registered as a voter? 

Mr. Gauuion. I do not see how you can say that, Senator, when it 
reads that. he should see that that vote is counted. 

Senator Keatrnc. What paragraph are you referring to? 

Mr. Gatxion. Iam referring to section 7. 

Senator Keatine. Of which bill? 

Mr. GALuion. Subsection (a). 

Senator Keating. ‘Which bill? 

Mr. Gauuion. 2814. 

The Cuarrman. That is the so-called Humphrey bill. 

Senator Kratine. 2814, subsection what ? 

Mr: Gauion. (a), section 7. That is subsection (a), which reads: 

Each individual who is registered by a Federal registrar pursuant to subsec- 
tion (a) shall have the right to vote, and to have such vote counted for all candi- 
dates for Federal elective office in any Federal election held in his registration 
district during the effective period of his registration. 

Senator Keating. Is it your opinion as a lawyer that gives to the 
Federal registrar the power to see that the vote—that the person has 
the right to have that vote counted ? 

Mr. Gauuion. As a lawyer I say that at least it is ambiguous. 

Senator Kratine. There is not a thing said in it, Mr. Attorney 
General, about anything beyond the duty of the Federal registrar to 
have the registration in the other sections made. 

This simply says that any individual who has been registered by a 
Federal registrar shall have the right to vote and have his vote 
counted. But who is to see that that is done? That is the very basis 
upon which, one of the bases upon which the Attorney General has 
made the suggestion for Federal referees appointed by a court who 
would have authority to follow the voting procedure through to its 
logical conclusion. 

Mr. Gatuion. Senator, under the wording we have before us I cer- 
tainly think that an issue could arise as to its meaning. 

Senator Keatrne. Well, it certainly—all I can say is that I cannot 
see any issue about it. I think it is perfectly clear that his duties 
are only to get the person registered. 

Mr. Gatxion. Well, I repeat, I certainly think it is open to argu- 
ment from the very wording of it. 

But to go along, under section 4, turning to section 4, it provides 
first for procedure by which the machinery is set in motion, which 
would ultimately lead to a Federal board of registrars or could lead 
to that in every county in the South, and it provides, if within 1 year 
a l-year period, the President receives nine or more petitions filed 
under section 3, just preceding it, by individuals who reside within 
the same registration district, he shall—now note that it says “shall”— 
mandatory—“he shall refer all such petitions to the Commission on 
Civil Rights.” 

I would like to digress here for Just a minute to note that I think 
that this in itself is rather presumptive. 





. 
bod: 
Rig 
that 
tryl 
ver’ 

I 
to ¢ 
con 

BE 
tior 

18 
eT 
of | 
chil 

1 

Rig 
the: 
Col 
71 
it 
her 

q 
reg 
tra 

‘ 

7 


‘ 
& 


we 








@ 


FEDERAL REGISTRARS 189 


The Congress created the Civil Rights Commission as a temporary 
body; it was created with certain limited functions, and the Civil 
Rights Commission, as such, still so exists, and it apparently appears 
that the Civil Rights Commission, the perpetuation of it, rather, is 
trying to be injected into this bill, and do by indirection what this 
very Congress has not so far agreed to do by legislation. 

I regard it as an outright effort to perpetuate itself in power and 
to give it supergovernmental powers to do things specifically, I say, 
condemned by the Constitution. 

But, to go back to how machinery is set in motion, it says nine peti- 
tioners—nine is the magic number. It does not say that these nine 
petitions have to be bona fide petitions. 

They could be frivolous, the way this bill reads, or at least eight 
of them could be without any basis, except to set the Federal ma- 
chinery in motion. 

Then, let us take a look at what could happen. So long as the Civil 
Rights Commission, its job now being secure, could find that one of 
these petitions had any basis of fact in reality, then the Civil Rights 
Commission certifies that fact to the President. 

The act, then, when it is certified to the President, does not make 
it discretionary for the President. The Civil Rights Commission 
here has spoken, and the President has to move. 

Tt says that he shall then create and establish an office of Federal 
registrars in this registration district, and upon a Federal regis- 
trar 

Senator Keattne. May I inquire on that point, Mr. Chairman? 

The Cuarrman. Senator Keating. 

Senator Kreatine. Would you support the legislation if the “shall” 
in line 19, page 4, in the duties of the President were changed to “may” 
so that the President also would have discretion in the matter ? 

Mr. Gauuion. Senator, I am unalterably opposed to the legislation, 
basically. 

Certainly, I say that that wording, that mandatory wording, is a 
feature that I was pointing up as objectionable. 

Fundamentally, I am opposed to this bill, and all this type of 
legislation. 

Senator Keatrne. You think it would improve it to change the 
word “shall” to “may” ? 

Mr. Gauxion. Well, certainly I would take it to mean mandatory 
in this instance. 

With the appointment of this Federal registrar by the President, 
just who will he be? 

It says in the act that he must be an employee of the Federal Gov- 
ernment. That is what the act provides for. That is all it says 
though, and for aught that it appears he would not have to be a quali- 
a voter himself. He would not have to even be a citizen of the 

tate. 

Going, perhaps, to extremes, but the way it so reads he could even 
have a criminal record, just so long as he is a Federal employee he 
would be qualified when appointed, to judge the qualifications of any 
person whose application came before him. b 

Senator Kreattne. He must reside within the State. 
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Mr. Gatuion. It says, “reside,” yes, Senator. But you can reside 
in the State—you can move from one locality to another and have the 
intent to reside in the State as soon as you cross the State line, and § 
minutes later qualify as residing in the State. It does not say legal 
domicile. It does not say a legal resident; and simply being a Fed- 
eral employee, why, on that basis, there is no provision that he has to 
even have passed a civil service examination. 

On that basis it could be the janitor in the post office or it could be 
a route mail carrier, or, of course, it could be a game warden, or per- 
haps a U.S. district judge. 

ut the way the act reads that could be done under the act as writ- 
ten. Then you ask where would this super ar come from? 
We just touched on that. The act said that he should reside within 
the State, and within or near such registration district. 

Now, “near”—I pointed out that he could cross the State line and 
declare his intent that he was residing there. He would be taking up 
a job, sure he would be residing there, and when it says “near,” getti 
back to domicile, he would not have to have a bona fide residence, | 
just so long as he lived somewhere in the State, he could be qualifiea. 

When it refers to near, within or near, the registration district, I 
do not think that that throws any further light on the subject. In 
other words, the word “near” in this day and age does not mean what 
it did in the time of our fathers. 

We now have superspeed jets that can span the Atlantic Ocean in 
6 hours, and they can move from Washington to Alabama, from New 
York to Alabama, or New Orleans, or other southern locations in a 
matter of a couple of hours, or so. 

I say this, that I believe such loose verbiage in this bill would defy 
any sound judicial determination. This might be of greater concern 
were it not for the fact that there are so many other defects that exist 
in it that surely it must topple at the first winds of any judicial attack. 

I would like to bring the committee’s attention to section 6, It says, 
in part— 

That all such applicants under the Federal registrar—all such applicants whom 
the Federal registrar finds to have the qualifications requisite under the laws 
wherein such district is situated, shall be registered— 

and this presumes that the Federal registrars would follow the quali- 
fication for electors as spelled out by the State statutes and the various 
State constitutions. 

But who enforces it? It cannot be reviewed in the State courts, and 
there is no provision, as I see it, for reviewing the registrar’s action in 
the Federal court. 

Then you have this—who but the registrar himself is to determine 
that any State procedures are followed—that an applicant is qualified. 

Then right there in the next breath the bill contradicts this prin- 
ciple insofar as the State of Alabama would be concerned, by provid- 
ing that persons registered by such Federal registrars are qualified to 
vote only for a period of 2 years. 

Now, in Alabama we do not have any periodic registration. Once 
a person comes in and is registered as an elector, he remains an elector 
for life; that is, unless he is removed from the voter rolls by some 
disqualification, if he has committed a crime, a crime involving moral 
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turpitude, and then is removed from the rolls, or in rare cases where 
in two or three instances there has been a reidentification registration. 

This says 2 years. There you have a conflict. We would put him 
on the rolls for life. I have already made reference to section 7 so I 
will skip that first part. 

Subsection (b), I made reference to (a) of that—subsection (b) 
simply goes a little further to make sure that the Civil Rights Com- 
mission is made permanent under the act. 

Section 9 provides that the provisions of the act shall be enforcible 
by appropriate civil and equitable proceedings instituted in the sev- 
eral district courts of the United States by the Attorney General or in 
the name of the United States, and I presume this means by action 
similar to actions similar to those that have already been brought by 
the Justice Department on behalf of the Civil Rights Commission 
and several of the Southern States. 

I believe that all or nearly all of these matters are under considera- 
tion by the Supreme Court at the present time. 

Now, in the beginning of my testimony I stated that legislation of 
this kind is simply not needed in Alabama, nor do I think it is needed 
in any of the other States. We have laws in Alabama that clearly and 
unambiguously deal with registration and with voting, and nowhere 
in any of our laws will you find any provisions for discrimination on 
the basis of race or color or religion or national origin, and we have 
criminal penalties that can be invoked against any persons interfer- 
ing with the right of another to vote, and we have standards that are 
clearly spelled out dealing with the qualifications of electors. 

I know the committee might have this thought: Are these laws 
fairly enforced ? 

Gentlemen, I tell you that they are. Just last year the Birmingham 
News, the largest newspaper in the State, and ? think generally rec- 
ognized as a responsible and fair news medium, made a survey from 
one end of the State to the other, and they came up with this general 
overall conclusion and summary, that approximately, there were more 
than 70,000 registered Negro voters in Fuaies and that rapid prog- 
ress had been made in the field, and that, generally speaking, they 
were being registered when qualified without any denials at all 

Of course, there are some isolated instances, I think very few here, 
very few here and there, and the Birmingham News noted that. But, 
generally speaking, our voter registration laws are being fairly admin- 
istered, and if there are some isolated cases I am sure, gentlemen, that 
there are some isolated cases, perhaps, in your own States, and States 
inthe North and West. 

I would like to give you some figures on our voter registration in 
Alabama which, I think, proves the point. 

This survey was made by a Negro group, so certainly the figures 
would be readily accepted. 

The Cuarrman. What is the name of the group? 

Mr. Gauxion. I do not have it for you, Senator, but I will be glad to 
furnish it to you before I get away. 

(The survey referred to above was made by the Alabama State Co- 
ordinating Association for Registration and Voting, and reported 
upon by J. E. Pierce, its research secretary. ) 
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Mr. Gauuion. It is in—for reference purposes—it is in the commit- 
tee hearings before the Senate Judiciary in the 1957 civil rights hear- 
ings [p. 863], that survey, and I think that they are not a hundred 
percent accurate, but certainly close to it. 

It showed that in 1940 there were approximately 2,000 registered 
Negro voters in the State of Alabama. By 1946 this number had risen 
to 6,000, and in 1952 there were approximately 25,000, and 1954 about 
50,000. 

I have referred to the survey in 1958 where it was in excess of 70,000, 
and today the best estimate is, approximately—and this is not in the 
survey report—bringing it up current to date, it is approximately 
77,000. 

So I think actually that this is astonishing, and all of the argu- 
ments 

The Cuatrman. Mr. Attorney General, how many Negro citizens 
are there in the State who are of voting age? 

Mr. Gatuion. I do not have those figures at hand, Senator. I am 
sorry I do not have it in my files with me. I have it back in the office, 
but I do want 

The Cuarrman. About what percent would you say that number 
you suggested represents ? 

Mr. Gatuion. I do not know. There are approximately a million 
Negroes in the State of Alabama now, and a hundred and some odd 
thousand—you have approximately 77,000 voting. I just do not know. 
I will be glad to get you that information, Senator. 

The CuatrMan. It would be very helpful to us. 

Mr. Gauion. I would not want to say that there have been no iso- 
lated instances of discrimination in the registration of voters. That 
is apt to occur anyplace, but I would say on a broad basis that our laws 
are being properly administered. aunt 

I will be perfectly candid with you. We are at this time without 
a board of registrars in Macon County. But I do want to say some- 
thing on that subject. It has a very heavy Negro population, and 
there have been two boards of registrars appointed within the last 
12 months, and they have simply declined to serve; and I say that it 
was not because they wanted to deny registration to any Negro voters, 
but because the Civil Rights Commission has been down there in 
Alabama and harassed them, and these members who serve on our 
board of registrars accept that as a civic duty. The per diem is $10 
a day; it isnot any real remuneration. 

The CHatrman. Mr. Attorney General, you indicated there are 
about how many people in Alabama who are of voting age ? 

Mr. Gatton. I did not indicate that. 

The.CHarrMAn. You have not indicated that, have you? 

Mr. Gauion. No, sir. 

The CuarrmMan. Do you know about how many? | 

Mr. Gaxuton. I said I did not have those figures, but I have them 
at my office. I regret I did not bring them, but I came up hurriedly. 

The CxarrmMan. Well, the question I asked you was, How many 
voters are of voting age? 

The Civil Rights Commission reports that in—I read from page 49 
of the report of the U.S. Commission on Civil Rights, total 1950 
voting age population of Alabama was 1,747,759. 
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Of this total, 1,231,514 were white, and 516,245 were nonwhite. 
Thus, nonwhites were 29.5 percent of the total voting age of the popu- 
lation. Those are the figures supplied by the Commission. 

Mr. Gauuion. Senator, let me say this—I think Senator Sparkman 
alluded to it. As I recall, and I may be mistaken, Senator Sparkman 
alluded to it—voting is not a right, it is a privilege. 

Now, the population—as for the Negro population in Alabama, 
you have got to take into consideration what enthusiasm they have 
toward seeking the ballot. I would dare say that if you were to get 
post cards and mail out the voting privilege through the mails that 
you would have a very small percentage who would take you up on 
that. Unfortunately, I think it is one of the things of serious consider- 
ation, that the desire for the franchise is not great. 

I would like to say this along that line. We have referred to it 
and I have referred to the Alabama laws. I will go into a little more 
detail. 

In Alabama you go to qualify to register, and if you are denied, 
you have the right within 30 days to appeal to the circuit court. 

Now, that trial on appeal in the circuit court is a trial de novo; that 
is, all new evidence. Any new evidence can be introduced and you do 
not have to put up any security for costs. You do not have to post 
any bond. And, if at the trial the judge rules that you were qualified, 
and that you had been denied this right of registration, you are 
registered and there is no appeal by the State. 

It is just like a criminal case, on an acquittal you get no appeal. 

Over the years, in the current memory of man, I do not know of 
any court cases that have been filed, except one. I do not know of 
any individuals who have availed themselves of that right, any 
Negroes, except one, and that was in Jefferson County several years 
back; and there the judge ruled him as qualified and that ended it. 

That is the only incident that I know of or have been able to find 
out about. 

Another thing, as far as just complaints are concerned, up until 
I took office in January—I have been associated with the Attorney 
General’s office some 15 years—and in that time I know of no com- 
plaints that have come into that office, except when I took office in 
January, and the Civil Rights Commission was already in existence, 
Ireceived four complaints from Tuskegee—that is, in Macon County— 
and within 24 hours I had two investigators in the area checking into 
the matter to see whether there was merit to the complaints or not. 

At the expiration of a short time, and before anything further could 
be done, the Civil Rights Commission, through the Department of 
Justice, came in and filed suit, naming those 4 complainants and some 
16 others, who had not even entered a complaint with me. 

The CHatrman. I guess you have heard from the Tuskegee Civic 
Association, have you ? 

Mr. Gauuion. Yes, sir; I am quite aware of the Tuskegee Civic 
Association. 

The Cuarrman. I have a letter from them addressed to me as chair- 
man of the Committee on Rules and Administration which says: 
“We have not been able to”—I’ll be glad to have you see this letter, 
and I will ask at this time that the letter together with the attach- 
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ments thereto be inserted in and made a part of the record at this 
point— 


We have not been able even to get an audience with our State officials. Our 
letters go unanswered. Some of our registered letters are refused. We have 
all of this evidence in our files. 


(The documents referred to above are as follows :) 


TUSKEGEE CIVIC ASSOCIATION, 
TUSKEGEE INSTITUTE, ALABAMA, 
January 25, 1960. 
Senator THomas C. HENNINGS, 
Chairman, Senate Rules Committee, 
Washington, D.C. 

HoNnoRABLE Sir: Inasmuch as hearings are now being held by your committee 
on the matter of civil rights, we wish to forward some firsthand exhibits of 
our efforts in Macon County, Ala., to become registered citizens. The petitions 
have been sent once each week since January 20, 1959. These are definitely 
persons who will serve on the Macon County Board of Registrars, but Governor 
Patterson says otherwise. We have letters from other persons who have offered 
to serve. We have not had a board for 13 months. 

It is absolutely imperative that we get Federal relief in the form of Federal 
registrars. We feel such Federal registrars should serve for national and 
local elections. 

We have not been able even to get an audience with our State officials. Our 
letters go unanswered. Some of our registered letters are refused. We have all 
this evidence in our files. 

We urge you to give serious consideration to and active support for a bill 
providing Federal registrars for all elections. 

Sincerely yours, 
WILLIAM P. MITCHELL, 
Chairman, Voter Franchise Committee, TCA. 


OFFICIAL RESTRICTION OF THE OPPORTUNITY OF NEGROES To REGISTER AND VOTE 
IN Macon County, AxA., 1951-60 


For more than 20 years, Negro citizens in Macon County, Ala., in their efforts 
to register and vote, have almost continuously met strong official resistance. 
Various techniques have been employed to limit or prevent the participation 
of Negroes in politics. Although Negroes have constituted more than four-fifths 
of the total population, they have only just recently constituted one-fourth of the 
total voters in the county. 

Between January 1, 1951, and December 31, 1959 (9 years), certificates of 
registration were issued to only 510 (32 percent) of the 1,585 Negroes from whom 
applications were accepted. This was an average of 56.7 per year. 

Following is a list of techniques which have been employed by the white 
officials to limit or prevent Negroes from political participation : 

1. Requiring Negroes and whites to register in separate rooms and in separate 
parts of the Macon County courthouse. 

2. Registrars frequently reporting for work late and leaving work early, 
thus reducing the number of hours available to Negro applicants. 

ao Permitting only two Negro applicants in the registration room at the same 
time. 

4. Requiring Negro applicants to read and transcribe articles from the Con- 
stitution of the United States, in addition to filling out the voter registration 
questionnaire. 

5. Conversing with applicants as they write, which practice disturbs them, 
and stimulates making errors. ; 

6. Permitting a Negro voter to vouch for only two applicants per year. 

7. Preventing some Negro voters from vouching for any applicant. 

8. Failing to issue certificates of registration to Negroes immediately upon the 
successful completion of the requirements for registration. 

9. Failing to inform unsuccessful applicants of their failure to fulfill the re 
quirements for registration. 

10. Failing to work on many registration days. 

11. Resigning from the board in order not to register Negroes. 
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To the foregoing restrictions, other county officials have— 

1. Refused to appoint any Negro voter to serve in any capacity as one of 
the 108 workers at the polls on election days. 

2. Refused to appoint any Negro to serve on the seven-member county 
board of public welfare. 

The State legislature has also contributed to the restrictive measures by enact- 
ing legislation which— 

1. Permits boards of registrars to use 12 of their working days for clerical 
work only, and in even years to use up to 20 additional days in the precincts 
away from the courthouse. (There is no requirment that the board announce 
in advance which days will be so used.) 

2. Gerrymandered the city of Tuskegee in such a manner as to eliminate 
from residence in the city 400 of its 410 Negro voters. (Not a single 
white voter was removed from the city.) 

Supplementing the foregoing, many local white citizens refuse to accept 
appointment to serve on the board of registrars, and the Governor and his two 
associates (the State appointing board) refuse to appoint qualified Negro voters 
to serve. 


JANUARY 18, 1960. 
Hon. JOHN PATTERSON, 
Chairman, State Board of Appointment, 
State Capitol Building, Montgomery, Ala.: 

We, the undersigned residents of Macon County, Ala., respectfully request you, 
the commissioner of agriculture and industries and the State auditor, to appoint 
a publicly functioning board of registrats for Macon County in order that we 
may register as voters in said county : 

Jessie I. Hicks, 321 Street, Tuskegee, Ala., and 11 others. 








JANUARY 20, 1959. 
Hon. JOHN PATTERSON, 
Chairman, State Board of Appointment, 
State Capitol Building, Montgomery, Ala.: 

We, the undersigned residents of Macon County, Ala., respectfully request you, 
the commissioner of agriculture and industries and the State auditor, to appoint 
a board of registrars for Macon County in order that we may register as voters 
in said county: 

Fidelia Jo Anne Adams, Post Office Box 479, Tuskegee Institute, Alabama, 
and 11 others. 





TUSKEGEE INSTITUTE, ALABAMA, 
May 22, 1959. 


Gov. JoHN PATTERSON, 
Chairman, State Board of Appointments, 
State Capitol Building, Montgomery, Ala. 


DeaR Sie: I have been a resident of Macon County, Ala., for some 35 years. 
I am a qualified voter of that county. I have been advised that there is no 
functioning board of registrars in Macon County, and in discussing it there has 
been some possibility that no one contacted is willing to serve. I take this 
opportunity to express my willingness to serve as a member of the board of 
registrars of Macon County. 

I am a retired Federal employee and would have ample time to perform this 
service in accordance with the prescribed laws of Alabama. 

Very truly yours, 
Roger BD. McDOoNALp. 
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OcToBER 19, 1959. 
Hon. JOHN PATTERSON, 
Chairman, State Board of Appointment, Montgomery, Ala. 


DEAR GOVERNOR: Representatives of the Tuskegee Civic Association respect- 
fully request an audience with you and the other members of the State board 
of appointment, at a time and date set by you, for the purpose of trying to assist 
you in finding citizens in Macon County who would be willing to serve on the 
Macon County board of registrars. 

Respectfully yours, 
WILLIAM P. MITCHELL, 
Chairman, Voter Franchise Committee, TCA. 


Mr. Gatuion. Senator, let me say right there, I mentioned Macon 
County, and I mentioned that I would speak very candidly about it. 

The Cuatrman. This is Macon County. 

Mr. Gautuion. That is Tuskegee in Macon County I was just refer- 
ring to. The only four complaints I have ever received came from 
Tuskegee. I have the complaints, and had investigators there within 
24 hours investigating it. But here comes the Federal Government 
and starts a suit. 

It is a difficult thing to get members of the board of registrars in 
Macon County. For that matter, there is more wariness over all of 
the State. They are accepting appointment as a civic duty, a public 
service, with little remuneration attached to it, and it is a hard thing 
to get boards of registrars members in Macon County in view of the 
fact of the Federal Government coming in recently and the all-out 
attack on the members of the board of registrars that occurred. 
Hauling them into Federal court when they had no idea what possible 
punitive measures would be taken against them. Right there I would 
like to say something that Senator Keating brought up about the 
mass resignations. 

I do not know how he got to the point of calling it mass resigna- 
tions. You had a board, a three-man board. That constitutes a 
board of registrars in Alabama. Two of them make up the quorum. 

One man died and certainly that explains his removal. There were 
two others. One was elected to the State legislature. He qualified a 
year before, almost a year before, and he was elected to the State legis- 
lature. Under our laws, which are similar to just about every State 
in the country, you cannot hold two offices of a profit at one and the 
same time. 

So he was elected to the legislature and he submitted his resignation 
also. Under law he could not have served as a member of the board of 
registrars. 

The sole remaining one tendered his resignation, tendered it in good 
faith, and in the interim, and before the Federal suit was filed, became 
a member of the equalization board. 

Now, along that line it was maintained by the Civil Rights Com- 
mission and in the Justice Department argument that they had no 
right to resign under those conditions, and although one man had been 
elected to the State legislature, he still had no right to resign when 
he would have been violating the law had he retained his membership 
on the board. 

Now, the district court, the Federal district court, has upheld the 
position of Alabama in that. The Fifth Circuit Court of Appeals, 
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in a very strong opinion by Judge Hutchinson, has sustained the posi- 
tion of Alabama. 

So I say in that instance our position is clearly justified. I think 
we are in court on proper grounds of merit, and I am confident that 
we will sustain our position when that is taken up before the U.S. 
Supreme Court. 

The Cuamman. What educational tests do you have, may I ask 
you, Mr. Attorney General ? 

Mr. Gattion. What is that, Senator ? 

The CuarrMan. What educational tests do you give? 

Mr. Gatuion. To be able to read and write. 

The Cuatrman. Is that all? 

Mr. Gatxion. Let me give you this in detail. 

The following persons and no others, who, if they are citizens of the United 
States, over the age of 21 years, and have the qualifications as to residence pre- 
scribed in section 178 of this article— 
and all that is 2 years in the State, 6 months in the county, and 3 
months in the precinct— 
shall be qualified to register as electors, provided they shall not be disqualified 
under section 182 of the constitution. 

Now, those disqualifications are matters like a criminal record 

The Cuarrman. Always, yes. 

Mr. GALLIon (continuing) : 





Insane, habitual drunkard, dope addict, and the like. 

Those who can read and write any article of the Constitution of the United 
States in the English language which may be submitted to them by the board 
of registrars ; provided, however, that no person shall be entitled to register as an 
elector, except those who are of good character and who embrace the duties and 
obligations of citizenship under the Constitution of the United States and under 
the constitution of the State of Alabama; and provided further, that in order 
to aid the members of the board of registrars who are hereby constituted and 
declared to be judicial officers to judicially determine if applicants who register 
have the qualifications hereinabove set out, each applicant shall be furnished 
by the board of registrars a written questionnaire. 

The CHAtRMAN. Yes. 

Mr. Gatton. We go into detail there, and I can summarize it for 
you. — 

The Cuarrman. Right there, Mr. Attorney General—— 

Mr. Gauuion. Yes. 

The CuarrMan (continuing). On the question of being able to, was 
it to read and write, an article of the Constitution of the United 
States? 

Mr. Gatton. That is all, yes; not to understand, but to read and 
write. 

The CuatrMan. But you mean to copy it from the book ? 

Mr. Gatton. That is the literacy test. 

The CuatrMan. How is that test conducted ? 

Mr. Gatxion. That is the literacy test, in effect. 

The CHarrman. What do they do, copy it? 

Mr. Gatuion. Write it, that is right. 

The CHatrman. Are they told to write, for example, article 2, 
section 3, of the Constitution ? 

Mr. Gatuion. Yes. 
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The CHarrman. Can you write article 2, section 3, of the Consti- 
tution ? 

Mr. Gauuion. Iam talking about copying it. 

The Cuarrman. You mean copying it, a book ? 

Mr. Gatton. Yes. 

The Cuatrman. Are they handed a copy of the Constitution and 
asked to copy that from—— 

Mr. Gauiion. Well, the basic test-——— 

The Cuarmman. Copy the Constitution? What I am trying to get 
at is how this test about the Constitution is given. 

Mr. Gatuion. On the one hand, to be able to read, to get a portion 
of the Constitution, to take it in your hand, and read it. 

On the other, a test for literacy on writing it, to be able to write 
it out. 

The CuarrMan. Write it out with what means, if any ? 

Mr. Gatton. To be able to copy it. 

The Cuamman. To copy it from the book, and put it in your own 
handwriting? 

Mr. Gatiion. And to copy from the book containing the Consti- 
tution ; to put it in your own handwriting, yes. 

The Cuarrman. Copy from the book containing the Constitution? 

Mr. Gatxion. On one basis to be able to pick it up and read it. 

The Cuarrman. Yes. 

Mr. Gatuion. And, on the other hand, in your handwriting to 
write it. 

The Cuarrman. To take what they have read and copy what they 
have read in their hands? 

Mr. Gaturon. Read and write; yes, sir. 

This questionnaire was prepared by the Supreme Court of Alabama. 
The questions on it are not unusual questions. I have a copy that I 
would be happy to introduce here in evidence to the committee. 

Basically they are questions such as the name and address, and 
whether the applicant is married, or single; where they lived for the 
past 5 years; and the names they are known by and employment— 
are you a bona fide resident of the State of Alabama? What county do you live 
in? Have you ever previously applied for registration and been denied, and if 
so, give the facts about it? Are you a dope addict or habitual drunkard— 


or such matters as that. 


Have you ever been charged or convicted of a crime, or offense involving moral 
turpitude? Have you ever served in the Armed Forces of the U.S. Government? 
Have you ever been dishonorably discharged from any school or college or from 
any branch of the armed services? Do you believe in free elections and rule by 
the majority? 


I am hitting the high spots of it, but these are matters simply that 
the board registrars must have in obtaining basic information as to 
where he lives, how long he has lived there, what his age is, has he ever 
been denied registration before, and the like. It is not unusual. 

a. would like to place this in evidence with the committee for them to 
ve. 

The Carman. Without objection the application form will be 
inserted at this point in the record. 
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(The document referred to follows :) 


APPLICATION FOR REGISTRATION, QUESTIONNAIRE AND OATH 


],. cncsnnccwanbibttenibib ilies: abe Benes do hereby apply to the Board of 
TI ii County, State of Alabama, to register as 
an elector under the Constitution and laws of the State of Alabama, and do 
herewith submit answers to the interrogatories propounded to me by said Board: 


Name of Applicant 
QUESTIONNAIRE 


1. State your name, the date and place of your birth, and your present address: 


2. Are you married, single: ~--.---- (a) If married, give name, residence, 
and place of birth of your husband or wife, as the case may be: ~-..-------_-. 


3. Give the names of the places, respectively, where you have lived during the 
last five years; and the name or names by which you have been known during the 
SNE TING FORTE S cnc cincnatnatcentanudsassnidmeuindkadonadanaaddeet dae 


(a) If you have been employed by another during the last five years state the 
nature of your employment and the name or names of such employer or employers 
wd hie Gi GRRE GINO S seine noses cinema 


5. If you claim that you are a bona fide resident of the State of Alabama, give 


the date on which you claim to have become such bona fide resident: ~..._----- 
Chih e cide Tatts enorme (a) When did you become a bona fide resident 
Bd i ccscict cgi bchtteiataisliiiptiatlaaamaa IIS: \.dicouhtiestuntitestendeiniceninbianien (b) When 
did you become a bona fide resident of _._.____---_-_ Ward or precinct ........._.. 


6. If you intend to change your place of residence prior to the next general 
Section, stake. the GAS :6ncnstereddlenetetaientiean namie 
"7, Have you previously applied for and been denied registration as a voter: 
Ghaniaipebhcheteds Ca): TE 0h RTI IE ok cccecctcsedhtet-tanghsccplnaaticenmi~seiibiaimat 


9. Are you now or have you ever been a dope addict or an habitual drunkard: 
(a) If you are or have been a dope addict or an habitual drunkard, 


explain as fully: BD. 300: 40 fb access <nacopesenacesenaeqoeunecsqennnanessss — 
“"30. Have you ever been legally declared insane: __----_------. (a) If 80, 
eve Geteiiet us bos ies bine so) bes pl icing ty eeotl. sli telailan 


11. Give a brief statement of the extent of your education and business ex- 
SON: an ek jad eed cel eA Oise 


12. Have you ever been charged with or convicted of a felony or crime or 
offense involving moral turpitude: -_.______-- (a) If so, give the facts: __.--- 


14. Have you ever been expelled or dishonorably discharged from any school 
or college or from any branch of the Armed Forces of the United States, or of 
any other country : ............ Cay Ee a Gee ee es ns 
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15. Will you support and defend the Constitution of the United States and the 
Genstitution of the State Of AIADOGMA > qn. cic cccccccnnncddcusnenene eee 

16. Are you now or have you ever been affiliated with any group or organiza- 
tion which advocated the overthrow of the United States Government or the 
government of any State of the United States by unlawful means: ~-----~----__ 
(a) Er ot aente Cie Tete? nc casein Jee 


17. Will you bear arms for your country when called upon by it to do so: ~___- 
(a). EE yom TG, TIVO CONOR Fn oii eennic5cceeee 


18. Do you believe in free elections and rule by the majority : _______-----__- 

19. Will you give aid and comfort to the enemies of the United States Govern- 
ment or the government of the State of Alabama: —__-------------__-_------__- 
20. Name some of the duties and obligations of citizenship: ~-_..---__------__ 





(a) Do you regard those duties and obligations as having priority over the du- 
ties and obligations you owe to any other secular organization when they are in 
i Tes 

21. Give the names and post office addresses of two persons who have present 
knowledge of your present bona fide residence at the place as stated by you: 




















State of Alabama 


I ee ee ae , a registrar in and for said county 
Ct Te Pe RTO nn nn en eer ae , an applicant for 


registration as an elector, who being by me first duly sworn deposes and says: 
I do solemnly swear (or affirm) that the foregoing answers to the interrogatories 
are true and correct to the best of my knowledge, information, and belief. I do 
further solemnly swear (or affirm) that I will support and defend the Constitu- 
tion of the United States and the Constitution of the State of Alabama; that I 
do not believe in nor am I affiliated with, nor have I been in the past affiliated 
with any group or party which advocated or advocates the overthrow of the 
government of the United States or of the State of Alabama by unlawful means. 
Sworn to and subscribed before me in the presence of the Board of Registrars 
a ee a OR eee ) AP so orwe. 


SUPPLEMENTAL APPLICATION FOR REGISTRATION, AND OATH 












State of Alabama —___~-...___. 
Before the Board of Registrars in and for said State and County, personally 


OONNON i. hk Se Bake , an applicant for registration who being by me, 
(Full name of applicant) 


scp iat i oa , a member of said Board, first duly 
(Any member present may administer oath) 


sworn as follows: “I do solemnly swear (or affirm) that in the matter of the 
iia ciate hee tee ee st ee for registration 
as an elector, I will speak the truth, the whole truth, and nothing but the truth, 
so help me God,” testifies as follows: 


BA NG Us. sacar es oes nk ee ha ha ob , and I have heretofore 


executed the ‘Application for Registration, Questionnaire and Oath” submitted 
to me by the above-named Board of Registrars. 
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In addition to the information given on said “Application for Registration, 
Questionnaire and Oath,” I depose and state as follows : 

1. I was previously registered in the following State and County in the years 
OE as cenincssven cnet reenact a ate ees eit inal catalase ii tas 


(If applicant has never been registered in Alabama or any other state, he should so 
indicate) 


. Lhave never been convicted of any offense disqualifying me from registering. 


(Beard should call applicant’s attention to Section 182, Constitution, and Title 17, Code 
of Alabama 1940. If applicant cannot make foregoing statement, facts shall be ascertained 
and registration refused, unless fully pardoned and right to vote restored. ) 


S, - ME OT, TR Ce CE icing ceteris nen edna aeabinnel 
4. I know of nothing that would disqualify me from being registered at this 
time. 


REMARKS 
oe CUNY a racencccsiceapteretie agin nh 
(Name of applicant) 
Sworn to and subscribed before me this the _____---~- Cress. ois: {7 


(Member of County Board of Registrars) 
ACTION OF THE BOARD 


Beice ( Snes. County 

Before the Board of Registrars in session in and for said State and County 
peréonniiy' mpgeerwe, oo ee a ee ee ee ea 

(Name of applicant) 

who executed the foregoing application in the manner and form therein stated. 
The Board having further examined said applicant under oath, touching his 
qualifications under Section 181, Constitution of Alabama, 1901, as amended, and 
having fully considered the foregoing Application for Registration, Question- 
naire, and Oath, and Supplemental Application for Registration, and Oath as 
executed, adjudges said applicant entitled to be registered and he was duly 


registered on this the _____-_-_ Ge QE eee See: WE oe ee eee 
precinct (or ward) in said county. 
(NEY ascrcicciisnn niente FL, see ee ee hE 
Chairman 
CN Rect eters cag a ee oe en ee 
Member 
(Rik ce mer anmtbet Jniil gp REE 
Member 


(Note: The act of actually determining an applicant entitled to be registered 
is judicial. A majority of the Board must concur. A majority must be present. 
The power cannot be delegated. Each member present must vote on each appli- 
cation. Not until this is done may a certificate be issued the applicant. ) 


EXAMINATION OF SUPPORTING WITNESS 


State of Alabama —----------_ County 
Before the County Board of Registrars in and for said State and County 
ptraonally appedrett) 2. <i ee ee , Who being first duly sworn 


(Name of Witness) 
as follows: “I solemnly swear (or affirm) that in the matter of the application 


6 nnn nnn nnn nnn nen ssn sansa senens for registration as an elector, 
(Give applicant’s name) 


I will speak the eee the whole truth, and nothing but the truth, so help me 
god,” testifies as follows 


Mey WN UO 6 hadi de gt eee » My occupation is ______________ 
VOOR OG toc A ERR ,» My place of business or employment is at 
spt a ce a ars 2 ae ee el , The name GT ee a eee 
I am duly registered, qualified elector in ~.--------___-__-_____ precinct (or 
ee ee ee” ee Pe County in the State of Alabama. I have 
weOows the GQUBIICRRE 2 ee ee oe oe in 


(Give Applicant’s name) 
years (or months). He is a bona fide resident at ~..._..-_.______________.___ 
and to my knowledge has resided thereat for the past years 
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(or months). I know of no reason why he is disqualified from registering under 
the Constitution and laws of Alabama enacted in pursuance thereof. 
Space for further remarks 


ee ee ee eee 


CO ith isi hcisiccstititicdecccasiieninipctcsaeaiiaiiiaintaadaaa 
Sworn to and subscribed before me in the presence of the Board of Registrars 
gg eet Oe UE adn dee since 

CARRERE) intecvresaveenragio-nceenmveseueste sereyerumabion arabia 


(Member of the Board) 


Note: This application blank, when duly executed, on the final preparation of 
the “lists” of persons registered, must be delivered by the Board of Registrars 
to the Probate Judge of the County, whose duty it is to safely preserve it and all 
accompanying papers. See Title 41, Section 141, Code of Alabama, 1940. 

The CHarrman. Senator Jordan, do you have any questions? 

Senator Jorpan. I would like to ask one question, Mr. Attorney 
General. 

Mr. Gatxion. Yes, sir. 

Senator Jorpan. That application has to be filled out by any per- 
son, not just one color as against another? Anybody that you would 
have, to register he would have to be able to pass that test? 

Mr. Gatuion. Yes, sir; there is no difference. 

Let me say, I know what, I think, the Senator is thinking about. 
This is uniform to all. Whites as well as Negroes must fill out these 
questionnaires, and each applicant, every applicant, must fill it out. 

Senator Jorpan. That is the question I wanted to ask. 

The Cuarrman. Senator Brunsdale, any questions? 

Senator Brunspate. Mr. Attorney 

Mr. Gatton. It is a necessary requisite. 

Senator Brunspate. Mr. Attorney General, if he has once regis- 
tered, then he does not have to register, say, 5 years later if he moves 
into another county ? 

Mr. Gauuion. No, sir. 

Senator Brunspate. If he can prove that he registered and was a 
voter in one county he can vote in any county later on ? 

Mr. Gatton. Yes, sir. 

The Cuarman. Mr. Attorney General, thank you very much for 
your appearance this afternoon and for your testimony on this very 
difficult and important problem before the Senate. 

Mr. Gatuion. I would like to take this opportunity, Mr. Chair- 
man, to thank the committee for the reception they have given me, 
and I appreciate it very much, sir. 

The CHarmrman. You have been most welcome, sir, and we would 
be very glad to hear from you further if you have anything to add to 
what you have said today; if anything occurs to you later it will be 
incorporated in and made a part of the record. 

Mr. Gatuion. All right, sir; thank you. 

The Cuarrman. Thank you. : 

I will announce that there will be hearings on Monday morning, 
Tuesday morning, Thursday morning. 

The Attorney General of the United States, Mr. Rogers, is expected 
_ appear at 10:30 on Friday, February 5, the concluding day of these 

earings. 

CW hetsiipon: the committee recessed at 4:50 p.m., to reconvene on 
Monday, February 1, 1960.) 
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MONDAY, FEBRUARY 1, 1960 


U.S. Senate, 
ComMITTEE ON RuLEs AND ADMINISTRATION, 
Washington, D.C. 

The committee met, pursuant to recess, at 10:45 a.m., room 301, Old 
Senate Office Building, Senator Thomas C. Hennings, Jr. (chairman), 
presiding. 

Present: Senators Hennings, Cannon, Keating, and Brunsdale. 

Also present: Senator Stennis; and Langon est, special counsel 
to the committee. 

The CHarrman. The committee will please come to order. 

This morning we have the honor to have present the distinguished 
Senator from Mississippi, Mr. Stennis, lod the Honorable Joe T. 
Patterson, attorney general of Mississippi. 

Senator Stennis, we are glad indeed to have you here this morning, 
and I call upon you first for any remarks you may care to make or 
any testimony that may be your pleasure. 

Senator Stennis. Thank you, Mr. Chairman, and members of the 
committee. 

I have already had the pleasure of appearing here before the com- 
mittee myself on these bills, and it is my very ot rivilege this 
oe to present to the committee, the Honorable Joe T. Patterson, 
who is the attorney general of the State of Mississippi. 

Mr. Patterson is partly a product of the Hill here in that he, as a 
real young man—he is still a young man—but as a real young man 
he was on the staff of the late Pat Harrison of Mississippi and knows 
ii about the problem that you gentlemen are confronted with 

ere. 

He served now for several bh and is in his second term, 4-year 
term, as attorney general of Mississippi, where he has done an out- 
standing job, not only in the office but as a lawyer. He is what I call 
a seasoned lawyer who can go to the courthouse and try a lawsuit, 
and therefore knows the practical side of these problems as well as a 
man who can go into the books and come up with sound legal reason- 


ing. 

Te is a special privilege for me to have a man of that kind here to 
represent the State, especially from a legal standpoint, and I appreci- 
ate the privileges you have extended him of being your witness, 

Attorney General Patterson. 

The CuHarmman. Senator Stennis, thank you very much for your 
introductory remarks in presenting your attorney general, who, of 
course, is well known to this committee by reputation, and I am glad 
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to hear you say, Senator, that he has had some experience in court- 
houses. A lot of lawyers nowadays, as you know, do not. go near a 
courthouse, in fact, do not even know where the courthouse is. 

Senator Srennis. Yes. I think that is particularly applicable in 
view of all of the experience of the chairman of this committee who 
is well established as one of the best trial lawyers in the great State 
of Missouri during his days of practice there. We know him here as 
a mighty fine lawyer and a man hard to answer in committee or on 
the floor. 

The Crarrman. The Senator and I do not find ourselves ranged on 
opposite sides very often, but when we do, I find that you, Senator, 
are a very worthy “adver sary, and without further references, Senator 
Stennis, if you will remain with us, we will be very glad to have you. 

Senator Srennis. I want to stay as long as I can, if I may have 
the privilege of leaving a little later. 

The Cuarrman. You certainly have the opportunity to interpose 
any time that General Patterson is testifying, and you and he may so 
present what you have to this committee in “any 1 ray that. you desire. 


The Chair now recognizes Hon. Joe T. Patterson, the attorney 
general of the State of Mississippi. 


STATEMENT OF JOE T. PATTERSON, ATTORNEY GENERAL, 
STATE OF MISSISSIPPI 


Mr. Parrerson. Mr. Chairman and members of this honorable 
committee, of course, it is always a source of deep appreciation to 
come to the Nation’s Capital and be presented to these committees by 
my good friend, Senator Stennis, the junior Senator from my State, 
and I always am very appreciative of the courteous hearing the Sena- 
tors always give us when we come here even though our views may 
be vastly different. I have found out in w orking up here many years 
ago in the office of the distinguished Senator from my State, Senator 
Pat Harrison, that although we differ sharply at times, we never 
lost sight of that fact that we are all public officials of our respective 
States and Nation, and have only one objective in mind, and that is 
what is to the best interests of both. 

I deeply appreciate the opportunity to appear before this honorable 
committee to express my views on bills pending before this com- 
mittee which have for their purpose to put into effect recommendation 
No. 5 made by the Civil Rights Commission in its report to the Presi- 
dent and the Congress. 

T have not read the voluminous report of the Commision on Civil 
Rights in its entirety. I have read the first part of said report; 
especially that part setting forth the findings and recommendations 
of the Civil Rights Commission on the question of voting; that. being 
the part of the report and recommendations which the bills I shall 
address myself to, seek to enact into law. 

Frankly, Mr. Chairman, I was amazed when I read the findings and 
recommendations of the Civil Rights Commission set forth in chapter 
9 of its report. I was astounded to see this Commission recommend to 
the American Congress the enactment of laws seeking to qualify every 
person in the United States as a voter in the State in which he may 
reside with no restrictions or qualifications whatsoever, except as to 
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age and residence requirements, the only exception being those who 
are not legally confined at the time of registration or election. 

The Civil Rights Commission in its report says that, “Age and 
residence are objective and simple standards.” I will admit that 
stripping qualifications to vote in a State down to such standards are 
“simple standards.” I will admit that such “simple standards” are 
“objective” provided the objective sought is to turn the ballot box of 
each State over to the incompetents who are wholly unfit to be 
qualified electors in any State and permit them by sheer numbers to 
be herded to the polls and destroy the effect of an intelligent ballot 
cast by the sincere and patriotic citizens of this country that have 
made it great and are keeping it great. 

I deny that the proposed amendment to the Constitution set forth 
in chapter 9 of the recommendation of the Civil Rights Commission 
appearing on page 143 thereof— 
is in harmony with the American tradition and with the trend in the whole dem- 
ocratic world. 

As I understand the great American tradition, such proposals are 
wholly contrary to everything the American tradition stands for. Cer- 
tainly such proposals are wholly contrary to everything that the 
Founding Fathers of this Nation stood for and advocated when they 
were writing the Constitution of the United States. 

As to such proposals being in keeping “with the trend in the whole 
democratic world,” I cannot satisfy my mind as to just what part of 
the world the Commission had reference to. Surely the Commission 
did not mean that part of the world that is under the ruthless and 
barbaric rule of a small group of men whose worshipers and fellow 
travelers howl loud and long in the public forum, on the air, and in 
the press about pure democracy and the rights of the masses, and at 
the same time would not dare permit a free election in their own 
country or in any other under their ruthless domination. 

Excluding that part of the world under the domination of this 
political ideology and excluding that part of the world under a di- 
rect dictatorship, there is not much left. However, of that part that 
is left, I would like for the Civil Rights Commission to point out in 
what country is the democratic process of government more effective or 
safely protected, and more zealously guarded, than it is in the United 
States of America under our present Constitution and laws. 

In my opinion, recommendation No. 5 of the Civil Rights Com- 
mission providing for “Federal registrars,” together with S. 2684, S. 
2719, od all other bills pending before this committee which imple- 
ment said recommendation or seek to enact its provisions are uncon- 
stitutional. Congress is totally without authority to enact any 
statute which follows the line of said recommendation or bills. They 
do not constitute “appropriate legislation” under or in accord with 
any amendment to the Constitution, and in fact expressly and clearly 
violate several provisions of the Constitution proper. 

The above-mentioned bills, and others pending before this com- 
mittee, which follow and seek to implement said fifth recommenda- 
tion of the Commission all have the same vice, so by directing my 
statement to the unconstitutionality of the provisions of recommenda- 
tion No. 5, my comments are equally applicable to all of the said bills. 


50433—60——14 
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The fifth recommendation of the Commission herein dealt with ap- 
ears at pages 141 and 142 of the Commission’s report filed on Septem- 
cee 9, 1959, with the Congress of the United States. The background 
and so-called findings of the Commission upon which the recommen- 
dation is based cover pages 139 to 141, inclusive, under the title of 
“Appointment of Temporary Registrars”; at page 142 is the dissent 
by Commissioner Battle. 

To avoid copying pages 139 through 142, inclusive, and with which 
I am sure this committee is familiar, I merely make that portion of 
the report a part of this statement by reference. 

I heartily agree with the dissent by Commissioner Battle at page 
142 of said report, wherein he tersely sums up what I shall say here in 
more detail. 

This recommendation violates the following provisions of the 
Federal Constitution: 

Article I, section 2, clause 1: 


The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Hlectors in each 
State shall have the Qualifications requisite for Electors of the most numerous 
Branch of the State Legislature. [Emphasis added.] 


The 17th amendment, paragraph 1, effective April 8, 1913, alters 
original article I, section 3, clause 1: 


The Senate of the United States shall be composed of 2 Senators from each 
State, elected by the people thereof, for 6 years; and each Senator shall have 1 
vote. The electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of the State legislatures. [Emphasis 
added. ] 


Article IT, section 1, clause 2: 


Each state shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and Repre- 
sentatives to which the State may be entitled in the Congress: but no Senator 
or Representative, or Person holding an Office of Trust or Profit under the 
United States, shall be appointed an Elector. 

Recommendation No. 5 aforesaid is not justified and is not author- 


ized under article I, section 4, clause 1, of the Constitution, which is 
as follows: 


The Times, Places and Manner of holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the Legislature thereof; but 
the Congress may at any time by Law make or alter such Regulations, except 
as to the Places of choosing Senators. 

I understand that within the last few days the Attorney General 
of the United States has drafted some new proposed civil rights legis- 
lation for introduction in the Senate, and that it has been introduced 
in the House as H.R. 10018 and 10034. I have read what purports 
to be a draft of the Attorney General’s newest idea on civil rights. 

And I frankly state, when I first read the “Force Acts” of 1865, 
1870, 1871, and 1872, I thought I had read the most extreme, un- 
warranted and, in many instances, the most unconstitutional legis- 
lation it was possible for the mind of man to conceive. 

However, the proposed draft of the Attorney General’s new idea 
on civil rights as carried in the public press makes those “Force Acts” 


seem mild and most conservative. By the time this, my statement, is 
made to the Senate Rules Committee, the new idea of the Attorne 
General on civil rights will in all probability have been put in bill 
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form and introduced in the Senate. In view of this, and should that 
legislation by referred to the Senate Rules Committee, I respectfully 
request the opportunity, should I so choose, to submit an additional 
statement on what the Attorney General is now advocating. 

After several years of administration under the aforesaid “Force 
Acts,” the entire Nation was so shocked by the innumerable frauds 
and injustices perpetrated thereunder that Congress repealed most of 
them by act of February 8, 1894 (ch. 25, 28 Stat., 1893-1895, 53d 
Cong., 2d sess. ). 

I do not believe this Congress will bow to the will of the Attorney 
General in his proposal, and those who so ardently advocate his pro- 
posals, and if it does, I predict that history will repeat itself and soon 
this Nation will demand, as it did in 1894, that the Attorney Gen- 
eral’s proposal be repealed. 

In my opinion, the proposal by the Attorney General of registra- 
tion and authority to vote under the rule of Federal voting referees 
is unconstitutional, unwise, and unnecessary for the same reasons I 
assign herein as applicable to the so-called Federal registrars under 
recommendation No. 5 of the Civil Rights Commission’s report and 
the bills implementing it. 

Before going into any questions in detail, I think it would be help- 
ful to this committee and to this Congress to clear away what I think 
could properly be called some debris which has clogged, befogged, 
bemuddled, and confused the issues, the minds of some people, and the 
questions which you and the other Members of Congress must deal 
with and determine upon the proposals at hand and with which I will 
deal in my statement to you. 

In my judgment and opinion, there is not and cannot be any such 
thing as Federal suffrage, nor is there any such thing nor can there 
be any such thing under the Constitution as Federal registrars, or 
Federal referees, to supervise voting in States. 

The United States has no voters in the States of its own creation as 
all elective officers of the Federal Government are elected, directly or 
indirectly, by State voters. The rights of franchise or the right to 
exercise it by voting is not an incident of national citizenship; neither 
is the right to vote a necessary incident of State citizenship. 

The right or privilige of a person to vote for a Representative or a 
Senator in Congress depends upon whether such person is in fact 
qualified endee the law of his State of residence to register and vote 
in his State for a member of the most numerous branch of the State 
legislature. 

"The 14th amendment did not extend the franchise to anyone. The 
15th amendment did not extend the franchise to anyone; it merely 
gave the right to not be discriminated against or denied the franchise 
and the right to vote on account of race, color, or previous condition 
of servitude; and Congress was thereby empowered to enforce this 
amendment by appropriate legislation. 

Until the adoption of the 19th amendment in 1920, the denial of 
the franchise and the right to vote on account of sex was not pro- 
hibited by the Constitution of the United States. 

The Government of the United States and the powers of Con 
are only such as have been expressly or necessarily impliedly dele- 
gated or granted to them by the States. 
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Part of the debris I refer to is the confusion in the mind of some 
people about the power or authority of Congress to legislate concern- 
ing elections. This may be occasioned by their failing to recognize 
that the Federal Government does not have the power both of the 
Government and of the States. A failure to keep in mind that the 
Federal Government has only such powers as have been delegated to 
it will result in a failure to recognize the limits of authority of Con- 
gress as set and determined by the Constitution. 

The failure of anyone to recognize the provisions of the 9th and 
10th amendments, will cause a misunderstanding or a lack of appre- 
ciation of the limits thereby placed upon Congress in legislating 
upon the franchise, elections, and voting. The provisions of the 
9th and 10th amendments are so familiar that their quotation here is 
unnecessary. 

However, I frankly admit that the trend of the past few years 
has been to either disregard the 10th amendment and its obvious pur- 
pose, or effect its repeal by an unrestrained and unwarranted con- 
struction of other sections of the Constitution. 

I believe the statement, too often quoted and too seldom understood, 
“that the right to vote for Congressmen is a Federal right secured 
by the Constitution” has too frequently misled too many people. 

The real question with which this committee, the Congress, and I 
are properly concerned is the right of whom to vote for Congress- 
men. That is the issue here, not whether the right exists. The ques- 
tion is not whether it is a Federal right but to whom is the right given. 
The answer to this question is that the right is given only to citizens 
of each State who under State law are given the right to vote for 
members of the most numerous branch of the legislature of the re- 
spective States. 

As to the presidential electors, Congress is thoroughly and unques- 
tionably without any authority to legislate upon their selection as 
contemplated by recommendation No. 5 and the Attorney General’s 
Federal referee proposal. 

Presidential electors, as clearly indicated by article 2, section 1, 
clauses 2 and 3, are State officers and their selection is exclusively 
within the province and authority of the respective States, except as 
to the time of choosing electors and the day on which they shall give 
their votes. 

The Supreme Court of the United States in the case of McPherson 
v. Blacker (142 U.S. 1, 36 L. Ed. 869), clearly and unequivocally sus- 
tains this contention, and quoting therefrom, at page 877, we find: 

In short, the appointment and mode of appointment of electors belong exclu- 
sively to the States under the Constitution of the United States. They are, as 
remarked by Mr. Justice Gray in In re Green (134 U.S. 377, 379 (33 :951, 952) ), 
“no more officers or agents of the United States than are the members of the 
State legislatures when acting as the electors of Federal Senators, or the people 
of the States when acting as the electors of Representatives in Congress.” Con- 
gress is empowered to determine the time of choosing the electors and the day 
on which they are to give their votes, which is required to be the same day 
throughout the United States, but othetrwise the power and jurisdiction of the 
State is exclusive, with the exception of the provisions as to the number of 


electors and the ineligibility of certain persons, so framed that congressional 
and Federal influence might be excluded. 


The question before us is not one of policy but of power, and while public 
opinion had gradually brought all the States as matter of fact to the pursuit of 
a uniform system of popular election by general ticket, that fact does not tend 
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to weaken the force of contemporaneous and long continued previous practice 
when and as different views of expedience prevailed. 

In addition to McPherson and In re Green, supra, the case of 
Walker v. U.S. (93 F. 2d 383, certiorari denied, 303 U.S. 644), squarely 
sustains my above assertion, and at page 388 of the opinion it says: 

It is contended by defendants that presidential electors are officers of the 
State and not Federal officers. We are of the view that this contention is 
sound and should be sustained, article 2, section 1, U.S. Constitution (citing 
also, Burroughs v. U.S., 290 U.S. 534, 78 L. Ed. 484). 

McPherson, supra, also clearly shows that the case of Ha parte 
Yarbrough (110 U.S. 651, 28 L. Ed. 274), is not in conflict with the 
positions which I take in this statement asserting the unconstitution- 
ality of the recommendations, bills, and proposals herein discussed. 

In view of the 9th and 10 amendments quoted, supra, Congress has 
no authority of any kind to legislate on the subject: of elections unless 
such authority is expressly or necessarily impliedly given to the Fed- 
eral Government by the terms of the Constitution inclusive of the 
amendments. I think it is crystal clear that Congress has no authority 
whatever to enact recommendation No. 5, or the bill to be submitted 
by the Attorney General, or any of the bills seeking to implement it. 

T am equally of the same opinion that Congress is totally without 
authority to enact the new, or may I say novel, idea of the Attorney 
General as incorporated in the draft of a bill entitled “A bill to amend 
the Civil Rights Act of 1957 by providing for court appointment of 
U.S. voting referees, and for other purposes.” 

All of the aforesaid legislation is an effort to infringe upon and 
usurp powers reserved and preserved to the respective States, and in 
direct violation of article 1, section 2, clause 1, and is not justified by 
article 1, section 4, clause 1, of the Constitution. 

I have said that there is no such thing as a “Federal election” and, 
therefore, there can be no such thing as Federal electors. 

This is sustained by the case of United States v. Cruikshank et al 
(92 U.S. 542, 23 L. Ed. 588), wherein the Court at page 592 of the 
law edition says: 

In Minor v. Happersett (21 Wall. 178, 22 L. Ed. 631), we decided that the 
Constitution of the United States has not conferred the right of suffrage upon 
anyone, and that the United States have no voters of their own creation in 
the States. 

In the case of Minor v. Happersett (22 L. Ed. 627), the Court held, 
page 629 of the law edition: 

The United States has no voters in the States of its own creation. The 
elective officers of the United States are elected, directly or indirectly, by State 
voters. [Emphasis added.] 

In McPherson v. Blacker (146 U.S. 1, 36 L. Ed. 869), speaking of 
the source of the “right to vote” intended to be protected in elections 
of Senators and Representatives in Congress and of presidential elec- 
tors, says at page 878 of the law edition report : 

The right to vote intended to be protected refers to the right to vote as estab- 
lished by the laws and constitution of the State. 

McPherson, supra, was followed and quoted from in the case of 
Lassiter v. Northampton County Board of Elections, decided June 8, 
1959 (3 L. Ed. 1072). Here the Supreme Court of the United States 
sustained the literacy test required before a person could register in 
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North Carolina. Plaintiff claimed that such requirement violated the 
14th, 15th, and 17th amendments to the Federal Constitution, but 
his claim was rejected by the Court. 

At page 1077, speaking of the right to vote, the Court said : 

The right protected “refers to the right to vote as established by the laws and 
constitution of the State” (McPherson v. Blacker, 146 U.S. 1, 39). 

The right of suffrage is not an incident of national citizenship. 
The right of suffrage is not a necessary incident of State citizenship. 
The 14th amendment did not add to the privileges and immunities of 
a citizen. The 15th amendment merely gives a right of exemption 
from the prohibited discrimination. 

We find, at page 878 of McPherson, the following: 

The right to vote in the States comes from the States, but the right of exemp- 
tion from the prohibited discrimination comes from the United States. The 
first has not been granted or secured by the Constitution of the United States, 
but the last has been (United States v. Cruikshank, 92 U.S. 542 (23: 588) ; U.S. v. 
Reese, 92 U.S. 214 (23: 563) ). 

The franchise and the right to vote flowing therefrom is a privilege 
to be earned or acquired by one when he has complied with the State 
law prescribing what must be done under that State law before a 
person can become a qualified elector of a member of the most numer- 
ous branch of the State legislature. 

May I say, Senator, that I take the position that voting is not an 
inalienable right. Voting is a privilege that is conferred upon the 
citizen by a State, and certainly each of the respective States has the 
right to lay down rules, ceaaaitien. and laws determining who is 
going to exercise that great privilege. If the time ever comes that 
a citizen cannot exercise that privilege, then I think this great Govern- 
ment of ours is headed for the rocks. 

When one has complied with such State law and becomes a quali- 
fied elector of that State, he is then possessed of the franchise. Un- 
til and unless a person has earned or acquired the franchise in ac- 
cord with State law, he is unable at any time or under any circum- 
stances to vote for a Representative or Senator in Congress or in any 
other election. Being possessed of the franchise or having become 
a qualified elector under State law, then it is, and only then it is, 
that the right to vote for Members of Congress—Senator and Repre- 
sentatives—accrues which is secured or granted by the Constitution 
of the United States. 

The act of “voting” or exercising “the right to vote,” is nothing 
more or less than exercising the right of franchise which the person 
has acquired under and in accord with State law. 

Therefore, if a person has not become a qualified elector or acquired 
the right of franchise under the State law, then neither the Con- 
stitution of the United States nor anything else gives, grants, as- 
sures, guarantees, or establishes any “right to vote” in any election for 
Senators or Representatives in Congress, or presidential electors. 

In view of the foregoing, let us now consider who, under the Con- 
stitution of the United States, is given the right or privilege to vote 
for Representatives and Senators in Congress. Why was it that the 
Constitution is drawn as it is? Does the power of Congress under 
the words “manner of holding elections” in article 1, section 4, clause 
1, authorize it to take over from the States the matters of deter- 
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ay the qualifications of the persons who can be registered under 
State law and do those words authorize Congress to provide for 
Federal registrars, or Federal voting referees, as mentioned in rec- 
ommendation No. 5 of the Civil Rights Commission and the Attorney 
General’s new idea on civil rights? 

Do we have incidents which are conclusive evidence that the words 
“manner of holding elections” as used in article 1, section 4, clause 1, 
supra, does not authorize Congress to legislate in the manner pro- 
vided in the recommendations and in the Attorney General’s new 
idea on civil rights? Do we have unquestioned evidence that the 
framers of the Constitution never at any time intended that Congress 
should ever assume to legislate upon the qualifications and registra- 
tion of citizens of the States in the manner Congress is now being 
asked to do by the advocates of the so-called civil rights measures? 

When the delegates from the various States assembled at Phil- 
adelphia in May 1787, probably the most cherished and highly valued 
prerogative of the respective States was that of determining who 
was or would be entitled to vote in each State for the members of the 
most numerous branch of the respective State legislatures. The re- 
quirements of the respective States were different. Women could 
not vote under any circumstances, and very few, comparatively speak- 
ing, of the men were qualified to vote. The matter of who could 
vote for Representatives in Congress and who should select the U.S. 
Senators were among the most highly controversial and hotly debated 
issues in the entire Constitutional Convention. 

During the Convention, and shortly before Wednesday, August 8, 
1787, various proposals were made as to who would select or elect 
Representatives or Senators in Congress. 

On this day, August 8, 1787, Gouverneur Morris, an able delegate 
from the State of Pennsylvania, proposed that the Federal Govern- 
ment or Congress be given the power to change or determine who in 
the State would be the electors of the Representatives in Congress 
from each State. His proposal was that Congress itself should have 
the right, independent of the States, to determine who would select 
or elect in each State the Representatives in Congress. 

On August 8, 1787, after debate and motion carried, the Consti- 
tutional Convention rejected the proposal of Gouverneur Morris and 
finally adopted wnat is now article 1, section 2, clause 1, which is, 
that Representatives in Congress must be chosen or elected by the 
persons in each State who were the electors in that State qualified to 
vote for or elect the members of the most numerous branch of the 
respective State legislatures. 

Neither the States nor their Representatives would ever have con- 
sidered under any circumstances permitting the National Government 
to either enfranchise or disenfranchise citizens of the State independ- 
ent of the power and authority of the State itself, or to bring about a 
situation where what was necessary to be done by a citizen to qualify or 
entitle him to vote for Representatives in Congress were different 
from that prescribed by the States to determine who would be quali- 
fied as electors of or eligible to vote for the members of the most 
numerous branch of the State legislature. 

Having settled on Wednesday, August 8, 1787, what is now article 
I, section 2, clause 1, the Convention adjourned for the day. 
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The next day, on Thursday, August 9, 1787, what is now article I, 
section 4, clause 1, was voted upon and approv ed by the members of the 
convention. On that day they adopted section 4 containing the words 
“manner of holding elections.” 

I say that on August 9, 1787, by using words “manner of holding 
elections,” they did not in fact, nor did they intend to, obliterate, 
change, amend, or destroy that which they so solemnly and clearly 
stated and dutetthined the day before, on August 8, which was to make 
the State laws determining who should be the electors of the most 
numerous branch of the State legislature control and determine who 
should elect Representatives in Congress. 

If the language “manner of holding elections,” gives Congress the 
right to enact the provisions of recommendation No. 5 of the Civil 
Rights Commission, or the provisions of .the Attorney General’s 
Federal voting referee proposal, then there is no escape from the con- 
clusion that the drafters of the Constitution undid on August 9, 1787, 
what they so solemnly did on August 8, 1787. 

Such “on again, off again, on again” tactics cannot and should not 
be ascribed to so solemn a document as the Constitution or to so able 
and intelligent men as the drafters of the Constitution. I am not 
being facetious but I am merely pointing out to what an absurd point 
applied logic would take anyone who contends that these proposals 
are valid and constitutional in view of the printed word and plain 
and ordinary meaning of the English language. 

Until the « adoption of the 17th amendment in 1913, Senators were 
elected or chosen by the legislature of each State under the provisions 
of article I, section 3, clause 1. Article I, section 4, clause 1, wherein 
appears the words “manner of holding elections” has remained un- 
changed since the adoption of the Constitution. 

If the words “manner of holding elections” as used in said section 
4 gives Congress the right to legislate as proposed under the “Federal 
registrar” and the “voting referee” proposals, then we have an incon- 
gruous situation existing from 1789 to the adoption of the 17th amend- 
ment in 1913. This odd situation is that during said period of time 
Congress had the right to choose and determine who should elect or be 
electors of the most numerous branch of the State legislatures insofar 
as the election of Representatives in Congress is concerned, but did not 
have the authority to determine and change who would have the au- 
thority to elect or choose Members of the Senate. 

Certainly, the drafters of the Constitution never intended the words 

“manner of holding elections” to apply thusly. As conclusive evi- 
dence of the soundness of my contention is the fact that when the 
matter of changing who would elect or select Senators from election 
by the legislature of each State to the electors in each State, Congress 
determined that such a change was beyond its power under ‘the words 

manner of holding elections,” and that such w ould have to be done 
by a constitutional amendment. 

Furthermore, until the adoption of the 19th amendment there was 
no exemption from denial of the franchise because of sex. When it 
was determined that such a denial should be discontinued, Congress 
did not seek to eliminate it by an act of Congress and, therefore, felt 
that it could not do so under the words “manner of holding elections,” 
but, on the other hand, passed the necessary resolution for a consti- 
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tutional amendment, which was adopted. This is further evidence 
that my position above taken is sound. 

If Congress has the right and power to adopt and put into effect 
the proposed legislation under consideration here, then Congress has 
the authority and power to determine who in each State is qualified 
to serve as a member of the most. numerous branch of the legislature 
in that State. Isay this because in no State can a person be a member 
of the most numerous branch of the State legislature unless he is a 
qualified elector to vote for a member of the most numerous branch of 
the State legislature. 

This is certainly true in Mississippi. 

In addition, the proposed legislation asserts to Congress the right 
to determine who in the various States, including Mississippi, are en- 
titled to vote for members of the most numerous branch of the State 
legislature. 

Certainly, no one will contend that Congress has the right to define 
the meaning of a word, sentence, or paragraph, or any provision of 
the Federal Constitution. By the proposed legislation, Congress is 
seeking to do either directly or indirectly what it has no power to do 
under article I, section 2, clause 1. 

If Congress has no right or power under the Constitution to directly 
by an act of Congress provide for the “voting referees” as contem- 
plated in the Attorney General’s proposal on civil rights, then I say 
categorically that it cannot authorize the Federal courts to appoint 
and empower the so-called “voting referees” as contemplated by the 
bills submitted to the Congress. 

Recommendation No. 5 of the Civil Rights Commission ultimately 
would empower “Federal registrars” to determine who is entitled to 
vote, or who has the franchise in Mississippi in the election of members 
of the most numerous branch of the Mississippi State Legislature. 
Under the Attorney General’s “voting referees,” the same practical 
effect will result. 

The only people in Mississippi who can select members of the most 
numerous branch of the Mississippi Legislature are those who, among 
other things, have been registered in each county by the county regis- 
trar. If anyone is registered by any other person in Mississippi than 
such country registrar, he cannot participate in the election of the 
members of the most numerous branch of the Mississippi Legislature. 
Therefore, I say Congress has no authority to enact the legislation 
which I oppose by this statement. 

The words “manner of holding elections” do not go to the extent 
of authorizing Congress to determine what persons under State law 
are or will be entitled to vote for members of the most numerous 
branch of the Mississippi Legislature, nor of the legislature of any 
other State. 

I shall refrain from going into the many other defects, insufficien- 
cies, inadequacies, and ambiguous provisions of the above proposed 
legislation, for so to do would unduly extend my statement. If such 
proposed legislation is unconstitutional and in violation of the Con- 
stitution, then the other insufficiencies and inadequacies thereof be- 
come of secondary importance. 

In conclusion, Mr. Chairman, let me say that regardless of what 
has been written and said to the contrary, the laws of the State of 
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Mississippi are full, adequate, and complete on registration, voting, 
and elections. All the people in Mississippi are given and have the 
nee to be ensil and to receive equal protection, due process 
of law, and respect for any and all constitutional rights to which they 
are entitled. Our laws are plain and unambiguous, and to the present 
time have stood the test of time. 

The recommendations of the Civil Rights Commission and of the 
Attorney General of the United States not only do violence to the 
Constitution of the United States but just as certain as the sun sets 
in the golden west, will do equal or greater violence to the very source 
of the Constitution, to wit, the people of the United States of America. 
I am confident that if those who so ardently advocate this legisla- 
tion thought that the powers conferred by the proposed legislation 
were going to be fully and freely used in their respective States, they 
would not be so eager for its passage. 

These bills are designed and intended for use in the State of Missis- 
sippi and the other Southern States of this Union only. But I would 
point out to those who so ardently advocate this legislation that politi- 
cal winds and trends could change in the future to such an extent that 
future administrations might use the powers sought to be conferred by 
these bills in their States, and I would like to further point out and 
pose this question, if I may: If the Congress has the authority to set 
up and put into operation the dictatorial powers of determining who 
may register, who may vote, and who may have his vote counted, by 
the same authority does not a future Congress have the right to go 
one short step further and at some future date amend the proposals 
to provide that a Federal registrar or referee may determine who 
cannot vote and who is not entitled to have his vote counted; and then 
where will the respective States of this Union find themselves with 
respect to their elections? 

The answer, of course, is self-evident: The States will have been 
reduced to absolute zero and will only be a geographical part of a 
massive and all powerful, single State. I will admit that we have 
those in our midst who would like to see this very thing come to pass. 

Mr. Chairman, let me again urge that we do not depart from the 
fundamental principles of constitutional government as designed and 
intended by the Founding Fathers of this great Government of ours. 
In reading the history of the adoption of the Constitution of the 
United States, one thing stands out above all others and that is that 
the people even in that day were primarily concerned with preserving 
rights unto the States, so much so that history tells us that they refused 
to adopt the Constitution as originally drafted until they were assured 
that the rights of the States would be properly and adequately pro- 
tected. And further evidence of this fact is.that the American Con- 

ss in its very first session proposed amendments to the Constitu- 
tion putting into effect the demand of the people for adequate protec- 
tion and preservation of the rights of the States. _ 

When the U.S. Supreme Court in May 1954, handed down its 
opinion in Brown v. Board of Education, an opinion that so many 
misguided souls seemed to think heralded the beginning of the realiza- 
tion of a utopian dream of a land wherein everybody would be equal 
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politically, socially, financially, and every other way, the Court, in 
seeking to justify its opinion, said: 
We cannot turn the clock back— 


a phrase that has been repeated many times since the rendition of 
that opinion. The President of the United States and the Attorney 
General of the United States have praised this opinion on many 
occasions. Therefore, it is somewhat shocking to see the President of 
the United States and his Attorney General seek to “turn the clock 
back” to the dark days of reconstruction and reenact the so-called 
force bills that were put into effect by the Congress immediately 
following the Civil War. It has long since been recognized that the 
“force acts” of the reconstruction period were enacted by the victors 
to punish the vanquished. They were born of a spirit of hatred and 
vindictiveness, designed and intended to further crush and humiliate 
the conquered. 

However, the great American people, always ready and willing to 
right a wrong, demanded and brought about the repeal of those harsh 
and vindictive laws. Yet today, in the year 1960, more than 80-odd 
years later, we find the President of the United States and his Attor- 
ney General and some Members of the American Congress seeking to 
reenact this same type of legislation. 

I cannot refrain from posing this final question: Would those who 
so ardently advocate the bill proposed by the Attorney General of the 
United States and the recommendations of the Civil Rights Commis- 
sion be just as enthusiastic in their support of these proposals if the 
recommendations of the Civil Rights Commission and the bill sub- 
mitted by the Attorney General were amended to provide for the 
identical protection and guarantees of the right of every American 
citizen to work regardless of whether he belonged to or refused to 
belong to a labor union and regardless of whether he paid or refused 
to pay dues to a labor union ? 

Mr. Chairman, a Justice of the Supreme Court of the United States 
once said : 

The States are the only breakwater against the everpounding surf which 
threatens to submerge the individual and destroy the only kind of society in 
which personality can survive. 

Mr. Chairman, iet us recognize the eternal truth of this statement, 
and govern ourselves accordingly. 

Thank you. 

The CHarrman. Attorney General Patterson, we all thank you 
very much for your willingness to come here and for your very able 
and lawyerlike statement which you have presented to us. 

Mr. Parrerson. I certainly appreciate the courteous hearing of this 
committee. 

The Cuatrman. I am called to the telephone unfortunately, and 
you will be good enough to wait just a moment, Mr. Attorney General. 

Do you have any questions, Senator Cannon ? 

Senator Cannon. No. 

The Cuarrman. Senator Keating? 

Senator Kratrna. I have a few questions. 

Mr. Attorney General, are you familiar with the report of the Civil 
Rights Commission ? 
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Mr. Parrerson. I have read, Senator, the first part of the report, 
and that report dealing with the recommendations upon which these 
pending bills are based. I have not read the report in its entirety. 

Senator Keating. In this report, it refers to the fact that Mis- 
sissippi has 82 counties, and in 26 of those counties nonwhites repre- 
sent a majority of 1950 voting age population, and that in 6 of these 
counties no nonwhite was registered to vote in 1950. 

Do you believe that in these six counties there was no nonwhite 
qualified to vote ? 

Mr. Patrerson. I would not say they were not ; no, sir. 

Senator Keatine. Can you explain why they were not registered 
to vote? 

Mr. Parrerson. Evidently, they did not offer to, Senator. 

Senator Keatrne. Do you think that is the only basis upon which 
they were not registered ? 

Mr. Partrerson. So far as I know. 

In our State we do not have a central agency whereby you could 
ascertain the qualified electors, white or colored, in each and every 
county. Those records are not centralized in the hands of any State 
agency. They remain in each of the respective counties, and the onl 
way you could get an accurate statement would be to go into onek 
one of the 82 counties, and go to the registrar’s office. 

That would be the only way you could get it. All of these other 
figures along that line are purely estimates. 

Senator Keatine. So that this fact that in 6 of the counties no 
nonwhite was registered to vote, and in 49 other counties—no, in 18 
other counties, the number of nonwhites registered was fewer than 
5 percent of the total nonwhite voting age population—you feel that 
the only reason for that is that the nonwhite citizens did not attempt 
to vote; is that it? 

Mr. Partrerson. Either did not attempt or did not qualify. I have 
read that part that deals with the State of Mississippi, sir. 

Senator Keatrnc. Have you read the part which deals with the 
requirement in Bolivar County that when they were given applica- 
tion blanks they were directed to write a section of the Constitution 
of Mississippi ? 

Mr. Patrerson. I read that; yes, sir. 

Senator Keating. Do you know whether or not that is an accurate 
statement ? 

Mr. Parrerson. No, sir; I do not. 

Senator Keatine. Is that a custom—— 

Mr. Patrerson. I know, frankly, Senator, and I think the Senator 
will agree with me, a good many erroneous statements are made about 
procedures in Mississippi, in registration as well as even in courts. 
But the facts show them to be wholly erroneous. 

Senator Krattne. The purpose, of course, of the Civil Rights Com- 
mission was to obtain the facts, and there is a considerable part of 
this report which is devoted to the State of Mississippi, but the facts 
which you say you have read, you are not either in any way able to 
verify or deny ? 

Mr. Parrerson. Frankly, I think some of the things I read in there, 
T think on a fair hearing would be shown to be wholly erroneous. 
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The Civil Rights Commission, Senator, has conducted no investiga- 
tion in Mississippi. I think what they have got, the statement they 
make with reference to the State of Mississippi in this report, is based 
solely on ex parte affidavits. 

Senator Keatine. Affidavits, that is correct; in the case of Missis- 
sippi, you are right. 

One of the objections which you raised to the Federal registrar plan 
was that it involved—it related only to Federal elections, and that 
there was no such thing, as you put it, as a Federal election. 

Mr. Parrerson. I do not think there is, sir. 

Senator Keatine. That specific objection would not apply to the 
plan of the Attorney General which applies to all elections; am I 
correct 

Mr. Parrerson. Sure, it would. I think the Attorney General even 
goes further than attempting to confine it to Federal elections. 

Senator Keating. That is right. 

Mr. Parrerson. Which they have no right to do. Certainly, the 
Congress does not have a right, I do not think, to write the election 
laws of the State of New York or the State of Mississippi. 

Senator Keating. I understand your position on that. What I am 
trying to get at is that the objection which you make to the fact that 
there is no such thing as a Federal election is an objection which would 
not apply in the case of the Attorney General’s plan which applies to 
all elections of every kind ? 

Mr. Parrerson. Oh, yes; it certainly would. 

Senator Keatrne. Well, then I do not think I have stated my ques- 
tion correctly, because I am trying to narrow the point of your 
objection. 

One of your objections to the Federal registrar plan is that it applies 
only to Federal elections, and there is no such thing as a Federal 
election ; is that correct ? 

Mr. Parrerson. Yes, sir. 

Senator Kratine. The Attorney General’s plan applies to all elec- 
tions and may be for that reason even more objectionable to you, but 
the point I am getting at is that under that plan you have no problem 
of determining what a Federal election is; do you? 

Mr. Parrerson No, sir. But as I understand the Senator’s ques- 
tion, sir, if the Congress has no authority to determine election of 
Federal officers, Congressmen and Senators, then certainly they have 
no right to reach down and say who is going to be qualified electors for 
State officers. 

Senator Kratine. Well, that is an entirely different matter. That 
is not what my question was directed to. 1 was trying to point out 
the—I recognize your position on that legally, but I was trying to 
narrow the point of difference between you and me, which the Attorney 
General’s plan would involve no complication, at least of determining 
what a Federal election was; am I correct in that? 

Mr. Parrerson. I think the Attorney General’s plan would involve 
innumerable complications. 

Senator Kratrne. I am talking about this specific complication. 
There would be no requirement under the Attorney General’s plan to 
determine what a Federal election was, would there ? 
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Mr. Parrerson. No, sir; because under the Attorney General's 
plan, as I have read it, and I have read his proposed bill, I think, 
about four or five times, and he would set up a court-appointed referee 
to supervise registration and to follow registration to the voting pre- 
cinct and then go on down to the voting precinct and supervise the 
county in all elections. 

Senator Keatrne. That is right. 

Mr. Parrerson. Therefore, I say that his proposal goes far beyond 
anything the Congress has ever attempted to do in the past, except 
during the reconstruction period when voting was done down in my 
State with soldiers standing around supervising the voting in the 
county. 

Senator Keratine. Now, Mr. Attorney General, you have said that 
each State could and should, under the Constitution, exercise the 
privilege of determining who should vote in that State. 

Mr. Patrerson. Yes, sir. 

Senator Keatrne. Do you think that a State could lay down a law 
that only redheaded people could vote? 

Mr. Parrerson. No, sir; within, of course, the constitutional limita- 
tion set out in the 15th amendment. Exclusion on account of race, I 
believe it says, race, color, or previous condition of servitude. 

Of course, they have added religion and national origin to that, 
by law, and they are all set out in these bills that way. 

Senator Keating. So that you concede that a State could not deny 
a person the privilege of voting because of race or color? 

Mr. Patrerson. That is right, sir. 

Senator Keattnc. Under the Constitution. 

Mr. Patrerson. Yes, sir. But I think the State has the right to 
determine who are going to vote under those two restrictions and only 
the State, and if a man is being denied that, it is a very simple matter 
to get it corrected. 

enator Keatine. How do you get that corrected ? 

Mr. Parrerson. Sir? 

Senator Keatrne. How do you get that corrected ? 

Mr. Parrerson. Simply this, Senator. Taking my own State, of 
course—I know not what the rules are in the distinguished Senator’s 
great State of New York—but in my State we have 82 county regis- 
trars who are the circuit clerks of the county, clerks of the circuit 
court. We have a State Board of Election Commissioners composed 
of the Governor, the secretary of state, and the attorney general. 

We appoint three election commissioners in each of the 82 counties. 
A person goes to the circuit clerk to register, and, say, the circuit clerk 
denies him the right to register. He can appeal immediately to this 
board of three election commissioners. They can hear him, and they 
determine whether he is entitled to be registered or not, and their de- 
cision is final insofar as that clerk is concerned. : 

If he is dissatisfied with what the three election commissioners de- 
termine in the matter, he appeals direct to the circuit court of the 
county. If he is dissatisfied with what the circuit court decides in the 
matter, he then appeals direct to the Supreme Court of Mississippi. 

If there is a Federal question involved, then, of course, he has his 
right to certiorari in the U.S. Supreme Court, and I know of no 
er ae in any State in the Union in determining a right of 
that kind. 
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Senator Keatine. Let me ask you this: The total nonwhite voting 
age population of Mississippi is stated in here to be 41 percent. Do 
you have any reason to quarrel with that figure? 

Mr. Patrerson. The total—— 

Senator Keating. Nonwhite voting age population is 41 percent of 
the total voting age pee 

Mr. Parrerson. I would not be in position to say whether that 
is right or wrong, Senator. 

ee Keating. Would you agree that it was approximately 
correct 

Mr. Parrerson. No, sir, because I would be agreeing to something 
that I just do not know about. 

Senator Keating. I see. Well, it is just so stated here in the report 
of the Civil Rights Commission as one of the findings. 

Mr. Parrerson. Of course, if they base that on the last Federal 
census—— 

Senator Katrine. It is based on the 1950 census. 

Mr. Parrerson. Yes, sir. 

Senator Keatina. The total was 710,000 white and 497,000 non- 
white. 

Let me ask you this: How many of these election commissioners 
in the 82 counties or boards of appeal are nonwhite? 

Mr. Parrerson. Not any. 

Senator Keatina. Thatisall. Thank you. 

The Cuarrman. Any further questions? Senator Brunsdale. 

Senator Brunspate. No, I have no questions. 

Mr. Parrerson. May I add and go further on that, Senator. That 
is purely a matter of choice of the Governor, the secretary of state 
om myself, and I do not think that within itself would indicate any 
unfairness or discrimination. That is purely a matter of choice of 
the appointing authority, and I do not agree with that contention that 
just because you have got sheer numbers that means you have got. 
qualified electors. 

The Cuatmman, Thank you very much, Mr. Attorney General. 

Mr. Parrerson. I would like to just add one thing further. I 
notice in this report that the Commission criticizes even the proce- 
dure in the State of New York because you have a provision that 
they must be able to read and write, I believe, before they can vote. 
I notice they criticize that. I think that is a mee go provision, 
and I hope they do not bring about its repeal in the nates s State. 

The Cuarrman. Thank you, sir. 

Senator Kxatrne. I have not heard any effort to do that and I am 
sure if that were the only qualification in other States, we would 
have none of these problems before us. 

Mr. Patrerson. Thank you, sir. Thank you so much. 

The Cuarrman. Members of the committee, I have here the state- 
ment of the Honorable Malcolm B. Sewell, attorney general of the 
State of North Carolina, who has sent his statement about the pro- 

d Federal regulation of elections, consisting of 11 pages, which he 
fies sahiedl to be inserted in and made a part of the record of thesa 
proceedings. 

Without objection, it will be so ordered. 
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(The statement referred to is as follows :) 


STATEMENT OF MALCOLM B. SEAWELL, ATTORNEY GENERAL, STATE OF NORTH 
CAROLINA 


Mr. Chairman and members of the committee, I am Malcolm B. Seawell, 
attorney general of North Carolina, and prior to assuming the duties of the 
office of the attorney general I served as district solicitor, or the State’s prosecut- 
ing officer, for several counties, and I also served for several years as judge of the 
superior court, which is a court of general jurisdiction in my State, 

This statement relates to certain bills now pending before this committee which 
I shall designate by their respective numbers, as follows: S. 2535, S. 2684, 
S. 2722, S. 2719, S. 27838, and S. 2814. 

Before commenting on the various bills now pending before this committee I 
would like to make a brief reference to some of the salient Federal statutes that 
are now operative and in effect for the protection of the elective franchise as the 
same relates to Federal officers. The committee, of course, is familiar with these 
Federal statutes but for the purposes of this statement I would like to remind 
the committee again of the existence of these statutes. It is my position that 
this is not a question of sufficiency of laws or of the requisite statutory machinery 
but it is rather a problem of a selective, careful, and patient enforcement of the 
laws now in existence. The enactment of one Federal statute after another, 
the heaping up and cumulating of legislation will not in some mysterious and 
occult manner achieve the desired results. Legislation prompted by impatience 
can never be, in the long view, a substitute for careful investigation and bringing 
into public view some abuses that may exist combined with the application and 
prosecution under the authority of present statutes. At the present time under 
the provisions of 42 U.S.C.A. 1971 (71 Stat. 637) all persons are allowed to vote 
in any elections of a governmental nature without distinction of race, color, or 
previous condition of servitude, notwithstanding any constitution, law, custom, 
usage, or regulation of any State or Territory to the contrary. The same statute 
contains provisions against intimidation, threats, or coercion for the purpose of 
interfering with the right to vote at any election involving Federal officers 
whether the same be a general, special, or primary election. If there is reason- 
able ground to believe that any person is engaged in any act or practice which 
would deprive any other person of these voting privileges the Attorney General 
of the United States can institute in the name of the United States a civil action 
or other proper proceeding for preventive relief, including an application for a 
permanent or temporary injunction, restraining order, or any other necessary 
order, and the district courts of the United States have jurisdiction. The party 
aggrieved does not have to exhaust any administrative remedies. Contempt 
citations are also available for effective enforcement. 

Under the provisions of paragraph (3) of 42 U.S.C.A. 1985 (R. S. sec. 1980) 
an action for damages is allowed if two or more persons conspire to prevent by 
force, intimidation, or threat, any citizen who is lawfully entitled to vote, from 
giving his support or advocacy in a legal manner, toward or in favor of the 
election of any person as elector for President or Vice President, or as a Member 
of the Congress of the United States. 

Chapter 29 of title 18, beginning with 18 U.S.C.A. 591, contains many criminal 
statutes designed for the protection of the rights of voters in the selection of 
eandidates for Federal officers, including the intimidation of voters, the inter- 
ference of officers of the Armed Forces, the interference of administrative em- 
ployees of Federal, State, or territorial governments, as well as expenditures for 
influencing or buying votes. 

We could cite many other Federal statutes, such as the Federal Corrupt Prac- 
tices Act, the Hatch Act, regulations dealing with the Armed Forces, promises 
of appointment by a candidate for the support of candidacy and solicitation of 
expenditures to influence voting. 

The provisions of 8. 2535 establish complete Federal machinery for the regis- 
tration and conduct of all elections and primaries relating to Members of the 
Senate and the House of Representatives of the United States. S. 2535 estab- 
lishes a Congressional Elections Commission as an agency of the legislative 
branch of the Federal Government and vests in it authority to conduct primary, 
special, and general elections for all Members of the Congress. It is composed of 
three members appointed by the President by and with the advice and consent 
of the Senate. Not more than two of the members can belong to the same 
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political party. After the first ‘terms of office expire each member of the Com- 
mission is appointed for a term of 9 years, and it is noticeable that while there 
can be two members of the same political party on the Commission, these same 
two members can constitute a quorum. The Commission is authorized to make 
and maintain temporary and permanent registers of voters, and this can be car- 
ried out even though the Commission has not determined to hold an election 
under its own authority. No State or local laws governing the time, place, or 
manner of the registration of voters shall be applicable to or limit the power of 
the Commission to conduct registration of voters. The Commission can conduct 
a primary, special, or general election for the purpose of selecting and electing 
Members of the Senate and House of Representatives when (1) the Commission 
is officially requested to do so by the duly empowered official of the State in 
which the congressional district is situated, or (2) the Commission determined 
that unless such election is conducted by the Commission persons having the 
necessary qualifications for elector of the most numerous branch of the legisla- 
ture of the State in which the congressional district is located are likely to be 
denied their right in such primary, special, or general election to cast their votes 
and to have them fairly counted. The Commission certifies the results of the 
election to the Governor of the State and no State law governing the time, place, 
and manner of conducting elections shall be applicable to or limit the power of 
the Commission. The results are certified to the Speaker of the House of Rep- 
resentatives, to the Secretary of the Senate, and to the Governor of the State. 
The Commission may delegate authority to State agents and employees or to its 
own designees except the authority to make and maintain registers and the 
authority to determine whether or not to conduct an election. There are various 
other powers given the Commission as to holding hearings, administering oaths, 
securing the attendance of witnesses, and appointing and fixing the compensa- 
tion of officers and employees, including the right to initiate proceedings for 
contempt and the right to promulgate rules and regulations. In short, this takes 
away from the States completely the power to conduct congressional primaries 
and elections which have been handled by the States for many generations. 

S. 2684 applies to the offices of President, Vice President, elector for Presi- 
dent or Vice President, Members of the U.S. Senate, Members of the House of 
Representatives of the United States, or the Delegate or Commissioner of any 
territorial possession of the United States. The provisions apply to general 
or special elections and include any primary election held for the purpose of 
selecting a candidate or any nominee for Federal office. Any individual who 
is not a registered voter in the State in which he lives but who believes he is 
qualified under the laws of the State and who has within 1 year before filing 
a petition under the act unsuccessfully attempted to register to vote in a Fed- 
eral election and who believes he is being deprived of his legal right to register 
to vote in such election because of race, religion, or national origin can file a 
petition with the President requesting that a Federal registrar be appointed. 
If the President receives within a period of not more than 1 year not less than 
9 petitions filed by individuals living within the same registration district, then 
he shall refer these petitions to the Commission on Civil Rights. The Commis- 
sion investigates, and if it is found by the Commission that such denials of the 
right to vote are being made for the reasons above stated this is certified to 
the President and to any Federal registrar who may be appointed by the Presi- 
dent “from among Federal employees living in or near such district.” This Fed- 
eral registrar serves until the individuals living in the district are no longer 
denied the right to register and vote in Federal elections because of race, re- 
ligion, color, or national origin. This Federal registrar accepts registration ap- 
plications from these complaining individuals and he may register them if they 
are qualified for the purpose of voting in Federal elections, and he certifies these 
individuals to the election officials of the State. Such person then has the right 
to cast his vote and have it counted in a Federal election. As will be seen this 
is a modified form of the first bill above discussed except that it stops short of 
conducting the election. 

8. 2722 requires every election officer to preserve all election records. both 
general, special, and primary, which pertain in any way to voting, for a period 
of 5 years from the date of such elections. The provisions are applicable to any 
custodian designated by the State or when the records and papers are delivered 
to another election officer. Any custodian or officer who steals, destroys, con- 
ceals, mutilates, or alters any record or paper is guilty of a crime or any officer 
who fails to comply with the preservation section is guilty of a crime. All 
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such records shall be available to public inspection to such an extent as does 
not violate the secrecy of the ballot. This proposed bill creates new Federal 
offenses and it would appear that the provisions are applicable to elections of 
local, county, and State officials whose elections and qualifications have nothing 
to do with Federal officers or Federal elections. 

It would appear that S. 2719 is substantially similar to 8. 2684. It also ap- 
pears that S. 2783 is substantially similar to S. 2684 and S. 2719, and the same is 
true also in connection with S. 2814 except that the registration of any indi- 
vidual is effective for a period of 2 years commencing with the date on which 
such individual is registered unless the Federal registrar determines that the 
individual no longer has the necessary qualifications, and the Civil Rights Com- 
mission is required to report to the President and to the Congress its activities, 
findings, and recommendations. The provisions of the act are made enforcible 
by civil and equitable proceedings instituted in the Federal district courts by 
the Attorney General for and in the name of the United States. 

In a very real sense all of these proposed acts or bills, and especially S. 2535, 
are nothing new and in essence they represent a return to the year 1870, usually 
known as the Reconstruction period immediately following the Civil War. On 
May 31, 1870, Congress enacted 16 Stat. at L. 140 and also the amending act 
of February 28, 1871 (16 Stat. at L. 433), which two acts were known as the 
Force bill. In regard to these acts the Honorable Tom C. Clark, who was then 
Assistant Attorney General of the United States, in an article entitled “Federal 
Regulation of Election Campaign Activities” (vol. VI, the Federal Bar Jour- 
nal, No. 1, October 1944), had the following to say: 

“For a brief period in our history, Congress exercised a very complete super- 
vision of Federal elections, penalizing not only interference with the right to 
qualify as a voter, to register, and to cast a vote, but also the various forms of 
election and registration frauds. It took measures to prevent as well as to 
penalize such activities, placing Federal supervisors at the ballot box on election 
day and providing for summary procedure in the Federal courts for the enforce- 
ment of the Federal election laws. The motivation, though not the impact, of 
these laws had been sectional, and in 1894, following heated congressional debate, 
most of their provisions were repealed, and for more than decade all regulation 
of election activities was left to the States.” 

While it has been stated that the right to vote for such Federal officials as 
Members of Congress, the President, and the Vice President springs from the 
Federal Constitution or is derived therefrom, it is perhaps more appropriate to 
say that the right of suffrage is derived from State citizenship with the right of 
Federal authorities to supervise or interpose in the case of Federal elections 
relating to Federal officers. It has certainly been the general usage and custom 
throughout the many decades that have elapsed since the Federal Constitution 
was adopted to allow the States to regulate and handle these elections and cer- 
tainly the original framers of the Constitution of the United States thought that 
Congress should only intervene if extraordinary circumstances rendered such 
interposition necessary to the safety of the Federal Government. We find in 
The Federalist, essay 59, the following: 

“They (the Convention) have submitted the regulation of elections for the 
Federal Government, in the first instance, to local administrations, which in ordi- 
nary cases, and when no improper views prevail, may be both more convenient 
and more satisfactory; but they have reserved to the national authority a right 
to interpose, whenever extraordinary circumstances may render such interposi- 
tion necessary to safety.” 

It would appear, therefore, that in nearly all instances local administration 
should prevail even in elections for Federal officers. Certainly Mr. Justice 
Hughes thought so in the case of Smiley v. Holmes (285 U.S. 355 (1932) ) when he 
said, in referring to article I, section 4, of the Federal Constitution: 

“In exercising this power Congress * * * has general supervisory power over 
the whole subject.” 

The power of Congress has been exercised chiefly in fields dealing with the 
use of expenditures and in such political activities as are covered by the Hatch 
Act. 

We cannot think that there now exists any dire emergencies or any extraod- 
inary circumstances which jeopardize the safety of the Federal Government by 
reason of the manner in which the various States have been handling Federal 
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elections. There may exist some abuses but certainly under present constitu- 
tional powers and Federal statutes they can be handled and corrected without 
turning the complete machinery for the election of Federal officers over to a 
congressional elections committee or a Federal registrar. It is perhaps more 
nearly correct to say that tis Nation is a Republic and consists of “a government 
in which the generality of adult citizens determine policies and laws through 
elected officials and representatives in which no individual has a vested right to 
office.” (See definition of “Republic” in “A Dictionary of American Politics,” 
Smith & Zurcher, New York, 1944.) 

While it is true that the Members of the U.S. Senate and the Members of the 
House of Representatives are Federal officers, nevertheless, their selection and 
their final election originates with and among the people of the various States 
and in the performance of Federal functions they represent the people of the 
various States. As said in volume VII of the “Encyclopaedia of the Social Sci- 
ences” under the term “representation” : 

“The typical democratic doctrine is that popular election serves at least as 
well as any other system in securing representative leaders and serves better 
than any other system in confining the latter to their function of leadership. 
The doctrine holds, on the one hand, that the rank and file are generally competent 
to make a relatively intelligent discrimination between candidates who intend 
to further the public interest and others motivated by individual or group self- 
interest ; and, on the other hand, that no individual is ever so superior in wisdom 
and self-control that he does not constantly need both the enlightenment and 
the restraint which come from the necessity of persuading the minds and wills 
and maintaining the confidence and respect of the masses whom he seeks to 
lead.” 

This being true, and we think such is the case, elections of Members of the 
U.S. Senate, House of Representatives, as well as the President and the Vice 
President, should be controlled and administered by people of the various 
States and by their own election officials and functionaries unless Congress can 
truthfully say that something has arisen which in a true sense jeopardizes its 
safety. The Supreme Court of the United States in the case of Lassiter v. 
Northampton County Board of Elections (360 U.S. 45, 3 L. ed. (2d) 1072, 79 
8S. Ct. 985), has recently reaffirmed these general principles in a case decided 
June 8, 1959, when Mr. Justice Douglas, writing for the Court, said: 

“The States have long been held to have broad powers to determine the condi- 
tions under which the right of suffrage may be exercised (Pope v. Williams, 193 
U.S. 621, 633, 48 L. ed. 817, 822, 24 S. Ct. 573; Mason v. Missouri, 179 U.S. 328, 
335, 45 L. ed. 214, 220, 21 S. Ct. 125) absent of course the discrimination which 
the Constitution condemns. Article 1, section 2 of the Constitution in its pro- 
vision for the election of Members of the House of Representatives and the 17th 
amendment in its provision for the election of Senators provide that officials 
will be chosen ‘by the people.’ Each provision goes on to state that ‘the electors 
in each State shall have the qualifications requisite for electors of the most 
humerous branch of the State legislature. So while the right of suffrage is 
established and guaranteed by the Constitution (ex parte Yarbrough, 110 U.S. 
651, 663-665, 28 L. ed. 274, 278, 279, 4S. Ct. 152; Smith v. Allwright, 321 U.S. 649, 
661, 662, 88 L. ed. 987, 995, 996, 64 S. Ct. 757, 151 A.L.R. 1110) it is subject to the 
imposition of State standards which are not discriminatory and which do not 
contravene any restriction that Congress, acting pursuant to its constitutional 
powers, has imposed. (See United States v. Classic, 313 U.S. 299, 315, 85 L. ed. 
1368, 1377, 61 S. Ct. 1031.) While section 2 of the 14th amendment which pro- 
vides for apportionment of Representatives among the States according to their 
respective numbers counting the whole number of persons in each State (except 
Indians not taxed), speaks of ‘the right to vote,’ the right protected ‘refers to 
the right to vote as established by the laws and constitution of the State’ (Mc- 
Pherson v. Blacker, 146 U.S. 1, 39, 36 L. ed. 869, 878, 13 S. Ct. 3).” 

It is believed that the instances of abuse of the elective franchise or of the 
State election machinery to the detriment of any particular group are “too epi- 
sodic, too meager, to form a solid basis” for the substitution of Federal officials 
instead of State officials. In the conduct of primaries and elections involving 
Federal offices heretofore mentioned the appointment or designation of a man or 
a group of men with Federal offices and titles, such as a congressional elections 
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commission, Federal registrars, or Federal referees, does not by some super- 
natural alchemy transmute or change mere political hatchetmen into angels, and 
there is no reason to think that a Federal stamp or designation given to a man 
in matters of elections will make him any more honest or infallible than a 
State officer performing the same functions, for, after all, Federal men were 
State men first. Once the precedent is established that the powers of the State 
are to be shorn in regard to elections of Federal officers, then it will be very 
easy by process of judicial circumlocution for a Federal court to say that under 
the provisions of article IV, section 4, the Federal Government shall register 
voters, hold and police all elections held in the State for State officials from 
constable to governor because it will be said that it is required that the United 
States shall guarantee to every State in this Union a republican form of govern- 
ment and that this is a political question. Once the Federal supervision of 
elections becomes entrenched and is administered by men who have obligations 
to the party in power it will be virtually impossible for new candidates on the 
outside to displace the then officeholders in the Federal system, and it will not 
longer be necessary for a man like Amury de Riencourt to write a book with the 
title “The Coming Caesars” for the coming Caesars will have already arrived 
and be in power. It is not believed that State abuse of the administration of 
election machinery is any more prevalent than any other defects in either State 
or Federal Government, and the remedy is not by the exertion of power which 
runs from the Federal level down through the rank and file of the people of the 
State. The apathy and unconcern of eligible voters of all groups in this Nation 
is a matter which is deeply discussed by many students of government, and 
since laws are not self-executing and are usually administered with some imper- 
fections, the remedy is a process of education among the citizens of all groups 
and an inculeation of a more sensitive consciousness of democratic government 
and the necessity of all eligible voters to participate therein. It will not be 
brought about by the exertion of direct centralized power as has already been 
shown historically by the wreckage of tyrannies and dictatorships. 

I assert that North Carolina has fair, nondiscriminatory election laws and 
that they are administered fairly to all groups within a reasonable degree. It 
is interesting to note that the last time our election laws were brought into 
question in a Federal court involving the problem of a literacy test the three- 
judge Federal court as to its administration (Lassiter v. Taylor, 152 F. Supp. 
295) said: 

“At the hearing. it was shown, without contradiction, that the literacy test 
was applied by the registrar to white persons and Negroes alike without 
discrimination.” 

The Supreme Court of the United States has approved our statute on this 
point (Lassiter v. Northampton County Board of Elections, 360 U.S. 45, 3 L. ed. 
(2d) 1072, 79 S. Ct. 985). 

It should also be pointed out that in 1957 the then Attorney General of the 
United States in a hearing before a congressional committee on a civil rights 
bill pointed out that 3 registrars out of about 2,200 in North Carolina had 
denied 6 or 7 citizens the right to register and vote. Senator Ervin, senior 
Senator from North Carolina, investigated this matter and discovered after- 
wards that the complaints originated in the preceding year, that all of these 
complaints had been called to the attention of the North Carolina State Board 
of Elections before the month had elapsed, and the North Carolina Board 
of Elections, by administrative process, had made corrections in every case 
where correction was required in these three precincts. 

As attorney general of North Carolina I assert to this committee that pas- 
sage of these proposed bills is not necessary and that the remedy is much more 
destructive when carried to the limits of its logic than the alleged disease, nor 
will the proposed remedy of Federal referees operating under a Federal judge 
be any more effective or desirable for this will only result in converting a 
Federal district judge into a substitute for State and local boards of election. 
Each House of Congress has a right to judge the elections, returns, and quali- 
fications of its own Members (art. I, sec. 4) and Congress has not hesitated to 
use this method with effectiveness, as shown by the Newberry and Vare cases. 


These proposed bills, therefore, should not receive favorable consideration by 
this committee. 
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The Cuatrman. There being no further witnesses before us today, 
let me announce the witnesses for tomorrow, and that the committee 
will again meet on February 2, tomorrow, at the hour of 10:30 in 
room 301. 

The expected witnesses are: Senator Richard Russell; Senator 
Herman Talmadge; Mr. Charles Bloch, deputy assistant attorney gen- 
eral of Georgia; Mr. Eugene Cook, attorney general of Georgia; and 
Gov. John Patterson, of Alabama. 

There being no further witnesses before the committee this morn- 
ing, we will stand in recess until tomorrow morning at 10:30. 

(Whereupon, at 11:40 a.m., the hearing was recessed, to reconvene 
at 10:30 a.m., Tuesday, February 2, 1960, in room 301, Old Senate 
Office Building. ) 
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TUESDAY, FEBRUARY 2, 1960 
U.S. Senate, 


CoMMITTEE ON RuLEs AND ADMINISTRATION, 
Washington, D.C. 


The committee met, pursuant to recess, at 10:30 a.m., in room 301, 
Old Senate Office Building, Senator Thomas C. Hennings, Jr. (chair- 
man) presiding. 

Present: Senators Hennings, Jordan, and Keating. 

Also present : Senator Sparkman; and Langon West, special counsel 
to the committee. 

The Cuarrman. The committee will please come to order. 

Senator Sparkman and the distinguished Governor of the State of 
Alabama are here this morning. We are very glad to have the honor 
and benefit of your presence. 

Is there someting you would like to say first, Senator Sparkman ? 

Senator Sparkman. Nothing more than this, Mr. Chairman. I do 
not want to take up your time because I know the difficulty under 
which we are functioning today. 

The Cuatrrman. The Senate is now in session, I might say to you 
gentlemen who are appearing here this morning, as Senator Sparkman 
knows, but we do have permission to sit. 

Senator Sparkman. Governor Patterson has served 4 years as 
attorney general of the State of Alabama, immediately preceding his 
election to Governor, and, as you can see from his appearance, S is 
on of the youngest Governors in the United States. 

We are very glad to have him here this morning. 


STATEMENT OF JOHN PATTERSON, GOVERNOR OF THE STATE 
OF ALABAMA 


Governor Parrerson. Thank you. I wish I were younger. 
oe CuHarrMAN. Wait until you get to be as old as some of the rest 
of us. 

Governor Patrerson. May I be seated while I testify ? 

The Cuairman. Certainly you may be seated, Governor Patterson. 
Sometimes we have witnesses who prefer to stand, and at other times 
we have witnesses who wish to be seated. We will be very happy to 
have you proceed, Governor, in any way that seems most appropriate 
to you, either by reading from a prepared statement if you have one, or 
testifying extemporaneously, or a combination of those methods. 

Governor Patrrerson. Thank you, sir. 

The Cuatrman. The Chair recognizes the Governor of Alabama, 
Gov. John Patterson. 
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Governor Parrerson. Mr. Chairman and members of the Committee 
on Rules and Administration of the Senate, I have placed before 
each member of the committee a prepared statement covering the re- 
marks that I wish to make today at this hearing. I will skip about a 
little bit over that statement and discuss the main points I want to 
make briefly, and I would like to ask the committee to incorporate 


in the record of this hearing this written and prepared statement I 
have submitted. 


The Cuatrman. Anything that the Governor desires to be incor- 
porated in the record of these proceedings will be so incorporated and 
made a part thereof. There being no objection, it will be so ordered. 

Governor Parrerson. Thank you. 

(The prepared statement of Governor Patterson is as follows:) 


STATEMENT OF JOHN PATTERSON, GOVERNOR OF THE STATE OF ALABAMA 


Mr. Chairman, and members of the Rules and Administration Committee of 
the Senate, my name is John Patterson and I am the Governor of the State of 
Alabama. I am presently serving a 4-year term which began January 19, 1959. 
Prior to that date I served as attorney general of Alabama from January 18, 1955, 
to January 19, 1959. I wish to thank you for the opportunity that you have 
given me to testify before you on this occasion. 

I wish to voice my strong opposition to bills S. 2535, S. 2684, S. 2719, S. 2722, 
S. 2783, and S. 2814, now pending before your committee. These bills are far 
reaching in nature and seek to make radical changes in our basic laws. [If 
these bills are enacted into law, the implementation of such laws will lead to 
chaos and bitterness and a further deterioration of the relations between the 
States and Federal Government. If these bills are enacted into law, they could 
well lead to a breakdown of the election machinery in many States. I feel that 
I know the sentiment of the people of Alabama, and I know that the overwhelming 
majority of the citizens of my State are opposed to the passage of these bills. As 
Governor of the State, I feel it my duty to tell you the feeling of our people. 

The enactment of these bills will lead to grave consequences and these bills 
will not suceed in doing that which the authors of the bills intend. 

S. 2535 seeks to establish an agency of Congress authorized to conduct elections 
and register voters in certain areas under certain conditions, This bill seeks to es- 
tablish a Congressional Elections Commission for this purpose. Bills S. 2684, S. 
2719, S. 2783, and S. 2814 are similar and provide that where a person’s application 
to register to vote has been denied, and such person believes himself to be qualified 
under State law and believes that he has been denied registration because of 
race, religion, color, or national origin, he may file a petition with the President, 
requesting that a “Federal registrar” be appointed for the district in which such 
person lives. 

The bills further provide that when the President receives not less th vine 
petitions within 1 year from persons in the same registration district. shall 
refer such petitions to the Civil Rights Commission for investigation [: the 
Civil Rights Commission determines that such persons are being denied tite right 
to vote solely because of their race, religion, color, or national origin, the Com- 
mission shall certify such information to the President. 

The President then, under these bills, would appoint a “Federal registrar” 
for the district involved, and the registrar would accept registration applications 
from all persons in the district who claim that they are being denied the right 
to vote because of race, religion, color, or national origin. If the Federal 
registrar determines that the applicants are qualified under the State law, he 
shall certify the names to the State election officials, and such persons would 
have the right to vote in any election where Federal officials are being elected. 
The bills place a fine and penitentiary sentence on any State official who does not 
abide by the decisions made by the Federal registrar. 

S. 2535 is similar to the aforementioned bills in that it attempts to do the same 
thing, except it provides for a Registration of Voters Commission instead of 
Federal registrars. 

S. 2722 requires State officials to preserve all registration and voting records 
of all elections for a period of 5 years after the making of the record. 
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I know that the members of the committee are familiar with these bills; how- 
ever, I have attempted to summarize them briefly for the purpose of showing that 
we are dealing here with something new in the way of legislation, and to further 
show what a radical departure this procedure is from any registration procedure 
that any State has ever had before. 

The Constitution of the United States does not give Congress power to prescribe 
the qualifications of electors in the States. The Constitution leaves the setting 
of the qualifications of voters to the States. In my opinion, these aforementioned 
bills now under consideration are clearly unconstitutional. They are an attempt 
by the Federal Government to set the qualifications of electors in the States and 
to put Federal officials actually in charge of elections in the States. Such action 
is a usurpation of the powers of the States by the Federal Government and is a 
clear violation of the sovereign rights of every State in the Union. 

The sponsors of these bills are inferring that our State officials are violating 
their oaths of office. I resent this inference. I can truthfully say, of my own 
personal knowledge, that the officials of my State are obeying the law, doing a 
good job, and living up to their oaths of office. This type of legislation is an 
insult to the officials of every State in the Union and, obviously, is politically 
inpsired. 

The right to vote is conferred and safeguarded by each State constitution. The 
laws of Alabama setting out the qualifications for electors are fair, just, reason- 
able, and impartial. 

Adequate remedies exist to pretect each and every individual in his right 
to register and vote. No one can come before this committee and truthfully 
tell you that the laws of my State protecting the right to vote are not adequate. 
If a person in Alabama files an application with the board of registrars of his 
county asking that he be placed on the list of qualified voters and the board 
of registrars denies his application, the applicant has the right ef appeal, without 
giving security for costs, within 80 days after such denial, by filing a petition 
in the circuit court at law or court of like jurisdiction held for the county in 
which he seeks to register. The petitioner must allege that he is a citizen of 
the United States, over the age of 21 years, has the qualifications as to residence 
prescribed in section 178 of the constitution of Alabama and is entitled to 
register to vote under the provisions of the Constitution. The issues are tried 
in the court in the same manner and under the same rules as other cases are 
tried, and by a jury if the petitioner demands it. The circuit solicitor defends 
the action for the State. If the petitioner wins his case in the lower court, the 
State has no appeal and the petitioner’s name goes on the qualified voter list 
forthwith. 

If he loses his case in the lower court, he can appeal to the supreme court 
within 30 days from the date of the judgment. If the petitioner loses his appeal 
in the State supreme court, he can appeal to the U.S. Supreme Court. A judg- 
ment in favor of the petitioner under our law entitles him to be registered as 
of the date of filing his original application with the board of registrars. This 
procedure is similar in ll States and it is a proceeding whereby a person's rights 
are tested by the judiciary, which is as it should be. I submit to you that this 
is a full and adequate remedy for each and every individual who claims that 
he has been denied the right to register as a voter because of race, religion, 
color, or national origin, or for any other reasons which he might think uncon- 
stitutional. 

I can truthfully say that I cannot recall a single instance where a Negro has 
filed an appeal under our State statutes claiming that he had been illegally 
denied the right to register. Furthermore, I can truthfully state that since 
January 18, 1955, when I took office as attorney general, not a single Negro 
has taken an appeal under our statutes providing for appeals where boards of 
registrars have turned down applications to register. 

How can anyone come in here an truthfully say to you that our laws are in- 
adequate when none of the complaining Negroes have taken advantage of our 
Statutes. How can anyone say that the State of Alabama has denied citizens 
the right to vote when they have not even tried to use the remedies which the 
State gives them to protect their rights. The mode by which they may obtain 
justice is clearly marked out by the State law. It is so plain and simple that 
any citizen may readily avail himself of it. Yet, the few complaining persons 
have not done so. Why? 

I feel that the real reason why the agitators, who are constantly bringing 
up this issue, have not resorted to our courts for relief, if they are entitled 
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to such relief, is that the Federal courts have consistently held that class actions 
will not lie in cases testing the qualifications of persons to vote. The courts 
have consistently held that each individual case and each individual’s qualifica- 
tions to vote must rest upon the facts in each individual case, and that, of 
course, is as it should be. The proponents of this type of legislation under con- 
sideration by this committee are not content to seek individual redress through 
the courts. That's too slow for them. 

What they seek is a procedure which circumvents the courts and sets up an 
administrative procedure whereby Negroes can be herded together and marched 
in battalion formation to the polling places under the watchful eyes of Federal 
registrars and Federal marshals to register and vote whether or not they can 
read and write, and whether or not they are qualified otherwise under State 
laws. The proponents of this legislation are not interested in a judicial de 
termination of an individual’s rights, but only in mass registration before the 
next election. We have not had anything in the South similar to Federal regis- 
trars as outlined in these bills since Federal troops occupied the South during 
reconstruction days. 

I submit to you that the statutory procedures for testing a person’s right to 
vote under our State law are full, adequate, and reasonable. This is the proper 
and orderly way for a person to have determined his right to vote if he feels 
that it has been illegally denied. Certainly, this committee, and this Congress, 
should require these complaining people to at least try to seek relief under the 
existing laws, which heretofore they have not done, before this committee or this 
Congress should resort to such a radical procedure as sending Federal registrars 
into the South to usurp the powers of our State officials and to usurp the powers 
of our courts. Make these complainants go to the courts for their relief. They 
have not done so and I submit to you if you make them, their rights will be 
promptly and adequately determined. 

S. 2814, S. 2783, S. 2719, and S. 2684 provide for investigations to be made 
by the Civil Rights Commission in cases where individuals claim they have 
been denied the right to vote because of race, religion, color or national origin. 
I wish to voice my strong objections again to the actions of the Civil Rights 
Commission, and I urge you not to extend the authority of that body. The 
recent actions of the Civil Rights Commission damaged race relations in the 
South and further injured the already strained relations between the States 
and Federal Government. The Commission failed to do anything constructive, 
but, on the contrary, further widened the breach existing between the races. 
It harassed and intimidated our State and local officials. Its actions have made it 
difficult for us to find responsible citizens who are willing to serve as members 
of boards of registrars. 

The Commission attempted to sit in judgment over the manner in which our 
officials conducted their offices. It interfered with the operation of our courts. 
The Commission attempted to arrogate unto itself powers which it did not, and 
could not constitutionally possess. 

It claimed to be “a roving grand jury” with the powers of a common law grand 
jury, a position legally untenable. The Commission attempted to go on “fishing 
expeditions” in the records of judicial officers. It subpenaed our State officials 
to hearings at distant places from their homes and put them on the witness 
stand under spotlights and before batteries of nationwide television cameras. 
No room or seats were provided for counsel of the public officials and the Com- 
mission would not allow attorneys for the officials to make objections. The 
State officials were in effect placed on trial by the Commission and publicly 
harassed and intimidated. The Commission attempted to go far beyond its 
factfinding powers, and hearings were conducted in a circus-like arena and no 
semblance of due process was accorded our State officials. 

It is inconceivable that persons trained in the law would be a party to con- 
ducting such hearings as were conducted by the Civil Rights Commission. The 
Commission accused our public officials of violating the law, but refused to 
divulge the names of their accusers or to advise them of the nature of the 
charges against them. 

The Commission refused to permit the State officials’ counsel to properly 
represent them and refused to allow them to cross-examine the witnesses who 
appeared against them. In fact, the actions of the Civil Rights Commission 
were so reprehensible that it was enjoined from conducting any furher hearings 
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by the Federal court in Shreveport, La., until the constitutionality of their 
procedures could be tested by higher courts. The Commission came into the 
South ostensibly to seek facts but in reality it was seeking publicity and notoriety. 

I take issue with the report filed before Congress by the Civil Rights Commis- 
sion. The information in that report is biased and prejudiced and is not based 
upon proper investigation. A large portion of the report of the Civil Rights 
Commission is in the form of editorials by the Commission’s staff writers. The 
actions of the Civil Rights Commission in Alabama created ill will and hostility 
between the people of my State and the Federal Government. The Commission 
accomplished nothing but its actions seriously injured race relations in the 
South. I ask you not to favorably consider any more legislation which would 
enlarge the powers of the Civil Rights Commission. Such action would not be 
in the best interest of our Nation. 

No public official cares to serve in public office when he is subjected to harass- 
ment and intimidation by agents of the Civil Rights Commission, or any agency 
for that matter. No person likes to accept an appointment as a member of a 
board of registrars when he knows that he will be immediately visited by 
Federal investigators and run the risk of immediate suit in Federal courts 
seeking injunctive relief and damages. Recently President Eisenhower stated 
that he was having difficulty finding persons willing to accept appointment to 
fill the vacancy on the Civil Rights Commission for, as he said, people do not 
like to be harassed. 

The Attorney General of the United States and the Civil Rights Commission 
have apparently declared open war upon all members of State boards of regis- 
trars and they are making it difficult for us to find people who are willing to serve 
in that capacity. In most States the members of boards of registrars do not 
receive much pay and they agree to serve usually as a public service. They 
eannot afford lawyers to defend them, nor can they afford to attend court or 
hearings in distant places which takes them away from their work and families. 

No member of a board of registrars likes to have a Federal agent peering 
over his shoulder, passing upon everything that he does and threatening to take 
him to court with every act. If the actions of the Federal Government in this 
regard continue and if Federal registrars are sent into the South along with the 
Civil Rights Commission investigators to carry out the provisions of the afore- 
mentioned bills, it could well lead to a breakdown of all our election machinery. 
It will certainly lead to bitterness and misunderstanding and hostility between 
the State and Federal officials. The people will suffer the consequences. I can 
tell you that it would be practically impossible to get people to serve as election 
officials if they are dictated to, threatened, and harassed by Federal registrars 
and Federal agents. It is plain to see that the so-called Federal registrar plan 
will result in utter failure and bring confusion and chaos to our electoral system. 

Due to the action of the Civil Rights Commission, we have been unable to get 
responsible people to accept positions on the boards of registrars in Macon and 
Dallas Counties, Ala. 

I have appointed numerous persons to fill these positions and they have de- 
clined stating that they 1o not feel that they should have to subject themselves 
to public intimidation and harassment by Federal agents. The responsibility 
for the breakdown of our registration machinery in these counties rests squarely 
at the doorstep of the Federal Government. I feel confident that we will be able 
to find someone to serve on these boards soon, if we can have some assurance 
from the Federal Government that we will be able to carry out our duties within 
the framework of our laws without harassment and intimidation. 

In conclusion, I want to again voice my strong opposition to all the afore- 
mentioned bills. They are clearly unconstitutional. They invade an area which 
has always been left exclusively to the States. The States have adequate reme- 
dies for all persons to quickly and promptly test their right to vote. 

S. 2722 requiring the preservation of voting and registration records for a 
_— of 5 years is absolutely unnecessary and an invasion of the rights of the 

tates. 

Alabama law, which is similar to that in all States, provides that when an 
applicant is registered to vote by the board of registrars, his name is placed 
on the voters list and this list, along with his application, is filed with the 
probate judge of the county and becomes a permanent public record. Of course, 
after a person is registered, he should have no grounds for complaining. In 
cases where the application is denied by the board of registrars our laws provide 
that the board of registrars must keep on file the application form until the 
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time expires for the applicant to appeal under our statutes. This procedure 
gives full and adequate protection to all citizens regardless of who they are, if 
they would just avail themselves of the remedies now available. 

The sending of Federal registrars or a Registration of Voters Commission 
into the South, or into any State, would cause animosity and hostility among 
the people and would result in a breakdown of our election machinery. Such 
action would cause further widening of the breach between the races and would 
worsen Federal-State relations. The citizens of the States would look upon 
these Federal agents as “carpet bag registrars” and that is truly what they 
would be. 

Any extension of the powers of the Civil Rights Commission would do nothing 
to help the situation and would cause a further deterioration in race and Fed- 
eral-State relations. Federal registration of voters in addition to being un- 
constitutional and unwarranted, would not work, would lead to grave conse- 
quences, and I think would be analagous to the sending of Federal troops into 
Little Rock or the acts of Federal troops in marching Negroes to the polls during 
Reconstruction days. 

The views which I have expressed about the Civil Rights Commission are not 
mine alone but are shared by almost every citizen of my State. As further proof 
of the Commission’s questionable conduct, one can refer to the actions in the 
Federal courts involving the Civil Rights Commission in Terrell County, Ga.; 
Montgomery, Ala.; and Shreveport, La., where the Federal courts ruled against 
the Civil Rights Commission in every case. 

In recent days the Attorney General of the United States has expressed him- 
self as favoring a plan whereby the Federal courts would appoint so-called 
referees to register voters. This proposal is just as shocking as the Federal 
registrars proposal and just as unconstitutional and unworkable. I am equally 
opposed to the plan of Attorney General. The Federal courts have already 
expressed their opposition to being used as boards of registrars. See Darby v. 
Daniels, decided November 6, 1958, in the U.S. District Court for the Southern 
District of Mississippi. 

I would like to point out to the committee that the number of registered Negro 
voters in Alabama is steadily increasing. This is not due to action by the Civil 
Rights Commission or the Federal Government, but it is in spite of them. At 
present there are more than 70,000 registered Negro voters in Alabama. The 
number of registered Negro voters in Alabama has more than doubled since 1956. 
The number has increased more than 10 percent since the primary election of 
1958. The Negro is making tremendous progress in Alabama. I ask you not 
to enact laws which would retard his progress, These aforementioned bills now 
pending before your committee would retard the Negroes’ progress. Matters 
concerning race relations will never be solved by legislation, court decrees, 
injunctions, Federal troops and Federal registrars. It can only be solved through 
local people working together in a spirit of cooperation without outside inter- 
ference and agitation. 

We have on our books the necessary laws to protect every person’s right to 
vote. They are State laws and State remedies and that is the way it should be. 
I ask you to leave it that way, and require these persons who complain that 
their rights have been violated to seek their redress in the proper and legal 
manner in the courts of our States. They have not done this in the past. They 
eannot tell you truthfully that our remedies are not full and adequate. So, 
before you resort to “carpet bag registrars” and Federal investigators, before 
you do harm to our people, before you do violence to our Federal system, before 
your resort to the tactics of grinding us under the heel of the Federal boot, and 
before you wreck our election machinery, make them at least try to test their 
rights in our State courts. 

JOHN PATTERSON. 


Governor Patrerson. As Senator Sparkman stated, I am Governor 
of the State of Alabama, serving a 4-year term which began on 
January 19, 1959. 

Prior to that date I served as attorney general of the State of Ala- 
bama for 4 years. 

Today I wish to thank the committee for allowing me the oppor- 
tunity of appearing before you and giving testimony on several bills 
that are pending before the committee. I wish to testify in opposition 
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to bills S. 2535, S. 2684, S. 2719, S. 2722, S. 2783, and S. 2814, now 
pending before your committee. These bills, of course, the committee 
is familiar with, and one of them purports to create a Federal Registra- 
tion Commission. Four of them purport to create so-called Federal 
registrars, and one of the bills is a bill pertaining to the safeguarding 
and keeping of voting and registration records for a period of 5 years 
after the record is made. 

These bills are far reaching in nature and make very radical changes 
in some of our basic laws. 

I think that the consideration of these bills by this committee is 
certainly a very important matter, and one which affects people all over 
this Nation. In my opinion, if these laws are enacted, the implementa- 
tion of them will create chaos and bitterness between State and Fed- 
eral officials, and will further cause a deterioration of the relations 
between the States and the Federal Government, and might well result 
in a breakdown of the election machinery in many sections of the 
country. 

I feel, as Governor of the State, that I know the sentiments of the 
people of Alabama. I think I can truthfully state here today that 
the overwhelming majority of the citizens of my State are opposed 
to these bills, and are opposed to the creation of any such thing as a 
Federal registrar or a referee, or a commission, to take over the regis- 
tration of voters in the States. 

I think that these bills will lead to grave consequences if they are 
assed, and will not succeed in doing that which the authors of these 
ills intend. 

These bills, of course, are something new in legislation and they 
create, or attempt to create, a procedure for registration which has 
been unknown in this country heretofore, and which is certainly dif- 
ferent from any procedure that any State has at this time for the 
registration of voters. 

The Constitution of the United States does not give Congress power 
to prescribe the qualifications of electors in the States. The Consti- 
tution leaves the setting of the qualifications of voters to the States. 
It is well known, in my opinion, these aforementioned bills under 
consideration are clearly unconstitutional. They are an attempt by 
the Federal Government to set the qualifications of electors in the 
States and to put Federal officials actually in charge of elections in 
the States. Such action is a usurpation of the powers of the States 
by the Federal Government, and is a clear violation of the sovereign 
rights of every State in the Union. 

I think the inference to be drawn from these bills is the inference 
that our State officials are violating their oaths of office, or are not 
carrying out their duties in accordance with the law. Personally, I 
resent that inference. 

I want to say at this time I know of my own personal knowledge 
that the public officials of the State of Alabama, particularly the 
members of the boards of registrars, are obeying the law and livin 
up to their oaths of office, and doing their jobs in a proper and lega 
manner. I know that of my own personal knowledge and I certainly 
take issue with any inference that they are doing otherwise. 

The right to vote is conferred and safeguarded by each State con- 
stitution. The laws of Alabama setting out the qualifications for 
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electors are fair, just, reasonable, and impartial. Adequate remedies 
exist to protect each and every individual in his right to register 
and vote. 

What is the procedure in Alabama? I would like to run over that 
for just a minute for the committee. 

There is no one who can come before this committee and truthfully 
tell you tht the laws of my State are inadequate to guarantee a person 
the right to vote. Ifa person in Alabama files an application with 
the board of registrars in his county, asking that his name be placed 
on the list of qualified voters, and for some reason the board of regis- 
trars refuses to allow him to register and to let his name go on the list, 
then he has a right under our law to appeal to the circuit court, or to 
a court of like jurisdiction in his county within 30 days, and in that 
circuit court he is entitled to a trial. 

The issues are drawn. The circuit solicitor represents the State 
and his case is tried like any other case. He can have a jury if he 
demands a jury trial. 

If he wins his case in the circuit court, the State has no appeal, and 
his name goes on the voters’ list forthwith. If he loses his case in 
the circuit court he can appeal directly to the Alabama Supreme 
Court, where his case would be treated as a preferred case. It would 
be stepped up ahead of other cases on the docket, that is. 

If he lost his case in the Alabama Supreme Court, he could carry 
his case to the U.S. Supreme Court. All the way his rights and in- 
terests are protected by the judicial process, which is orderly and just 
as it should be. If at any time in the process the decision of the court 
is in his favor, his name goes back on the voters’ list as a qualified voter 
as of the date he filed his initial application with the board of 
registrars. 

This procedure is similar in all States, and it is a proceeding 
whereby a person’s rights are tested by the judiciary, which is the 
way that it has always been done, and the way it should be done. 

IT submit to you this is a full and adequate remedy for each and 
every individual who claims he has been denied the right to register 
as a voter because of race, religion, color, or national origin, or for 
any other reasons which he might think unconstitutional. 

T can truthfully say that I cannot recall a single instance where a 
Negro in my State has availed himself of these appellate statutes. 
I can certainly state since January 19, 1955, which is the day I became 
attorney general of the State, that since that time there has not been 
a single case filed in Alabama by a Negro in our State courts availing 
himself of our appellate statutes, where he claimed he had been denied 
the right to register unlawfully. 

T cannot see how anybody can come before this committee and truth- 
fully tell you that the laws of my State that have been enacted to 
protect the rights of a person to register, are inadequate, because 
none of the complaining people have ever availed themselves of the 
judicial procedures that have been provided for them. I cannot see 
how anyone can come in here and tell you that the State of Alabama 
has denied citizens the right to vote when they have not even tried to 
ase the remedies that the State provides for their protecion. 
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The mode by which they may obtain justice is clearly marked out in 
State law. It is plain and simple and any citizen can understand it 
and readily avail himself of it if he will just do it. Yet the com- 
plaining people have never seen fit to avail themselves of these pro- 
cedures. 

Now, why? Why haven’t these complainants taken advantage of 
their State statutes? 

I think that the answer to that question is this: The Federal 
courts have consistently held that you cannot bring a class action in 
voting cases; that each individual’s right to be a qualified voter stands 
on the facts of his own individual case. He cannot go into Federal 
court or any State court and claim he is entitled to bring a class action 
for all others similarly situated because his case must rest on his own 
individual qualifications. And, of course, that is the way it should 
be because each individual’s right to qualify and register, if he has 
been denied that right, must be tested on the facts of his own case 
as to whether or not he is personally qualified. Hence he cannot bring 
a class action. 

I think the reason why the complaining people will not avail them- 
selves of our State statutes is that the judicial process is too slow for 
them. They are not willing to let the courts decide the rights of 
individual voters. It is too slow. They want an administrative pro- 
cedure which circumvents the courts and allows them to herd people 
in mass down to the polling places and to the board of registrars to 
register people in battalion formations, so to speak, because the judi- 
cial processes are too slow for them. They are not interested in 
whether or not, a man is qualified under the State law or not, and 
they are not interested in whether or not a person can read or write, 
but they are only interested in registering as many Negro voters, as 
quickly as they can possibly do so, before the next election, as Senator 
Javits has said, and register them in mass and in formation, so to 
speak, without testing the qualifications of a single one of them. 

They are not content to let the individual who complains go to 
court to have his right judicially and orderly tested. That is the 
reason why I think the complaining people, and there are not many 
of them, have not availed themselves of our State statutes. 

I submit to this committee that the remedy is there for each person 
to have his rights tested quickly and orderly and promptly. They 
have not seen fit to avail themselves of this right, and before this 
committee or before the Congress should enact any law as radical as 
these bills that are now pending before this committee, then I cer- 
tainly think before any such procedure is enacted into law as these 
bills are that are pending before the committee, that these complain- 
ing people should be made at least to try to test their rights in our 
State courts, and test them judicially and orderly. And that is the 
way it should be. 

S. 2814, S. 2783, S. 2719, and S. 2684 purport to, or at least set up 
a procedure whereby the Civil Rights Commission would investigate 
the complaints that are made. I would like to urge the committee 
not to take any action to extend the rights of the Civil Rights Com- 
mission any more than it already is. Our experience with the Civil 
Rights Commission in the South has been bad. 
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I would just briefly like to comment about the action of the Civil 
Rights Commission, 

The Civil Rights Commission accomplished nothing during its 
existence so far. It certainly accomplished nothing so far as the 
South is concerned. It injured race relations. It further widened 
the breach that does exist between the races. It strained the already 
strained relations between the State and the Federal Government. It 
harassed and intimidated our State and local officials. Its actions 
have made it difficult for us to find responsible peope who are willing 
to accept appointments to serve as members of boards of registrars. 

The Commission attempted to sit in judgment over the actions of 
our State officials. They claimed to be a roving grand jury, with the 
rights of a common law grand jury, which are legally absolutely un- 
tenable. They went on fishing expeditions into records of our publio 
officials and subpenaed our officials a long ways from home out of 
their counties, and actually put them on trial before the public, be- 
fore batteries of television cameras on nationwide hookups, and 
harassed our people. They would not advise the public officials of the 
nature of the charges against them. They would not give them the 
right of cross-examining witnesses that appeared against them at the 
hearings. They would not inform accused officials of who their ac- 
cusers were—a very bad situation that accomplished nothing, but 
created animosity between the Federal and State officials. 

My view of the Civil Rights Commission is not shared by me alone. 
They have gone into Federal court in the South three times and have 
lost every time. The Federal court in Shreveport, La., recently en- 
joined the Civil Rights Commission from conducting any more Loe 
ings until these questionable procedures of theirs could be tested by 
higher courts. 

I ask the committee not to take any favorable action toward extend- 
ing further the rights and the powers of the Civil Rights Commission, 
because they have not accomplished anything, and if their rights are 
extended into these types of cases they are going only to result in 
further animosity between State and Federal officials, and will con- 
tribute to a breakdown of election machinery, which they have al- 
ready done, and will make it more difficult further for us to get re- 
sponsible people who are willing to serve in public office. 

I take issue with the report of the Civil Rights Commission itself. 
I think that the report filed before Congress by the Civil Rights Com- 
mission is biased and prejudiced. I think a great deal of the testi- 
mony set forth in that report has not been properly investigated and 
looked into. I certainly take issue with it. A great deal of it is edi- 
torial comment by the Civil Rights Commission’s editorial staff. 
They were supposed to be a factfinding body and not an editorial- 
writing body. 

So those parts of the bills which purport to give the Civil Rights 
Commission authority to investigate voting cases, or investigate com- 

laints when they are made to the President—I think that they would 
unworkable and I would not like to see the Civil Rights Cemeania 





sion put into this particular field. We are having trouble getting 
people who are to serve in public office now because of the harassment 
and intimidation by the Civil Rights Commission and its agents. 
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A member of the board of registrars only draws $10 a day, and 
sometimes he is limited to meeting only about 60 days a year. Soa 
man does not serve as a member of the board of registrars in most of 
the States because there is any money in it. He does it as a public 
service. In some States and in Alabama, with the Civil Rights Com- 
mission operating there as they have been, and as they are continuing 
to do, the very minute a new member of the board of registrars is 
appointed he can expect a visit forthwith from the investigators of 
the Civil Rights Commission. He can expect harassment, and can 
expects supenas to places outside of his county He can expect pos- 
sible suits in Federal courts against him seeking injunctions and dam- 
ages. He can expect to have a Federal agent peering over his shoul- 
der, observing every act he does, and threatening to take him to court 
with every decision he makes. 

It is hard to get a man to want to serve in public office when he can 
expect that kind of treatment. 

We have two counties in Alabama today, Macon and Dallas, who 
do not have complete three-man boards of registrars. The reason why 
we do not have it is because we are finding it difficult to get men and 
women who want to serve on these boards, because they fear the 
harassment of these agents, and they do not feel that they should be 
required to subject themselves to this kind of treatment. 

I read a statement recently where President Eisenhower said they 
were experiencing some difficulty in filling the vacancy on the Civil 
Rights Commission, because I think he said people did not want to be 
harassed. Well, 1 think that is equally true of members of our State 
boards of registrars. 

I have appointed numerous persons to become members of these 
boards of registrars in Macon and Dallas Counties, but they have 
turned it down saying that they did not want to be harassed and sub- 
jected to the treatment that past boards of registrars have been sub- 
jected to. We are going to keep on trying to get people to serve in 
these counties, and I feel confident we will get somebody soon if we 
can get some assurance from the Federal Government that they will 
let us operate in our State laws as they should be, without outside 
harassment and interference. 

I say this, and I say it with all sincerity, that the breakdown or fail- 
ure to get people to serve as members of the boards of registrars in 
those two counties in Alabama, Macon, and Dallas Counties, is a re- 
sponsibility which rests squarely on the doorstep of the Federal Gov- 
ernment, and particularly the Civil Rights Commission. That is pre- 
cisely the reason why we are not able to get people to serve in those 
counties today. 

S. 2722 requires the preservation of voting and registration records 
for a period of 5 years. That act is absolutely unnecessary, and I 
think a further invasion by the Federal Government into a field which 
has always been left to the States. 

What is the procedure in Alabama—and it is similar in all States— 
for the preservation of voting records? If a person goes to the board 
of registrars to register in Alabama, he fills out a questionnaire. If 
the board of registrars determines he is qualified, they put his name 
on the list of voters on the registration list. That list is filed in the 
probate judge’s office, along with the questionnaire or application he 


50433—60——16 


238 FEDERAL REGISTRARS 


has made. That becomes a permanent public record, and it stays in 
the probate judge’s office forever. 

Of course, a person who is registered would have no reason to com- 
plain because he was registered. The person who makes an applica- 
tion and fills out this questionnaire in Alabama and is turned down 
by the board of registrars, then in that case the board of registrars is 
required to keep as a record this application or questionnaire for a 
period of at least 30 days, because that is the length of time he has 
to appeal. If he takes advantage of the appellate statutes during that 
period of time, he will have advantage of the application blank or 
questionnaire that is filed with the board of registrars. But after the 
time for the appeal has run, there is no necessity for keeping the old 
records of those who have failed, if you come to the conclusion that 
the State is entitled to handle its own affairs and that a person has 
an adequate remedy, which I submit they do. 

If they go into court within 30 days after they have been denied the 
right to register, that record is preserved, and it can be reached by the 
court to be examined and looked at. 

After the time for appeal has expired, there is no necessity for the 
record. 

So I submit that the records of my State and of the States I have 
some personal knowledge of, are in good shape, and that the laws are 
adequate and that the rights of the individual are fully protected if 
he would just avail himself of the remedies that are available under 
State law, which the complainants have not. done. 

The Attorney General of the United States, Mr. Rogers, has 
recently come up with a new idea of requiring Federal referees in 
Federal courts to do the work contemplated to be done by the Federal 
registrars under the bills pending before this committee. I am 
equally opposed to the plan of Attorney General Rogers. I think it 
it unconstitutional. I think it is an invasion of States’ rights again, 
and there again it would be an unworkable solution and it would lead 
to chaos and bitterness and lead to further dissention and animosity 
between State and Federal officials. 

The Federal courts have already expressed their opposition to being 
used as boards of registrars. In the recent case of Darby v. Daniels, 
decided November 6, 1958, in the U.S. District Court for the Southern 
District of Mississippi, that court held it was not the province of 
Federal courts to act as boards of registrars. 

I would like to point out to the committee that the number of 
registered Negro voters in Alabama is steadily increasing. This is 
not due to any action by the Federal Government, nor to any action 
of the Civil Rights Commission, but it is in spite of what they have 
done. At the present time there are approximately 70,000 registered 
Negro voters in the State of Alabama. This number has doubled. 
The number of registered Negro voters in Alabama has doubled since 
1956, which is an unusual thing. The number increased 10 percent 
since the spring primaries of 1958. The Negro is making tremendous 
progress in the State of Alabama, and I ask the committee not to 
enact laws which would impede or hinder that progress. 

These bills which attempt to send Federal agents into the State to 
supersede and take over the registration of voters, would in my opin- 
jon retard the progress of the Negro race in the State. 
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In conclusion I would like to say this: We have adequate laws on 
our books to protect the rights of every individual who might claim 
that he has been denied the right to register and vote, unconstitution- 
ally. The complainants have not availed themselves of that right, to 
my personal knowledge, since January 19, 1955, and until they do 
avail themselves of that right, then I submit to you if they do their 
rights would be promptly determined in a judicial and orderly man- 
ner, and until they do avail themselves of that right the Congress 
should not step in with any such radical proposals as these, which 
would bring chaos and disorder to our States, and which might well 
result in a breakdown of the election machinery. 

I submit to you that the actions of the Civil Rights Commission 
have already made it very difficult for us to get people to serve as 
boards of registrars in two counties in my State, and we might pos- 
sibly have occasion in the future in other counties. 

I would like to point out one other thing to the committee which 
is not in my written statement. This is an article appearing in the 
American Bar Association Journal for January 1960. It just came 
out a few days ago. This article is written by Dean Storey of South- 
ern Methodist University Law School. Dean Storey is vice chairman 
of the Civil Rights Commission. 

On page 106 in this issue of the American Bar Association Journal 
Dean Storey makes this comment, which is very brief, and I would 
like to read it to the committee, because I think it points out exactly 
what I am trying to say in my testimony. This is Dean Storey, a 
member of the Civil Rights Commission. 

The Cratrman. He has testified before this committee. 


Governor Parrerson. Yes, sir. 


Lest it be thought that the report is concerned only with the South and only 
with Negroes, it should be noted that part of our report on the denials of the 
right to vote is concerned with the situation of Puerto Rican American citizens 
living in New York. Many of these people, though able to read and write their 
native tongue, Spanish, cannot qualify to vote because they are not literate in 
the English language as required by the New York constitution. In the discharge 
of its responsibilities under the law, the Commission found that those people are 
being denied the right to vote although they are American citizens, and that such 
denials occur in substantial numbers in the State of New York. The Commission 
found that they are being denied the right to vote, and that they are American 
citizens, and that this is Loppening in substantial numbers. 


Then he says this, and this, I think, is very important : 


However, no specific recommendation addressed to the correction of this 
situation was promulgated because the legal issues raised are now before the 
New York Court of Appeals, and the Commission regards the courts as the 
proper bodies for the resolution of legal issues. 

I have not read lately many things that I agreed with Mr. Storey 
on, but that is one of them that I thoroughly agree with him on. The 
right.of a person to register and vote as provided by our laws. The 
testing of that right where it has been denied is a legal issue that 
should be and must be resolved in the courts in a judicial manner. 
That is what Dean Storey says there as far as New York is concerned. 

The CuarrmMan. Governor, if I may ask a question. 

Governor Parrerson. Yes. 

The CuarrMan. Without disturbing your continuity of thought. 

Governor Patrrerson. Yes, sir. 
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The Cuarrman. Is it nota matter of fact and law ? 

Governor Parrerson. That is correct, and which the court will 
decide. 

The CuatrMan. I understood you to say it is just a legal issue. 

Governor Parrerson. Of course, the court will decide the factual 
question and then apply the law to it. That is what I meant. 

The Cuairman. But it is a question of fact and law. 

Governor Parrerson. By being a legal question I mean it is being 
decided in the judicial branch rather than an administrative branch. 

The Cuarrman. I understand. 

Governor Parrerson. But I submit a person who has been denied the 
right to register in the State of New York has his remedies under New 
York statutes and should test them in a judicial manner, and if he does 
Tam sure it will be promptly tested and promptly ruled on. The same 
is true in the State of Alabama and all States. They have not tried 
these remedies in the State of Alabama—not a single case. There is 
only one case brought under the appellate statutes in Alabama since 
1955, and that was a white man, who won his case. 

Until these complaining people try these remedies and at least try 
them, the Congress should not step in and pass such far-reaching legis- 
lation as this. 

I submit again, the reason why they have not tried these statutes 
is because of the prohibition against mass actions. It is too slow for 
these folks. They want to do it en masse and march them in, as Senator 
Javits says, and get 3 million more Negroes registered before the next 
election. They are not interested in whether they can read or write 
or are qualified under State law. 

That is all I have to present to the committee at this time. 

The Cuarrman. Governor, you have been very considerate of the 
time of the committee, bearing in mind that the Senate is now in 
session and discussing another matter which may be of interest to 
you, which is the poll tax. 

Governor Parrerson. Yes, sir. 

The Cuarrman. And which is an amendment to one of the mat- 
ters of pending business before us. 

We appreciate your thoughtful and comprehensive statement. It 
was a very able presentation of the matter before us, and I assure 
you it will be carefully read and considered by at least two members 
who are present here in this committee of nine men, and I am sure 
that the other members will read it also. 

I was about to call on Senator Jordan to ask the Senator whether 
he had any questions to direct to the Governor. 

Senator Jorpan. I would like to ask Governor Patterson one 
question. 

When Dean Storey testified before this committee—I believe he 
was the first one who testified—I believe he said—and I may be 
a little hazy on it because I have heard so much testimony that I may 
get confused—he said that there were 19 people in Macon County, 
who— 

Governor Parrerson. I believe that’s right. I believe he said 
Macon County. 
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Senator Jorpan. Who were refused registration, and some of them 
were Ph. D.’s and should have met all requirements. But they were 
refused registration so that they could vote. Do you have any ex- 
planation as to why they were refused, if that is the fact? Or do 
you remember what I am discussing here? 

Governor Parrerson, The Commission, in conducting its investi- 
gation and hearings, did not make those names known to the officials, 
so we have no way really of knowing. However, I might point out 
that the statute setting the qualifications for voters in Alabama 
provides that the person who has been convicted of a crime involving 
moral turpitude and a person who has been convicted of vagrancy, 
or any number of laws—those things will disqualify one from ‘voting, 
which are reasonable and constitutional requirements. 

I do not know but what a man with a Ph. D. could well have a 
conviction somewhere. I do not know. But the Board has the duty 
to determine those things. If the person, for instance, the Ph. D., 
who was turned down, would just go right into the nearest district 
court, which he has a right to do within 30 days, he can get a trial 
and get a determination of whether or not he is qualified. 

None of those 19, I know for a fact, have availed themselves in 
Macon County of the appellate statutes provided for testing their 
rights. 

Senator Jorpan. Is it commonly known in Alabama that that 
right is available to them ¢ 

Governor Patrrrson. Yes, sir. It certainly is. Usually there are 
only a few people complaining and usually they are the ones already 
registered, but they are well aware of their legal rights. In fact, I 
imagine those arcana Macon County can probably tell you and tell 
us a few things about what is in the law books. They are well aware 
of their rights and are not content to resort to the courts because it 
is too slow for them. They want to bring them in there in bunches. 
That is what they want. 

The orderly and judicial manner is the only way these issues can 
be decided, because each man’s qualifications must rest on his own 
individual and personal qualifications and the facts surrounding it. 

Senator Jorpan. Did the State of Alabama know why these people 
were not permitted to register, as the Civil Rights Commission 
reported ? 

Governor Parrerson. No. They would not advise us as to who the 
complaining people were, nor the nature of the charges. No, sir. 

Senator Jorpan. That is all, Mr. Chairman. 

The CuHarrMaANn. Governor, we thank you very much. 

Governor Patrerson. Thank you. 

The Cuairman. There are many things we might discuss with you 
further for our own profit and understanding, but the limitations of 
time are pressing on us. 

Governor Patrrerson. Thank you very much. 

The Cuarrman. Thank you very much for appearing here, Gov- 
ernor Patterson. I am glad to have had you here today. 

Our next witness is our distinguished colleague, the junior Senator 
from Georgia. 
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STATEMENT OF HON. HERMAN E. TALMADGE, A U.S. SENATOR 
FROM THE STATE OF GEORGIA 





Senator Tatmaper. Thank you, Mr. Chairman. 

The Cuatrman. He is known to the Senate as a legal scholar, and 
a diligent one. We are very glad to have the pleasure of hearing 
from the junior Senator of the fine State of Georgia. 

Senator Tatmaper. I thank the chairman for his invitation. 

The CHatrMan. Senator, of course you may proceed in any manner 
pleasing to you, and any statement you may have will be made a part 
of the record. You may depart from such statement, if that is your 
wish and pleasure, or make personal comments. 

Senator Tatmapeer.: I thank the distinguished chairman. 

The CuarrmMan. In other words, you have carte blanche. Go ahead 
in any way you wish. 

Senator Tatmaper. Mr. Chairman and members of the committee, 
it is a privilege to have an opportunity to appear before this commit- 
tee on which I had the honor to serve during the 85th Congress. I 
wish to make a short statement of my views on the pending proposal 
and then to present one of our country’s most eminent legal scholars, 
who, as official spokesman for the State of Georgia, will discuss in 
detail the legal and constitutional barriers to such legislation as is 
now pending before this committee. 

There is no doubt in my mind but that the appointment of Federal 
registrars, or Federal supervision of registration in any guise, would 
be outside the scope of the limited constitutional authority of the 
Federal Government in the field of voting. 

Tam not alone in holding that view. 

President Eisenhower at his news conference of last January 13 
was asked whether he agreed with the recommendation of the Com- 
mission on Civil Rights that the President be empowered to appoint 
Federal registrars. He replied, and I quote: “I don’t even aby 
whether it is constitutional.” 

The reliable and respected Washington Star reported in its edition 
of Sunday, October 18, 1959, that this and the other recommendations 
of the Commission have “provoked bitter behind-the-scenes opposi- 
tion” at the Department of Justice. Thestory written by Staff Writer 
Robert E. Clark quoted a person identified as “one high-ranking 
Justice official” as declaring that the appointment of Federal regis- 
trars “would do more harm than good.” 

The Constitution very clearly delineates between the responsibili- 
ties of the Federal and State Governments in the field of voting. Sim- 
ply stated, the dividing lines are these: 

In all elections except those for President, Vice President, and Mem- 
bers of Congress, the State is sovereign within the limitations of the 
15th and 19th amendments both as to voter qualifications and as to 
the times, places, and manner of holding the elections. 

In all elections for Members of Congress, the State is sovereign with- 
in the limitations of paragraph 1, section 2, article 1 and the 15th and 
19th amendments as to qualifications, and the Congress of the United 
States is sovereign as to the times, places, and manner of holding the 
elections. 
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In all elections for President and Vice President, the State is sov- 
ereign as to the manner of selection and the places of meeting of the 
electors and the Congress of the United States is sovereign as to the 
times of their selection and meeting. 

The issue would appear to turn on the meaning of the phrase “man- 
ner of holding elections” over which Congress under paragraph 1, 
section 4, article 1, does have undisputed final authority. It is con- 
tended by the advocates of the pending legislation that that authority 
extends to the registration process. 

I challenge that thesis, Mr. Chairman, and I submit to this commit- 
tee that had such been the intention of the framers of the Constitution 
they would have written it “manner of voting at elections” rather than 
“manner of holding elections.” 

Cases holding that the registration process is a part of the voting 
rights protected by the 15th amendment are immaterial because no 
exercise in semantics can get around the fact that the determination 
of voter qualifications is inherent in the process of registering voters 
and registration, consequently, is an exclusive State function. 

On the specific point as to whether the power to control the manner 
of holding elections also embraces authority to determine who is and 
is not a legal voter, I would cite for the committee’s study the follow- 
ing decisions holding that it does not: Livesly v. Litchfield (83 Pac. 
142-143; 47 Oreg. 248) ; People v. English (29 N.E. 678-679; 139 II. 
622) ; People v. Guden (75 N.Y. Supp. 347-349) ; and State v. Board 
of Commissioners of Sheridan County (200 Pac. 469-471 ; 28 Wyo. 30). 

In addition, I would refer the committee to the testimony of the 


Attorney General of the United States before a House judiciary sub- 
committee on March 11, 1959, where on page 227 of the printed hear- 
ings he answered in reply to a question as to how far the Federal Gov- 
ernment can go in connection with voting : 


I think we can go just as far as we have asked to go in this legislation. 


Mr. Chairman, the Attorney General was referring to the adminis- 
tration-sponsored civil rights bill of 1959, which proposed to require 
the retention of voting and registration records for a period of 3 years. 
While I would dispute the constitutionality of going even that far, I 
would point out and emphasize that the Attorney General, by indicat- 
ing that point as the extreme limit of Federal jurisdiction, specifically 
ruled out any constitutional justification for Federal intervention in 
the registration process. 

The witness I will introduce to the committee this morning will deal 
with these and companion points in specific detail. 

Even assuming for the purpose of academic consideration that there 
exists constitutional authority for Federal control of the registration 
process, the Constitution still would be quite explicit on the point that 
the power would be judicial rather than executive in its application 
and execution. That is true because section 2 of article III is clear 
beyond question in vesting in the Federal judiciary the power to hear 
and determine all cases in law and equity arising under the Constitu- 
tion of the United States. 

Human beings being the imperfect creatures they are, there always 
will be instances of citizens who feel that they have not been accorded 
their full rights under the law. But I challenge anyone to cite a 
single instance in which any person possessing the qualifications re- 
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quired by the law of his State and claiming infringement of his right 
to vote has not received ultimate redress when taking his case into 
the courts. 

Let me point out also, Mr. Chairman, that there are at the present 
time three adequate remedies under Federal law if anyone claims the 
State law does not give him redress. Under the Federal law there is 
now a criminal penalty for anyone who denies a qualified man the 
right to vote. There is also a remedy whereby one can seek damages 
and obtain an injunction. Furthermore, the Civil Rights Act of 
1957 authorizes the Attorney General himself to act as the taxpaid 
lawyer for anyone who claims he has been denied his right to vote. 

So, there are three complete and adequate Federal remedies in the 
law at the present time. 

Constitutional considerations aside, the gravest implication of the 
proposal that the President be authorized to appoint Federal regis- 
trars is that the power proposed to be granted is the power to control 
elections. 

The power to control elections is the power to control not only Con- 
gress and the Federal Government but also all State legislatures and 
all State and local governments. 

I do not believe that it is the wish of the Members of Congress who 
belong to either of our two great parties—or that it is the wish of the 
rank and file of the American voters—that such power be vested in 
the hands of the President of the United States, regardless of who he 
might be or to which party he might belong. 

I do not believe the members of the Democratic Party would look 
with favor upon the appointment of Federal registrars by a Repub- 
lican President. 

I do not believe the members of the Republican Party would relish 
the appointment of Federal registrars by a Democratic President. 

I do not believe that Democratic leaders like Messrs. DeSapio and 
Daley would welcome the registration of voters in New York City 
and Chicago by Federal registrars named by a Republican President. 

I do not believe that Republican leaders like the distinguished 
junior Senator from Rentapy-oier: Morton—would like for voters 
to be registered by Federal registrars picked by a Democratic 
President. 

Mr. Chairman, the issue is clear: We can keep our country free if 
we keep our elections free. 

We cannot keep our elections free if the electorate is to be deter- 
mined by registration officials who owe their allegiance to a Presi- 
dent, who owes his allegiance to a political party which elected him. 

To those who think otherwise I would point out the stark fact of 
history that Adolph Hitler’s dictatorship became absolute when he 
was given power to appoint members of the German Reichstag. 

Mr. Chairman, I would ask at this point that three statements I have 
made with reference to Attorney General Rogers’ latest: political pro- 
posal for the election year 1960, to wit, the appointment of Federal 
referees, be incorporated at this point in the record as a part of my 
remarks. 

The Cratrman. May I say I recall those statements of yours and 
T read them with great interest. 

Without objection, they will be included. 





( 
fol 


not 
Sta 
Thi 
in 

not 
det 
the 


pa 
ad 
tio 


its 
el 
re 
of 


St 
la 








ght 
nto 


ent 
the 
e is 
the 
ges 


aid 
the 


the 
ris- 
rol 


on- 
nd 


‘ho 
the 
in 
he 





FEDERAL REGISTRARS 245 


(The statements referred to from the Congressional Record are as 
follows:) 
{From the Congressional Record, Jan. 28, 1960, p. 1357] 


THE NEW RECONSTRUCTION ERA 


Mr. TALMADGE. Mr. President, we have all heard the statement that there is 
nothing new under the sun. Two days ago the Attorney General of the United 
States, Mr. Rogers, unveiled his civil rights program for the election year 1960. 
The program unveiled by Mr. Rogers would authorize Federal courts to throw 
in receivership the election machinery of all 50 States of the Union. It would 
not only authorize the Federal courts, through someone appointed by them, to 
determine who could vote, but would also authorize the Federal courts to count 
the votes, thereby displacing the elected officials of 50 States of the Union. 

I know that Mr. Rogers perhaps thought he had some bait which would be 
particularly attractive in an election year, but his proposal is not new. It was 
adopted by the Congress of the United States in 1871, during the first Reconstruc- 
tion era, when the South was a conquered province occupied by Federal troops. 

Now, almost 100 years after the former proposal was enacted into law—and 
I will say Congress was wise enough to repeal it in 1894, when reason reasserted 
itself—the administration has come forward with it again as bait in a new 
election year, for a second Reconstruction era, which would throw into Federal 
receivership the election machinery of not only the Southern States but also 
of all 50 States of the Union. 

Mr. President, it amounts to nothing less than the wildest dreams of Thaddeus 
Stephens reincarnated. I shall address myself further to this subject at a 
later date. 

Mr. Ropertson. Mr. President, will the Senator yield? 

Mr. TALMADGE. I yield to my distinguished friend the junior Senator from 
Virginia. 

Mr. Rosertson. I wish to commend my distinguished colleague from Georgia 
for referring to a bill similar to the one now being proposed by the distinguished 
Attorney General of the United States. The present proposal is similar to what 
was known as the force bill, during what we call the Reconstruction period. 

Mr. TALMADGE. It was one of the force bills. As the Senator will recall, there 
was a series of them. 

Mr. Rogertson. Is it not true that it authorized Federal troops, with drawn 
bayonets, to operate at the polls on election day? 

Mr. TALMADGE. It did; and in that bill the same procedure was authorized 
that is now proposed. The Federal courts were authorized to throw into receiver- 
ship the election machinery of every State in the Union. As the Senator well 
knows, we already have on the statute books of the Nation three remedies for 
any citizen who is qualified to vote but is not registered. 

First, there is an equitable remedy which each citizen may pursue in the 
Federal courts in his own name. He may recover damages or seek an injunction. 

Second, there are criminal provisions. 

Third, there is the Civil Rights Act of 1957, which authorized the Attorney 
General to act as the lawyer, at the taxpayers’ expense, for any citizen who feels 
he is qualified to vote. 

Mr. Rosertson. Is it not true that the force bill was passed as a retaliatory 
and punitive action against the South? 

Mr. TALMADGE. That is certainly true. Under the conquered province theory, 
Federal troops and military governors were sent there to rule. 

Mr. Rosertson. Is it not true that later its use in the city of New York became 
obnoxious? 

Mr. Tatmapce. That is true. That is one of the reasons why, in 1894, the 
same act was repealed by the Congress of the United Siates. 

Mr. Rogertson. That was when the problem reached the State of New York 
and the New England States. 

Mr. TatMapce. The Senator is eminently correct. 

Mr. Rosertson. Was it not the junior Senator from Georgia who said to me 
yesterday that it is unfortunate, indeed, for civil rights legislation, that those 
who do not have the problem are the first to come forward with the remedy? 

Mr. TatMapcE. They always seem to have more knowledge about how to settle 
problems a long way from home than how to solve those of their own States 
and areas. 
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Mr. Rogwertson. Now we are asked to repeat the mistake which Congress made 
nearly 100 years ago. 

Mr. TALMADGE. Exactly. 

Mr. Rosertson. At that time the problem was in the South. A law was en- 
acted for the South; but when the problem reached the State of New York the 
situation looked entirely different. 

Mr. TALMADGE. The Senator is entirely correct. When that happened, the law 
was repealed. 


{From the Congressional Record, Jan. 29, 1960, pp. 1439-1442] 
DAVENPORTISM REINCARNATED 


Mr. TALMADGE. Mr. President, I ask unanimous consent that I may be per- 
mitted to speak for 6 minutes. 

The Vice PRESIDENT. Without objection, it is so ordered. 

Mr. TaLMApGe. Mr. President, it should be obvious to all Americans by now 
that the long dead and unmourned force bills of Reconstruction have an irre- 
sistible fascination for someone in the Eisenhower Department of Justice. 

For the second time in 3 years we have been treated to the sad spectacle of 
that Department’s digging up the bleached bones of those unspeakable statutes 
of oppression as the model for a contemporary force bill. 

In 1957, an Eisenhower Attorney General named Brownell proposed a bill 
which would have revived the Reconstruction statute authorizing the use of the 
full might of the Army, Navy, and Marine Corps to enforce punitive legislation 
in the field of human relations. 

Now, in 1960, an Eisenhower Attorney General named Rogers has proposed a 
bill which not only takes another page out of the Reconstruction acts but actually 
goes it one better. 

The only differences between the act passed in 1871 to put State and local 
election machinery in the receivership of Federal election supervisors and the 
bill proposed in 1960 to put State and local election machinery in the receivership 
of Federal election referees are two: 

First. The name has been changed from “supervisor” to “referee.” 

Second. The scope has been expanded to include State and local as well as 
Federal elections. 

In other words, Mr. President, the scheme is the same; only the name and the 
scope have been changed. 

Fortunately for the Nation, Mr. President, the duplicity in both instances has 
not long gone undetected. 

It is also fortunate that we have a fully documented record of the scandals, 
frauds, and abuses which resulted from the application of the first Federal elec- 
tion machinery receivership statute. It is a record of skulduggery and tyranny 
so nauseous that it prompted a Democratic Congress to repeal the law in 18). 

The most interesting aspect of the application of that act, Mr. President, is 
that—while it was aimed at disenfranchising southern Democrats—its use to 
perpetuate Republican machine control in New York was its undoing. An inves- 
tigation in 1892 by a select committee of the House of Representatives found 
that the Jaw had been used—and I quote from the committee report: 

“Only as part of the machinery of a party to compensate voters who are 
friendly to it, and to frighten from the polls the voters of the opposing party.” 

There was not a carpetbagger or scalawag in the South whose infamy even 
remotely approached that of John I. Davenport, chief supervisor of elections for 
the southern district of New York, under that act. Davenport personally col- 
lected $145,591.68 from the Treasury of the United States during the Repub- 
lican Harrison administration for seeing to it that Republican votes got into 
the ballot boxes of New York and that Democratic votes were kept out. 

Mr. President, as any student of history will attest, the term “Davenportism” 
during the last decade of the 19th century was the worst term of disrepute which 
could be applied against a public official. 

Mr. President, all Americans should make it a point to refresh their memories 
about “Davenportism” and to ask themselves whether they desire a reincarna- 
tion of it today. In order that they may do so, I ask unanimous consent to 
have printed herewith in the Record excerpts from House Report No. 2365 
of the 2d session of the 52d Congress, dated January 27, 1893. It is entitled 
“Report of Select Committee of the House of Representatives To Inquire Into the 
Supervision and Administration of Election Laws by Officers of the United 
States, in the City, County, and State of New York.” 
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There being no objection, the excerpts from the report (No. 2365, 52d Cong., 
2 sess.) were ordered to be printed in the Record, as follows: 


“INVESTIGATION OF ELECTION LAWS—ExceRPTS FroM Report To AccOMPANY 
H.R. 10344 


“The committee met for organization on September 8, 1892, in the city of 
New York, and from that time until and including election day, November 8, 
1892, the committee held 11 meetings in the city of New York, at which the 
evidence of 46 witnesses was taken. 

“The committee, under its authority to issue the mandate of the House to 
compel the attendance of witnesses, and the production of papers, given by the 
resolution, served the subpena of the House upon all the officers of the United 
States having control of the administration and supervision of the U.S. election 
laws, in the city of New York, and upon the Secretary of the Treasury, for the 
production of the records on file in the Treasury Department relating to the 
matters into which the committee was directed to inquire. 

“The U.S. marshal for the southern district of New York, the U.S. district 
attorney for the southern district of New York, and such of their assistants 
and subordinates as were requested to do so, came promptly before the com- 
mittee and gave, readily, such evidence as the committee required of them, and 
the Secretary of the Treasury sent by the hand of the Chief of the Division of 
Judiciary Accounts of the First Comptroller’s office, in his Department, the rec- 
ords and documentary evidence required by the committee, and placed the same 
fully at the disposal of the committee. 

“The chief supervisor of elections for the southern district of New York, on 
being subpenaed to appear before the committee, refused to appear and refused 
to allow the records and papers in his possession relating to the subject matter 
of the inquiry ordered by the House to be examined. 

“In a written communication, addressed to the chairman of the committee, the 
chief supervisor, although refusing to appear before the committee at the time 
when he had been subpenaed by the Sergeant at Arms of the House to appear, 
that is, on October 14, suggested to the committee that he would be willing to 
appear and testify on November 16, after the election, then about to occur, was 
over. The desire of the committee being to inspect and study the working of 
the Federal election law while in actual operation before and on election day, 
and the communication being, in the opinion of the committee, an open and 
impudent defiance of the powers of the House of Representatives, no further 
attention was given to the witness. 

“The evidence taken before the committee and submitted with this report to 
the House relates entirely to the administration and supervision of the election 
laws by Federal officers within the city and county of New York. 

“It is assumed by the committee that the administration and results of such 
laws would nowhere appear more clearly or in a better light than in the city of 
New York. 

“It is believed that in the largest city in the country, where every class of our 
voting population is fully represented and where the respective parties have for 
years made their principal headquarters at important elections, and under the 
constant publicity given by the best organized and most effective newspaper press 
of the world, the actual workings of these laws and their good or evil results can 
be more clearly seen and appreciated and more intelligently judged than is 
possible anywhere else. 

“Your committee, after a very careful study of the operations of the Federal 
election laws before election and on election day in the city of New York, are of 
the opinion that all of these laws have entirely failed to produce any good results 
in the direction of the purity of elections or in the protection of the ballot box, 
and have been productive of such serious and dangerous results that they ought 
at once to be repealed. 

“The reasons for our recommendation for the repeal of these laws, based on 
our study of their operation and results in New York, may be classed under four 
heads. They ought to be repealed— 

“First. Because they result in no conviction of offenders, and are therefore 
useless to prevent or punish crime. 

“Second. Because they cause great expense and are fruitful of eonstant and 
continuing frauds upon the Treasury. 

“Third. Because they are designed to be used and are used only as part of 
the machinery of a party to compensate voters who are friendly to it, and to 
frighten from the polls the voters of the opposing party. 
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“Fourth. Because under and by virtue of these laws the gravest interference 
with the personal rights and liberty of citizens occur, and voters are punished 
by arrest and imprisonment for their political opinions. 

“In considering the first point above mentioned, it may be remarked in the 
first place that these laws are believed to have been, in the main, drafted and 
their enactment brought about by the present chief supervisor of elections in 
the southern district of New York. If anyone in the country was able to ad- 
minister them in such a manner as to get good results from them the author 
of the system certainly ought to have been. Through most of the time during 
which he has held his position the National Government has been fully in accord 
with him and willing to aid him with all its power and resources. He has 
drawn from the public purse vast sums of money for his compensation in the 
administration of these laws and for the employment of thousands of deputies 
and assistants. He holds his office by a tenure which makes him practically in- 
dependent of any criticism or danger of removal. He not only holds this office 
of chief supervisor of -elections, but he has also had himself appointed a U.S. 
commissioner, so that he can sit as an examining magistrate. 

“With the power of the Government behind him and with the money of the 
Government to use, he has managed for years a detective bureau, by means of 
which he has sought to get proof of the crimes which he has claimed existed 
in the city of New York. When in his first capacity, as a detective, he had ob- 
tained such proof as he wished to use, he then, in his second capacity, as a public 
prosecutor, issued the warrants for the arrest of the alleged criminals. Some- 
times he gave these warrants to the U.S. marshal to be executed, and sometimes, 
in a third capacity, as a sheriff, he seems to have made the arrest of the accused 
parties through his own deputies. Then, in his fourth capacity, as a U.S. com- 
missioner, sitting as a magistrate, he has heard his own charges against the 
prisoner which he presented to himself as judge by himself as prosecuting at- 
torney, and has decided himself upon their guilt or innocence. In this way he 
has arrested many hundred persons at each election. This is not at all difficult 
under these laws. He has merely to decide on the names of the parties whom 
he desires to arrest or to keep from voting and issue his warrants for their arrest. 
But in order to have any of these persons indicted or convicted it is necessary 
for him to take his alleged evidence before the grand jury, and to try his ease 
before a judge and jury in open court, and without the special advantages 
which up to this point the Federal election law has given him. He must then 
have a case. At this point he has invariably failed. With all this machinery in 
the hands of its inventor and the use of unlimited money the law has resulted 
in nothing so far as the conviction of offenders is concerned. 

“During the entire time covered by the examination of the committee there has 
not been one conviction for illegal voting in the southern district of New York 
in the U.S. courts, and under these laws. 

“Since the present district attorney came into office, a period of nearly 4 years, 
as a result of many thousand arrests, only three men have been indicted for false 
registration. One of these men was acquitted. The other two were found 
guilty, but the cases showed the offense to have been technical merely, and in 
one of these cases the judge suspended sentence upon the defendant, and in the 
other allowed the defendant to go without imprisonment on the payment of 
a fine. 

“Since 1889 half a dozen persons have been charged with interfering with the 
Federal supervisors, and in view of the conduct of these supervisors, as shown 
by the evidence and seen by the committee, it is in the opinion of this committee 
a great proof of the patience and forbearance of the voters in the city that there 
has been so little interference with them. But even in these cases nobody has 
been convicted even of a technical violation of the law since 1889. 

“It will be therefore seen, although the chief supervisor, the U.S. district 
attorney, and the U.S. marshal in the city of New York have been in full accord 
for a period of about 4 years, and have had the fullest support from a friendly 
administration, that no offender has by reason of their efforts under these laws 
served 1 hour in prison as the result of a conviction. It is therefore clear that 
these laws do not result in the punishment of any crime, and they ought therefore 
to be repealed. 

“The second reason why, in the opinion of the committee, the law-should be 
repealed, is that it causes immense expense, and is purposely so arranged that 
there is no supervision over the cost, no limit to the amount expended, and no 
proper responsibility for the payment of the bills. 
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“It is impossible to report upon the exact cost of the system, for the reason 
that the Treasury Department is unable at this time to state it. The Witness 
Ferrell, sent by the Department before the committee, estimated the expense 
for this year at $1 million, but it is clear from his evidence that he had no 
accurate knowledge of the amount, which will doubtless be much more. When 
it is seen that the payments for the personal compensation of the chief supervisor 
in the southern district in New York for his services as supervisor and commis- 
sioner, entirely aside from the payment of his deputies and aside from the fees 
and disbursements, and the compensation of deputies of the U.S. marshal, have 
amounted during the present administration to a sum exceeding $107,000, the 
abuses under these laws to which your committee desire to call attention will be 
plain. This amount will doubtless be increased by a further very large payment, 
the amount of which your committee is unable to ascertain, which has been 
demanded and is expected by the chief supervisor from the Treasury Depart- 
ment before the close of the present administration. In connection with these 
payments, attention is called to the fact that from March 1885, till May 17, 1889, 
during which time a district attorney was in office who desired to examine these 
bills. the chief supervisor never presented a bill, preferring to go without the 
money sooner than submit to examination. As soon as the present district at- 
torney came in the bills were presented and approved and promptly paid. 

“As to the manner in which these payments are made and the bills verified, 
the examination of the Treasury officials and of the local district attorney shows 
an additional reason for the repeal of the law. The Treasury Department takes 
the ground that the certificate of the judge to whom the accounts are presented, 
in the presence of the district attorney and after a presumed examination by 
him, is binding on the Department, and that the bills when certified by the 
judge must be paid. The U.S. district attorney, in his evidence before the com- 
mittee, took precisely the opposite view. He testified as follows: 

“‘Of course I did not examine Mr. Davenport because I understood in ac- 
cordance with the practice that his work was sent to Washington to the auditing 
officers of the Treasury Department, and all the items charged for in the ac- 
count are examined and checked in the Treasury Department before any payment 
is made.’ 

“The district attorney was further asked, ‘Did you make any personal exami- 
nation as to how much these charges amounted to altogether?) He answered, 
‘That is a matter of accounting for the officers of the Treasury Department.’ He 
also said, ‘There was no reason why the accounts should be submitted to in- 
vestigation except such as the Treasury officers always make in all accounts 
that are presented in court and proved before the court.’ 

“In view of the amount paid to the chief supervisor of elections for the southern 
district of New York, under the present administration, which payment is be- 
lieved, in New York, to be a public scandal, the evidence of the former Assistant 
District Attorney, Mr. Rose, as to the manner of the approval of these accounts 
in court is interesting. Mr. Rose testifies that no one was present in the court- 
room when one of these accounts, calling for the payment of $31,030.21 for 
the chief supervisor’s person.! compensation, was presented, except the judge, 
the chief supervisor, and himself; that the supervisor presented his account; 
that the judge asked him what he knew about the accounts ; that he said he knew 
nothing at all about them, and that he had not examined or approved them; 
that the judge thereupon signed the certificate approving the account, and that 
the whole matter was transacted in 5 or 6 minutes. The chief supervisor did 
not on that occasion, explain a single item of that long account; he called no 
witnesses, and yet such a ‘certification and hearing’ is claimed by the Treasury 
Department, under these laws, to be binding upon the Department. 

“It is not deemed necessary to go over in this report the figures of these ac- 
counts in order to demonstrate the frauds which may be perpetrated under the 
present law. It is believed that the law officers of the Government ought to 
make them the basis of proceedings against the person who has received the 
money, and the committee will so recommend at the proper time. It is sufficient 
perhaps to call attention as an example and in connection with the evidence 
just alluded to, as to the manner of the certification of these bills, to the facts 
in regard to the special elections in 1891. In that year there were two elections 
for Members of Congress in the city of New York, one of them caused by the 
death of General Spinola, who represented the 10th District, and the other by 
the resignation of the Honorable Roswell P. Flower, who had been nominated 
for Governor, and who represented the 12th District. In the 10th District the 

Honorable William Bourke Cockran was nominated, and in the 12th District 
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the Honorable Joseph J. Little was nominated. The election of Messrs. Cockran 
and Little was absolutely certain. There was no possible reason or motive for 
any person to attempt to elect either of these gentlemen by fraudulent registra- 
tion or illegal voting. 

“The chief supervisor, however, having solely in view his personal profit, pro- 
ceeded to set in operation at this election in these two districts the Federal 
local machinery under his control, and 510 marshals and an equal number of 
supervisors were appointed. In his accounts as Commissioner, approved in 
the manner aforesaid, were included fees in 226 cases at this election, amounting 
to the sum of $6,989.95. This amount has already been paid him, and is in 
addition to the pay of a small army of supervisors and U.S. marshals, the fees 
of the U.S. marshal, the extra bills for printing, and the cost of a special tele- 
graph wire, which the chief supervisor claimed he was obliged to have put in in 
order to prevent the election of Messrs. Cockran and Little by fraud. Whether 
he has any further bills for supervising this election we do not know. Of 
course, of these 226 persons alleged to have been arrested, not one was ever 
indicted or tried for any offense. 

“A further analysis made by the committee, and shown the evidence of the 
U.S. marshal and of Messrs. Frank, Korb, Griffou, and Korzineck, shows that in 
only 61 cases of the 226 for which the chief supervisor of elections for the 
southern district of New York has been paid were any warrants given to the 
U.S. marshal for service, and that as to the remainder of the 226 persons named, 
only 7 of those named as defendants can be found or identified at all. The 
seven persons who could be found who were named as defendants had no 
knowledge of any proceedings having ever been brought against them, and had 
never been arrested. Full fees were thus paid in 165 cases, which seem from 
the proof to have had no existence outside of the bill of the chief supervisor, 
and of which there is no record anywhere except in his accounts against the 
Government. 

“This account is only a sample account. In making the bills of the commis- 
sioner and chief supervisor for alleged cases of violation of the election laws, 
no addresses of the defendants are ever given, nor any information as to the 
polling place at which they are alleged to have been registered. No evidence 
that the violations of law ever took place or that the case ever existed, except the 
statement of the chief supervisor of his fees in the case, is anywhere to be found. 
In one of these accounts there are 179 ‘cases’ and in another 426 ‘cases’ in which 
there is absolutely nothing but the name of an alleged defendant, who was never 
arrested, and whose address is not given. Under a system like this the chief 
supervisor’s and commissioner’s compensation is only limited by the number of 
names which he can take from the city directory or from his own imagination. 
These accounts are, however, certified to by the judge of the U.S. district court 
in the presence of the district attorney, and have been thereupon paid by the 
Treasury Department. It is submitted that in no other department of the 
Government and in none other of the Federal statutes do such absurdities exist, 
or is such fraud possible. Any law under which any Federal official can obtain, 
without evidence other than has been narrated above, such sums of money from 
the Government as have been paid and are about to be paid to the chief super- 
visor of elections for the southern district of New York, ought to be at once 
repealed. 

“The third reason why the law should be repealed is that, in the judgment 
of the committee, it is used mainly for partisan purposes. It is believed that 
this will be admitted to be true in the city of New York by every one who has 
any knowledge of the facts, and that an examination of the evidence taken 
before this committee will convince any impartial person that under these laws 
the power and the funds of the Government are freely used with the direct 
intention of affecting the result of elections. 

“It is not deemed necessary to enter into an extended argument to show that 
this should not be allowed. 

“The establishment for election purposes in the interest of one party of an 
army of political workers as large in number in the United States as the Regular 
Army of the United States, and the giving to them the badge and authority of 
the National Government, is an act of arbitrary power without a precedent in 
the history of our country. No political party temporarily in power ought to 
have any such advantage over its opponents, and the majority of this committee 
would be as unwilling to see any member of their own party in the city of New 
York clothed with the power now given to the chief supervisor and marshal as 
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n they are to allow the present incumbents to remain in the possession of these 

r unfair advantages. 

1 “The law was designed for partisan advantage. It is perhaps fortunate that 
its execution in the city of New York has been mainly entrusted to one of a 
common class of political adventurers whose only real object has been to get 
money out of politics. In the hands of a man of ability who cared little for per- 
sonal profit, but who was devoted simply and without scruple to the success of 

his party, it might have been the source of much more serious trouble. The 
powers which it confers should not, under our system of Government, be entrusted 
to anybody. In the interest of the people, whose right it is to act with any of the 
parties or in opposition to any of them, it ought to be repealed. 

“The fourth and final reason why these laws ought at once to be repealed is 
that under them great numbers of innocent persons have been and are at every 
election deprived of their liberty and interfered with in the exercise of their 
undoubted right to vote. These facts are not to be disputed. They are known 
to all men in New York, and were brought to the personal knowledge of the 
committee and proven beyond question. The fact that all of the great number 
of citizens who were arrested during all these years were, with the exception of 
two, discharged as innocent after judicial investigation, is conclusive legal proof 
of the falsity of the charges. That most of them were discharged by the very 
magistrate who had caused their arrest shows the charges to have been not 


only false, but malicious. 
“Any system of laws under which, for any reason, citizens entitled to vote 
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ean be systematically arrested, held until their opportunity to vote is gone, and 
then discharged without redress, should have no place in the statutes of the 
United States. In this connection the members of the committee who sat in the 
Federal building as a subcommittee on election day, and had before them the 
supervisors and marshals who made the arrests and the prisoners who were 
arrested, desire particularly to call attention to the evidence given before them. 
The prisoners arrested, charged with false registration, were, some of them, real 
estate owners, one of whom, Mr. McKenna, had voted for 30 years at the polling 
district in which he offered to vote, and had been known as a businessman and 
houseowner to the marshal who arrested him for 12 years. These defendants 
included a private tutor, and a teacher, a court officer, a clerk in the register’s 
office, and a rabbi of the Jewish faith. They were almost without exception 
persons of respectable appearance, who seemed to feel most keenly the arrest 
and the indignity put upon them, and they were all promptly discharged by the 
Federal magistrate who heard their cases, no proof being offered against them. 
Almost all of them were born in the city of New York. 

“With a few exceptions, the U.S. marshals and supervisors who made these 
arrests were in appearance most disreputable. Almost all of them were grossly 
ignorant, and in general they had been evidently recruited from the lowest 
mass of the population of a great city. Decidedly the best of them were the 
colored marshals, who were able to give their evidence in an intelligent manner. 
Undoubtedly, among the US. marshals and supervisors who were appointed 
at this election were very many respectable men, but those chosen to make 
these partisan arrests were of the lowest class of our population. It is a matter 
of regret to the members of the committee who were present on election day 
and heard the evidence in regard to these arrests that it is not possible to 
reproduce in description the contrast which existed between the persons who 
were hired to make these arrests and the citizens who were thus arrested, 
charged with offenses of which they were innocent, and thereby deprived of their 
rights to vote. 

“Attention is also called in particular, in this connection, to the evidence of 
Messrs. Walker and Rose and Hotchkiss as to the excessive bail demanded of 
such defendants. In one case $10,000 bail was demanded by the chief supervisor, 
acting as a magistrate, for the appearance of a clerk in the customhouse, a 
man of excellent character, charged with false registration; and in a number of 
eases bail with the commissioner acknowledged to be known to him to be good 
was refused, until Judge Wallace denounced the refusal and the attempt to de- 
prive the prisoners of their votes as an outrage. These laws, instead of con- 
stituting a system for the protection of the franchise in the hands of honest 
citizens, have been used, as is shown by the evidence, to furnish the machinery 
for the corruption and forcible robbery of the franchise, and they ought, if for 
that reason alone, to be promptly repealed. 

“The committee therefore presents to the House a bill providing for the repeal 
of these laws, with a favorable recommendation for its passage.” 
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Mr. TALMADGE. That report, Mr. President, was signed by three highly re- 
spected Democrats—Representatives Ashbel P. Fitch, of New York; J. A. Geis- 
senhainer, of New Jersey; and Robert BE. DeForest, of Connecticut. We Demo- 
crats of today will do well to heed their conclusions. 

Mr. President, I yield the floor. 

Mr. MANSFIELD. Mr. President, I suggest the absence of a quorum. 

The Vice PrRestmpent. The Secretary will call the roll. 

The Curer CLERK proceeded to call the roll. 

Mr. DirKseEN. Mr. President, I ask unanimous consent that further proceedings 
under the quorum call be dispensed with. 

The VIcE PRESIDENT. Without objection, it is so ordered. 


[From the Congressional Record, Feb. 1, 1960, p. 1497] 
FEDERAL ELECTION REFEREES 


Mr. TALMADGE. Mr. President. now that it has been established beyond ques- 
tion that the Attorney General of the United States modeled his Federal election 
referee bill after one of the infamous reconstruction acts, I think the American 
people are entitled to ask Mr. Rogers, “Why?” 

It is interesting to note that this same Attorney General Rogers has preached, 
both before and since assuming the office he now holds, about congested dockets 
in the Federal courts and the need for more Federal judges to cope with the 
situation. It is difficult to understand why, if the dockets of our Federal courts 
are as congested as Mr. Rogers contends he would want to increase the burden 
by forcing Federal courts to assume receivership of State and local election 
machinery. 

Is it possible, Mr. President, that the congestion is not so great as Mr. Rogers 
would have us believe. but, rather, that he wants to see judges recommended by 
him put on the Federal benches of the land to administer such a law? 

And, Mr. President, since most of the so-called congestion in Federal courts 
apparently exists in the large cities of the North, is it not possible that Mr. Rogers 
wants election referees appointed by Federal judges recommended by him to 
assure that the closely divided vote in pivotal metropolitan areas goes to the 
Republicans rather than to the Democrats? 

Could it be, Mr. President, that the Attorney General of the United States 
is looking at this scheme through the eyes of a potential candidate for Vice 
President? 

Could it be, Mr. President, that the Attorney General of the United States is 
laying the groundwork for a revival of ““Davenportism” on a national scale, with 
himself both appointing the judges who name the election referees and then 
prosecuting before those same judges the cases their referees make? 

Mr. President, on the basis of the facts at hand, it is impossible to accept at 
face value Mr. Rogers’ pious contention that his only interest is in protecting the 
right to vote in the South. 

Mr. President, I think the Attorney General owes the citizens of this country 
some frank answers about just exactly what he does have in mind. 


Senator Tatmaner. I thank the Chair. 

Mr. Chairman, it is my great pleasure this morning to present to 
this committee a man who possesses one of the greatest legal minds of 
this century. 

He is a nationally recognized authority on constitutional law. He 
was president, of the Georgia Bar Association in 1944-45 and served 
during my administration as Governor of Georgia as chairman of the 
Judicial Council of Georgia and a member of the board of regents 
of the University System of Georgia. He is the author of the widely 
acclaimed book, “States Rights—Law of the Land,” and of many 
excellent, articles in the American Bar Association Journal and other 
prominent legal publications. Suffolk University of Boston, Mass., 
in awarding him the honorary degree of doctor of jurisprudence last 
June, paid tribute to him as a “champion of States rights”—an acco- 


lade which no American more richly deserves or has more rightly 
earned. 
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He is here today by appointment of Hon. Ernest Vandiver, Gov- 
ernor of Georgia, and Hon. Eugene Cook, attorney general of Georgia, 
as deputy assistant attorney general of the State of Georgia, and is 
authorized to speak as the official spokesman of the State of Georgia 
on the pending bills. 

It is an honor and a privilege for me to present to you Hon. Charles 
J. Bloch, attorney, of Macon, Ga., who I might point out, is no 
stranger to this committee. 

I thank the chairman and the members of the committee for this 
opportunity of presenting these facts and presnting Mr. Bloch. 

The Cuamman. We thank you very much, Senator Talmadge. I 
expect you as an able advocate to enlighten the Senate with regard 
to this legislation on the floor. 

Senator Tatmapeer. I thank the chairman and I hope this committee 
will not send any of these proposals to the Senate. 

The CHarrman. Whatever this committee does, as the Senator well 
knows, when the legislation comes before the Senate on the 15th, there 
will no doubt be many amendments offered. 

Senator Tatmapeg. I will attempt at that time to set forth my views 
on these and similar matters. 

The Cuarrman. There will be other amendments, I assume, cover- 
ing this same field of inquiry in which we are engaging. 

We thank you very much, Senator Talmadge. 

Mr. Bloch, of course, as Senator Talmadge has said, you are not 
unknown. to some members, although perhaps not all, of this com- 
mittee, and favorably known as a profound legal scholar, and one 
who is known as an advocate and who does not spare the burning of 
the midnight oil in the preparation of his case. 


STATEMENT OF CHARLES J. BLOCH, DEPUTY ASSISTANT 
ATTORNEY GENERAL OF THE STATE OF GEORGIA 


Mr. Biocn. I thank Senator Talmadge. 

The CHamrman. We appreciate your presence here today before this 
committee, as we do all who have any point of view and who wish 
to be heard. We have extended these hearings from the 16th day of 
January, when they commenced, through the 5th day of February, 
and have been meeting virtually every day. We have heard many, 
many witnessses, and we are indeed glad to have you here to present 
your views on this problem which is before us for our consideration. 

Mr. Charles Bloch, you may proceed, as I indicated, in any way 
you choose. 

Mr. Biocn. Thank you, Mr. Chairman and the other gentlemen of 
the committee, for the privilege of being here. I have a prepared 
statement. 

The CuHarrman. We thank you for it and for your consideration 
and time. As I said, elthanah several Senators are not here today, 
it does not indicate a lack of interest on their part. Many of us 
have two conflicting meetings this morning. The Senate is now in 
session and we will presently be voting on two or three amendments 


to a pending matter which has been laid before the Senate as pending 
business. 
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So again I would say that everything that you present to us will 
be read and studied and given full consideration. 

Mr. Bloch. 

Mr. Biocu. Mr. Chairman and members of the committee, the 
commencement of my statement, the first five or six pages, are some- 
what repetitious of what Governor Patterson has said and what Sen- 
ator Talmadge has said, but I do want to refer to certain features of 
S. 2684, which was introduced by Senator Humphrey in defining the 
term “Federal office” in that bill, so I will proceed with my statement. 

S. 2684 (Senator Humphrey) defines the term “Federal office” as 
meaning the office of— 

(1) President or Vice President of United States: 

(2) elector for President or Vice President of the United 
States; 

(3) Member of the U.S. Senate; 

(4) Member of the House of Representatives of the United 
States; or 

(5) Delegate or Commissioner of any Territory or possession 
representing such Territory or possession in the House of Repre- 
sentatives. 

Tt defines the term “Federal officer” as meaning an individual occu- 
pying any Federal office. It defines the term “Federal election” as 
meaning any general or special election held solely or partially for 
the purpose of electing any Federal officer, including primaries. 

At the threshold we are met with an effort to convert by legislative 
fiat, a State officer into a Federal officer. 

The Supreme Court in Ray v. Blair, (343 U.S. 214, 224-225), said: 

The presidential electors exercise a Federal function in balloting for President 
and Vice President, but they are not Federal officers or agents any more than 
the State elector who votes for Congressmen. 

In so holding, the Supreme Court followed the rule which it had 
announced in Jn re Green (Va. 1890), 1384 U.S. 377. (See also Todd 
v. Johnson, 36 S.W. 541, Ky. 548; Mason v. State, 18 S.W. 827, 55 
Ark. 529.) 

In a case which affirmed a conviction in the District Court of the 
United States for the Western District of Missouri (18 F. Supp. 213), 
the Circuit Court of Appeals of the Eighth Circuit (Judges Gardnes 
Sanborn, and Thomas) held that presidential electors are “State of- 
ficers” and not “Federal officers” since the Federal Constitution leaves 
it to State legislatures to define the method of choosing electors. 

Another case with which the chairman is doubtless familiar on the 
same subject is that Walker v. United States (93 F. 2d 383(3)), which 
arose in the western district of Missouri. 

The Supreme Court of the United States denied certiorari in that 
case, 58 Supreme Court 642. 

Cited in that case is the landmark case of McPherson v. Blacker 
(146 U.S. 1), in which Chief Justice Fuller said: 


The appointment and mode of appointment of electors belong exclusively to 
the States under the Constitution of the United States (op. cit. p. 35). 

Certainly it will not shock the Senators on this committee or its 
counsel. It might be shocking to a layman to know that nobody has 
any right to vote for President of the United States. Either a con- 
stitutional right or a State right. Nobody even has a right to vote 
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for a presidential elector, who meets and chooses the President of the 
United States. For all that the Constitution of the United States or 
the Constitution of the State of Georgia requires, the Legislature of 
Georgia today in session could choose the electors by appointment to 
participate in the electoral college next December, and there would be 
nothing that the people could do about it. 

This bill defines the term “registration district” as a political sub- 
division of a State authorized under State law to provide for the 
registration or qualification of individuals, living therein, to vote in 
Federal elections held in that State. 

The gist of the bill is in sections 3, 4, and 5. 

Individuals who (a) believe themselves to be qualified, under State 
laws, to vote in Federal elections held in such State; 

(6) Have within 1 year before filing a petition under this sec- 
tion, unsuccessfully attempted to register, in his registration district, 
to vote in any Federal election; and 

(c) Believes he is being deprived of his legal right to register to 
vote in such election solely because of his race, religion, color, or na- 
tional origin, may file with the President a petition requesting that a 
Federal registrar be appointed for the registration district in which 
such an individual lives. 

Whenever the President shall have received within a period of a 
year nine or more of such petitions, he shall refer such petitions to 
th Commission on Civil Rights. If the Commission investigates and 
determines that such citizens are being denied the right to vote (sic) 
solely because of their race, religion, color, or national origin, the 
Commission certifies that fact to the President. Thereupon, the 
President shall appoint from among Federal employees living in or 
near such district an individual to serve as Federal registrar for such 
district until such time as the President determines that individuals 
living in such district are no longer being denied the right to vote 
in Federal elections solely because of their race, religion, color, or 
national origin. 

The Federal registrars so appointed shall accept vote registration 
applications from all individuals living within that district who al- 
lege that. they: are being’ denied the right to register to vote in such 
district solely because of their race, religion, color, or national origin. 

Without any determination by any tribunal or person that those 
allegations are true, the Federal registrar proceeds to examine the 
applicants. 

All applicants whom he finds have the qualifications requisite, un- 
der the laws of the State wherein such district is situated, for electors 
of the most numerous branch of the legislature of such State, shall be 
registered by him as being qualified to vote in Federal elections in 
such district, and the Federal registrar shall certify to the appropriate 
election officials of such State the name of all applicants registered 
by him and the fact that such applicants have been so registered. 

Any individual who is registered under the act by a Federal regis- 
trar shall have the right to cast his vote, and any election official who 
denies him the right is punished criminally. 

S. 2719 introduced by Senator Morse is substantially the same as 
S. 2684. It was supplemented by S. 2722, introduced by him on the 
same date. This provides for the preservation by State registration 
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officers of all registration and voting records for the period of 5 years 
after the making thereof. 

On January 11, 1960, Senator Javits introduced S. 2783— 
to protect the right to vote in Federal elections against denial on account of 
race, religion, color, or national origin, by providing for the appointment of 
Federal registrars by the President. 

This bill of Senator Javits’ is almost word for word that of the one 
introduced by Senator Morse (S. 2719) 4 months before. Why the 
additional bill was thought necessary I do not know. On January 14, 
1960, Senator Humphrey for himself and others introduced S. 2814, 
“Federal Registrations Act of 1960.” It is similar to S. 2684. — 

Perhaps up to the time that the Attorney General proposed his 
recent plan, the most comprehensive of the bills which were before 
this committee was S. 2535, which was introduced on August 12, 1959, 
by Senator Hart and others, including Senators Morse and Hennings. 

This bill, denominated as the “Congressional Elections Act,” seeks to 
establish an agency of the legislative branch of the Federal Govern- 
ment authorized to conduct the elections of Members of the Senate 
and the House of Representatives. 

That bill, of which the chairman was a coauthor or cosponsor, 
tacitly recognizes what some of the others, S. 2684, for instance, do 
not: 

(1) That no one, except presidential electors, vote for anyone for 
the office of President or Vice President of the United States; 

(2) That a presidential elector is a State officer and not a Federal 
officer ; 

(4) That under the Constitution of the United States (art. II, sec. 
1, par. 2) as construed by the Supreme Court unanimously (Chief 
Justice Fuller writing; Associate Justices Field, Harlan, Gray, 
Blatchford, L. Q. C. Lamar, Brewer, Brown, and Shiras concurring) 
in 1892 (McPherson v. Blacker, 146 U.S. 1) the legislatures of the 
several States have exclusive power to direct the manner in which 
the electors of President and Vice President shall be appointed. 

In short, the appointment and mode of appointment of electors belong exclu- 
sively to the States under the Constitution of the United States. They are, as 
remarked by Mr. Justice Gray in In re Green (134 U.S. 377, 379), “no more 
officers or agents of the United States than are the members of the State legis- 
latures when acting as electors of Federal Senators, or the people of the States 
when acting as the electors of representatives in Congress” (ibid., 146 U.S. at 
p. 35). 

As I read this bill, phrases learned long ago ran through my 
mind : 

He has erected a multitude of new offices, and sent hither swarms of officers 
to harass our people, and eat out their substance. * * * He has combined with 
others to subject us to a jurisdiction foreign to our constitution and un- 
acknowledged by our laws; giving his assent to their acts of pretended Legis- 
lation: * * * For taking away our charters, abolishing our most valuable Laws 
and altering fundamentally the forms of our Government: For suspending our 
own legislatures and declaring themselves invested with power to legislate for 
us in all eases whatsoever (Declaration of Independence). 

That quotation does not apply to anyone presently in office, but now 
those indicatments so bitterly stated by the colonists in 1776, complain- 
ing of George ITI, appear again in this bill. 
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Purporting to act under the 15th amendment and under article I, 
section 4 of the Constitution, these Senators would have the Congress 
enact and the President approve a bill establishing— 
an agency of the legislative branch of the Federal Government, a Congressional 
Elections Commission, as an authority to conduct primary, special, and general 
elections for Members of the Senate and House of Representatives. 

That Commission would be composed of three members appointed 
by the President by and with the advice and consent of the Sen- 
ate. They shall each receive a salary of $20,000 per year, except 
that the Chairman shall receive $20,500. Their terms would be 9 
years, except that the first three members would have terms expiring 
December 31, 1963, 1966, and 1969, respectively. 

The Commission would be authorized to make and maintain tem- 
porary and permanent registers of voters qualified to participate in 
primary, special, and general elections in the various congressional 
districts (title ITI, sec, 301). 

No person shall be registered as a voter under that section who 
does not have the qualifications requisite for electors of the most 
numerous branch of the legislature of the State in which the con- 
gressional district is situated (sec. 302). 

But, apparently, the members of the Commission, and its agents 
appointed by them pursuant to title VI, section 601, determine 
whether an applicant is qualified to vote under the laws of the State 
with no right of appeal except to the Federal courts (title VII, sec. 
701). 

No Sttae or local laws governing the time, place, or manner of the 
registration of voters shall be applicable to or limit the power of 
the Commission to conduct registration of voters, but the Commis- 
sion must endeavor as far as in its judgment is conducive to uniform 
and orderly election procedures, to conform its conduct of the regis- 
tration of voters to the procedures governing time, place, and manner 
of registration, prescribed in the State or local laws or ordinances 
in effect in the congressional districts (sec. 303). 

Thus far, S. 2535 coincides in purpose with the bills seeking to 
regulate registration for voting in so-called Federal elections. 

But im title 4, the kangaroo really leaps. That title is, “Conduct 
of Elections by the Commission.” 

It seeks to authorize the Commission to conduct primary, special, 
or general elections for the purpose of selecting and electing members 
of the Senate and the House of Representatives in any congressional 
district whenever— 
the Commission determines that unless such election is conducted by the Com- 
mission, persons having the qualifications requisite for electors of the most 
humerous branch of the legislature of the State in which the congressional dis- 
trict is located are likely to be denied their right in such primary, special, or 
general elections to cast their votes and to have them fairly counted. 

In Ee parte Young, 209 U.S., at page 175, Justice Harlan, the 
elder, dissenting, used cogent words which are so apt when we read 
what is being attempted in this bill. Said he there: 

This principle, if firmly established, would work a radical change in our gov- 
ernmental system. It would inaugurate a new era in the American judicial sys- 
tem and in the relations of the National and State Governments. It would 


enable the subordinate Federal courts to supervise and control the official action 
of the States as if they were “dependencies” or provinces. It would place the 
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States of the Union in a condition of inferiority never dreamed of when the 
Constitution was adopted or when the 11th amendment was made a part of 
the supreme law of the land. I cannot suppose that the great men who framed 
the Constitution ever thought that time would come when a subordinate Federal 
court, having no power to compel a State in its corporate capacity, to appear 
before it as a litigant, would yet assume to deprive a State of the right to be 
represented in its own courts by its regular law officer. 

And say I here: The principle of this legislation if established 
would destroy our governmental system. It would inaugurate a new 
era in the American system of government and in the relations of the 
National and State Governments. It would enable three subordinate 
Federal officers to supervise. and control the actions of elected officials 
of the States as if the States were dependencies of conquered prov- 
inces. It would place the States of the Union in a condition of in- 
feriority never dreamed of when the Constitution was adopted or 
when the 10th amendment was made a part of the supreme law of the 
land. I cannot suppose that the great men who framed the Con- 
stitution and the Bill of Rights ever thought the time would come 
when it would be seriously proposed in the Senate of the United 
States that three men appointed by the President of the United States 
might go into a State and conduct its elections after having determined 
who might vote in those electrons, superseding all of its—the State’s— 
elected and selected officials. 

Only once in our history have any such proposals crystallized. 
After Sherman had burned and pillaged the States of the South, they 
became military districts. Now it is proposed to convert us into 
voting precincts without going through the process of subjugation. 

The chief law questions which arise in a discussion of these various 
bills are: 

1. Does the Congress have the constitutional power to establish a 
commission, and delegate to it the powers to conduct elections for the 
purpose of selecting and electing members of the Senate and the 
House of Representatives ? 

2. Does the Congress have the constitutional power to establish a 
commission and empower it to regulate registrations for voting in 
congressional elections. 

I limit the real law questions presented to the field of congressional 
elections for there are no elections for President or Vice President, 
and presidential electors, as has been pointed out, are State officers 
as to whom the only power of Congress is that which may be con- 
ferred by the 14th and 15th amendment. 

Both of these questions must be determined by a study of article I, 
section 2, and of article I, section 4, clause 1 of the Constitution 
which provides: 

The times, places, and manner of holding elections for Senators, and Representa- 
tives shall be prescribed in each State by the legislature thereof: but the 
Congress may at any time by law make or alter such regulations, except as to the 
places of choosing Senators. 

Prior to the adoption of the 17th amendment, this section was the 
only source of power which Congress possesed over elections for 
Senators and Renresentatives. 

Newberry v. United States so held (256 U.S. 232; 41 S. Ct. 469; 
65 L. Ed. 913). 
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The effect of the 17th amendment is to give to Congress the same 
breadth of power over the election of Senators as it previously had 
over the elections of Representatives. 

The policy of Congress for a great part of our constitutional life 
has been, to leave the conduct of the election of its Members to State 
laws, administered by State officers. Whenever it has assumed to 
regulate such elections it has done so by positive and clear statutes. 

That is pointed out by the case of the United States v. Gradwell (2438 
U.S. 476, 485). 

In that case, decided in 1916, the Court at page 482, after stating 
that the power of Congress to deal with the election of Senators and 
Representatives was derived from section 4, article I, of the Constitu- 
tion of the United States, said: 


Whatever doubt may at one time have existed as to the extent of the power 
which Congress may exercise under this constitutional sanction in the prescribing 
of regulations for the conduct of elections for Representatives in Congress or in 
adopting regulations which States have prescribed for that purpose has been 
settled by repeated decisions of this court, in Ex parte Siebold (100 U.S. 371, 
391 (1879) ) ; Ex parte Clarke (100 U.S. 399 (1879)) ; Ex parte Yarbrough (110 
U.S. 651 (1884) ) ; and in United States v. Mosley (238 U.S. 383 (1915) ). 

In the statement of Robert G. Storey, who was quoted by Governor 
Patterson before, Vice Chairman of the Commission on Civil Rights, 
before this committee on January 18, 1960, he said: 


First, by article 1, section 4, the Constitution has reserved (sic) plenary power 
to the Congress to legislate upon the “Times, places, and manner of holding 
elections for Senators and Representatives” [emphasis added]. 

Whatever power Congress has under article I, section 4, was not 
reserved to it by anybody. It was delegated to it by the States. More 
important, though: Is that power correctly described as “plenary”? 

The extent of the power was stated in the four cases cited in Grad- 
well. 

(a) What then was the extent of the power in 1916, when Gradwell 
was decided ? 

It seems to me, that is one of the most important questions before the 
committee. What then was the extent of the power in 1916, when 
Gradwell was decided. 

(6) Has the extent of the power been since broadened ? 

To answer the first of these two questions it is necessary to examine 
the four cases, and one or two others. 

The first of the four is Xa parte Siebold, 100 U.S. 371. We can 
just as well meet it head on. 

Certain judges of election in the city of Baltimore, appointed under 
State laws, were convicted in Federal court under certain sections of 
the Federal statutes for interfering with and resisting the supervisors 
of election and deputy marshals of the United States in the perform- 
ance of their duty at an election of Representatives to Congress under 
other sections of the Federal statutes, taken from the Enforcement 
Act of May 31, 1870, as amended in 1871. 

The gist of the ruling in the Siebold case is this: 

Congress had power by the Constitution to enact section 5515 of the Re- 
vised Statutes, which makes it a penal offense against the United States for 
any officer of election, at an election held for a Representative in Congress, to 


neglect to perform, or to violate, any duty in regard to such election, whether 
required by a law of the State or of the United States, or knowingly to do any 
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act unauthorized by any such law, with intent to effect such election, or to make 
a fraudulent certificate of the result, etc.: and section 5522, which makes it 
a penal offense for any officer or other person, with or without process, to 
obstruct, hinder, bribe, or interfere with a supervisor of election, or marshal, 
or deputy marshal, in the performance of any duty required of them by any 
law of the United States, or to prevent their free attendance at the places of 
registration or election, etc.; also, sections 2011, 2012, 2016, 2017, 2021, 2022, 
title xxvi— 


and that part of the law which was of course followed by the Attorney 
General when he promulgated his most recent plan— 


which authorize the circuit courts to appoint supervisors of such elections, and 
the marshal to appoint special deputies to aid and assist them, and which 
prescribe the duties of such supervisors and deputy marshals—these being the 
laws provided in the Enforcement Act of May 31, 1870, and the supplement 
thereto of February 28, 1871, for supervising the elections of Representatives, 
and for preventing frauds therein. 


Clearly, the basis of this ruling was that the acts of Congress were 
regulations with respect to the “manner of holding elections,” and 
therefore within the very letter of article I, section 4, clause 1. 

In Fx parte Clarke, in the same volume immediately following the 
Siebold case (100 U.S. 399), there was considered the appeal of an 
officer of election at an election for a Representative to Congress in 
the city of Cincinnati who had been convicted under section 5515— 
which made it illegal not to bring the ballot box quickly to the place 
where it had to be brought—of the Federal Revised Statutes for a 
violation of the law of Ohio in not conveying the ballot box, after it 
had been sealed up and delivered to him for that purpose, to the 
county clerk, and for allowing it to be broken open. 

That section 5515 is set out in full in the Stebold case (100 US. at 
p. 381), and is as follows: 


Sec. 5515. Every officer of an election at which any Representative or Delegate 
in Congress is voted for, whether such officer of election be appointed or created 
by or under any law or authority of the United States, or by or under any State, 
Territorial, district, or municipal law or authority, who neglects or refuses to 
perform any duty in regard to such election required of him by any law of the 
United States, or of any State or Territory thereof; or who violates any duty so 
imposed; or who knowingly does any acts thereby unauthorized, with intent 
to affect any such election, or the result thereof; or who fraudulently makes any 
false certificate of the result of such election in regard to such Representative 
or Delegate; or who withholds, conceals, or destroys any certificate of record 
so required by law respecting the election of any such Representative or Delegate; 
or who neglects or refuses to make and return such certificate as required by law; 
or who aids, counsels, procures, or advises any voter, person, or officer to do 
any act by this or any of the preceding sections made a crime, or to omit to do 
any duty the omission of which is by this or any of such sections made a crime, 
or attempts to do so, shall be punished as prescribed in section 5511. 


The Court, with two dissents—and Justice Field was one of them— 
held that Congress had power to pass the law under which the con- 
viction was had. But why? Because the statute clearly dealt with 
the manner of holding an election for Representatives. 

It is important that that old statute, passed practically contempora- 
neously with the ratification of the 15th amendment, shows that Con- 
gress construed the word “elections” in the constitutional provision 
(art. 1, sec. 4, clause 1) to ‘mean the actual casting of votes, and the 
return and certification thereof. An election is “the act of choosing 
a person to fill an office or position by vote.” 
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“Election” means the act of casting and receiving the ballots from 
voters, counting ballots, and making returns thereof Kilgore v. Jack- 
son (118 S.W. 819, 822). To the same effect is Lowery v. Briggs (73 
S.W. 1062) ; State v. Nelson (169 N.W. 788, 789; 141 Minn. 499), and 
many other cases. 

While Jn re Coy (127 U.S. 731) is not cited in the Gradwell case, 
reference should be made to it, for at page 752 the extent of the power 
of Congress over the election of its Members under this provision of 
the Constitution is stated. 

Said Justice Miller, speaking for all of the Court except Justice 

Field, who again dissented there : 
* * * but the power, under the Constitution of the United States, of Congress to 
make such provisions as are necessary to secure the fair and honest conduct 
of an election at which a Member of Congress is elected, as well as the preser- 
vation, proper return, and counting of the votes cast thereat, and in fact, what- 
ever is necessary to an honest and fair certification of such election, cannot be 
questioned. [Emphasis added.] 

We entered it again here, assuming that is still the law of the land. 

In Ex parte Yarbrough (110 U.S. 651), an indictment, charging that 
the defendants conspired to intimidate a Negro in the exercise of his 
right to vote for a Member of Congress of the United States, which 
indictment was held valid. Why? 

Because the Court stated that article I, section 4, of the Consti- 
tution— 
adopts the State qualification as the Federal qualification for the voter; 
but his right to vote is based upon the Constitution, and Congress has the 
constitutional power to pass laws for the free, pure, and safe exercise of this 
right— 
to vote (p. 652). 

The Cuatrman. May I ask you, Mr. Bloch, on that point we have 
discussed the Yarbrough case both in connection with the election bill 
and many other matters. 

Mr. Biocu. Yes. 

The CHarrman. As you say, it is very well known to be a landmark 
case. Does the learned counselor believe that the United States v. 
Pasek, which holds a primary election is an integral part of the general 
election, is also involved ‘n the Supreme Court of the United States? 

Mr. Brocn. The Chair will recall that in my discussion I divided 
it up between what had happened prior to 1916 and after 1916. 

The Cuarrman. I recall you did. 

Mr. Biocu. The Classic case was 313 U.S., which I am coming to a 
little later, but we will get it out now and look at it. 

The Classic case is, and the strange thing is that nobody ever called 
much attention to it—it is a 4-to-3 decision. ‘The Classic case was not 
even decided by a majority of the Supreme Court. Strange to say, 
the dissenters included Justices Douglas and Black, I believe. 

The Cuarrman. On certain premises. 

Mr. Buocn. Sir? 

The CuarrmMan. On certain premises. 

_ Mr. Biocu. They did not dissent from the principle, which I assume 
it establishes in the law now. 

The CuarrMan. The principle is that a primary is an integral part. 

Mr. Biocn. That a primary is an election within the meaning. 
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The Cuatrman. An integral part of the election process, I believe, 
is the wording. So that the dissents of Messrs. Justices Douglas and 
Black were not dissents as to that, as to the grounds of the case. 

Mr. Biocn. They dissented on the ground that the statute was too 
vague to be the basis of a criminal prosecution. 

The CHarrMAn. Yes, on a minor point. 

Mr. Brocu. So we really have four judges, and perhaps three, 
tacitly holding that a primary is an election within the meaning of 
article I, section 4. There cannot be any dispute about that any more, 
but what I am leading up to is while an election is an election, or a 
primary is an election, a registration is not an election. That is what 
Iam trying to demonstrate. 

In Fx parte Yarbrough (116 U.S. 651), which dealt with Federal 
elections, one of the statutes under which Yarbrough was indicted 
(R.S. sec. 5520) penalized the intimidation of any citizen from giving 
his support or advocacy toward or in favor of the election of electors 
and Members of Congress, using the same word (election) as is used 
in the constitutional provision. That “election” does not embrace 
registration is somewhat demonstrated by Scott v. United States (3 
Wall. 642), written by Justice Miller, and cited by him at page 660 
of the Yarbrough case. 

The congressional interpretation of the word “elections” in article I, 
section 4, is shown by the statutes alluded to by Justice Miller at page 
661, in that old case. An act of 1872 required all the “elections” for 
such Members to be held on the Tuesday after the first Monday in 
November 1876, and on the same day of every second year thereafter. 
In like manner, he pointed out, Congress has fixed a day, which is the 
same in all States, when the electors for President and Vice President 
shall be appointed. 

After alluding to those laws, the Court by a query very graphically 
illustrates the extent of the congressional power under this constitu- 
tional provision: “Will it be denied that it is in the power of that 
body to provide laws for the proper conduct of those elections?” (Op. 
cit. p. 661, emphasis added.) 

At page 663 the “election”—the actual election—is defined as “the 
voting for those members.” 

The act of 1872 appeared in the United States Code as title 2, section 
7, until amended in 1934 to conform to the new date for the opening of 
Congress as fixed by amendment 20. But, the statute then enacted 
provided for the establishment of a day certain “as the day for the 
election, in each of the States and territories of the United States, or 
representatives.” (U.S. Code, title 2, sec. 7, the caption of which 
is “Time of Election.”) 

When in 1913, the 17th amendment was adopted providing for the 
election of Senators by the people, Congress enacted the act of June 4, 
1914, 38 Stat. 384, providing: 

At the regular election held in any State next preceding the expiration of the 
term for which any Senator was elected to represent such State in Congress, 
at which election a Representative to Congress is regularly by law to be chosen, 
a U.S. Senator from said State shall be elected by the people thereof for the 
—_: er on the 4th day of March next thereafter (U.S. Code, title 2, 
sec. 1). 

This section, too, was amended in 1934. The amendment does not 
detract from the meaning assigned by the Congress to the word 
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“elections” in the constitutional provision—the voting for Senators 
and Representatives. 

That is, by all of these statutes the Congress has so to speak—I don’t 
like this phrase, but it is right apt here—put a gloss—put a gloss—on 
the meaning of the word “elections” in the constitutional provision. 
And the Congress itself ever since 1789 has shown that the Congress 
thought through all of these years, almost 200 of them, that the word 
“elections” in article I meant the voting for the Senators and 
Representatives. 

Now, the Mosley case is another one of them. It is strange that 
the Court deliberated a year and a half before it decided the Mosley 
case. It was alluded to by Senator Javits in his testimony before this 
committee on January 19 of this year. 

In 1915, after deliberating a year and a half, the Court decided 
United States v. Mosley, 238 U.S. 383. This case was alluded to by 
Senator Javits in his testimony before this committee on January 19, 
1960. The Court in that case construed the old section 5508 of the 
Revised Statutes which had then become section 19 of the Penal Code. 
It was held constitutional and in the language of the Court “con- 
stitutionally extends protection to the right to vote for Members of 
Congress and to have the vote when cast counted.” 

Now, the chairman or some other members of the committee might 
anticipate what I am coming to, but I will go along. 

It was held to apply— 
to the acts of two or more election officers who conspire to injure and oppress 
qualified voters of the district in the exercise of their right to vote for Members 
of Congress by omitting the votes cast from the count and the return to the 
State election board— 
all a part of the actual “election.” 

Along with this Mosley case, Senator Javits cites the case of United 
States v. Saylor, et al., 322 U.S. 385. We allude to it now although 
it was not decided until 1944, because it has always been a most in- 
teresting case to me, and I am sure the chairman and other lawyer 
members of the committee, and, as a matter of fact, whether they are 
lawyers or not, have studied it. It is right interesting. That is the 
Saylor case. 

There, in a 6 to 3 decision, the Court held that Congress had the 
power to punish a conspiracy by election officers to stuff a ballot box 
m an election in which a Member of Congress was to be elected, and 
oo the Federal statutes were sufficiently broad to embrace such an 
offense. 

Mr. Justice Douglas, with whom Mr. Justice Black and Mr. Justice 
Reed concurred, dissented. They thought that the general language of 
section 19 of the Criminal Code under which Saylor had been convicted 
was insufficient to embrace the acts for which Saylor had been indicted. 

I particularly wanted to allude to that case because I wanted to call 
attention to the language of Justice Douglas in it particularly, and 
I quote Justice Douglas: 

Under section 19 of the Enforcement Act of May 31, 1870 * * * the stuffing 
of this ballot box would have been a Federal offense. That provision was a 
part of the comprehensive “reconstruction” legislation passed after the Civil 


War. It was repealed by the act of February 8, 1894 * * * an act which was 
designed to restore control of election frauds to the States. The committee 
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report (H. Rept. No. 18, 53d Cong., ist sess., p. 7) which sponsored the repeal 
stated: 

This is Mr. Justice Douglas of the Supreme Court of the United 
States speaking, and we are quoting this old report now: 

“Let every trace of the reconstruction measures be wiped from the statute 
books; let the States of this great Union understand that the elections are in 
their own hands, and if there be fraud, coercion, or force used they will be the 
first to feel it. Responding to a universal sentiment throughout the country 
for greater purity in elections many of our States have enacted laws to protect 
the voter and to purify the ballot. These, under the guidance of State officers, 
have worked efficiently, satisfactorily, and beneficently; and if these Federal 
statutes are repealed that sentiment will receive an impetus which, if the 
cause still exists, will carry such enactments in every State in the Union.” 

I interpolate something that is not shown in the printed statement 
handed to the committee. In the report referred to, Justice Douglas 
did not quote the sentence that immediately follows the quoted words. 
Here are those words: 

In many of the great cities of the country and in some of the rural districts, 
under the force of these Federal statutes, personal rights have been taken from 
the citizens and they have been deprived of their liberty by arrest and imprison- 
ment. To enter into the details in many cases where citizens have been unjusti- 
fiably arrested and deprived of their liberty would be useless in this report. We 
content ourselves in referring to Report No. 2365 of the 2d session of the 52d 
Congress on the subject, where many such instances are detailed. 


I would like very much for both of those complete reports to be 
made a part of my statement, if that is permissible under the rules of 
the Senate, because the very thing which Governor Patterson pointed 
out, the very thing which Senator Talmadge pointed out here this 
morning in his statement to this committee, of his fears of what might 
happen if these bills are adopted as law, has already happened in 
this country. It happened from 1870 to 1894, and was repealed in 
1894, when the atrocities were committed in the various States. 

To carry on with Justice Douglas’ statement, he said : 

This Court now writes into law what Congress struck out 50 years ago. The 
Court now restores Federal control in a domain where Congress decided the 
States should have exclusive jurisdiction. I think if such an intrusion on 
historic States rights is to be made, it should be done by the legislative branch 
of the Government. I cannot believe that Congress intended to preserve by the 
general language of section 19 the same detailed Federal controls over elections 
which were contained in the much despised reconstruction legislation (op. 
cit. pp. 390-392). 

The Cuarrman. Mr. Bloch, would you suspend for just a moment? 

It is very important for me to be on the floor of the Senate now. 
I hope you will forgive me. We did not expect to go into session 
at half past 10 this morning, but we have been working in the Senate 
for the past several weeks rather strenuously, with long hours each 
day. ‘The Senate convened at half past 10 this morning. 

Mr. Biocu. Can I resume tomorrow ? 

The Cuarrman. Tomorrow we have other meetings. Senator Jor- 
dan is here. 

Are you able to remain, Senator Jordan? Of course, you know 
that all of this will be read by the other members of the committee. 
It is my hope they all will be able to read it. 

Senator Jorpvan. What is coming upon the floor ? 

The Cuarrman. We are on the poll tax amendment and an amend- 
ment relating to suffrage in the District of Columbia, and another 
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amendment offered by Senator Javits relating to a legislative pro- 
cedure instead of the constitutional procedure relating to the abolition 
of the poll tax, and several other amendments that I understand are 
being offered. 

Senator Jorpan. I can stay until a vote is indicated, if you would 
like. 

The Cuatrman. The Senator from North Carolina has indicated 
his willingness to remain, Mr. Bloch. There are nine members of 
this committee, and you can see the attendance is two today. That is 
no reflection on you, sir, or on your testimony, or on your eminence 
at the bar. Unhappily, the Senate is so constituted that we are spread 
awfully thin. 

Mr. Buocn. I understand, sir, but I still do not understand if I am 
to proceed now. 

The CHarrmMan. You may proceed now. 

Mr. Buocn. All right, sir. 

The CuarrMan. | just want to explain to you why I must leave 
now. 

Thank you very much, Mr. Bloch, for your coming here. 

Mr. Biocn. Thank you, sir. 

Senator Jorpan (assuming the chair). You may proceed, Mr. 
Bloch. I am sorry that Senator Hennings has to go. Fre does have 
business which requires him to leave. 

Mr. Biocn. Thereafter, Justice Douglas cited the Bathgate case 
(246 U.S. 220) and then said : 

Congress has ample power to legislate in this field and to protect the election 
of its Members from fraud and corruption. * * * I would leave to Congress any 
extension of Federal controi over elections. 

Doubtlessly, those who are on the other side of this question from 
my side will say that all Justice Douglas said is, I will leave to Con- 
gress - extension of Federal control over elections, and now Con- 
gress seeks to act, so what are you complaining about ? 

So we come to this question, or presently we shall come to consider 
the problem: How far can Congress go under the Constitution in 
extending Federal control over elections? How far can Congress 
go “in this field” of protecting the election of its Members from fraud 
and corruption? Do the Senate bills under consideration exceed the 
powers of Congress delegated to it by the States? Does the Con- 
stitution of the United States warrant what Justice Douglas recently 
denominated as “such an intrusion on historic States rights”? 

When we come to consider those questions, let us consider too Jus- 
tice Hugo Black’s admonition in Reid v. Covert (354 U.S. 1, at p. 14), 
decided in the last 3 or 4 years, Senator. He said: 

The concept that the Bill of Rights and other constitutional protections against 
arbitrary government are inoperative when they become inconvenient or when 
expediency dictates otherwise is a very dangerous doctrine and if allowed to 
flourish would destroy the benefit of a written Constitution and undermine the 
basis of our Government (June 10, 1957). 

That is what we down South have been trying to preach for at least 
5 years. 

Let us remember that the 10th amendment is just as much a part 
of the Bill of Rights as are the Ist, the 4th, the 5th, the 6th, the 7th, 
and the 8th. 











266 FEDERAL REGISTRARS 


The Senators, the Representatives, the newspapers, the television 
and radio commentators, who scoff at us who plead for the rights of 
the States under the 10th amendment, may some day rue the days 
they did so. 

For when you make it customary and legal to discard the 10th 
amendment because, forsooth, your convenience and expediency so 
dictate, you undermine the other nine. 

When you today encourage and countenance the disregard of the 
10th amendment, you lay the foundation for others in a future day to 
encourage and countenance the disregard of the other nine. 

If a majority of Senators and Representatives today in Congress 
can destroy the rights of the States solemnly reserved to them under 
the 10th amendment, a majority tomorrow can destroy your right to 
worship, whatever your religious faith may be—Jewish, Catholic, or 
Protestant—a majority tomorrow can destroy freedom of speech or 
of the press whether sought to be exercised by the greatest metro- 
politan newspaper or most humble newspaper—a majority tomorrow 
‘an deprive you or me of our lives, liberty, or property without due 
process of law—a majority tomorrow can authorize unreasonable 
searches and seizures, and abrogate trial by jury. 

Right there, I interpolate that I wonder why whenever the expres- 
sion States rights is used in the presence of certain so-called liberals, 
that they smirk and make faces at the expression States’ rights, as 
if that was something that was gone with the wind years and years 
ago. But when the expression of freedom of worship, or freedom 
of the press, or freedom from searches or seizures, or freedom to 
keep your mouth shut and take the fifth amendment, or those freedoms 
like the right to trial by jury, they worship those freedoms but scoff 
at the rights of the States under the 10th amendment, when all of 
those freedoms, and more too, come from the same, and the very same, 
Bill of Rights. 

Whenever I hear that and whenever I see that smirk, as a member 
of a so-called minority religious group, I know that I am protected 
in my right to worship only by a strict observance of constitutional 
protections afforded in the first amendment. I am fearful—I am 
fearful when I see the 10th amendment destroyed because I wonder 
when it will become expedient to destroy the first. 

If the powers delegated to Congress under the Constitution of the 
United States are not broad enough for your purposes, don’t distort 
the Constitution by unwarranted construction of it; seek to amend 
it in the manner provided in the Constitution. 

If those gentlemen reply that that is too long and difficult a road, 
again I call Justice Black as a witness. He, in the last 3 years, said: 

It may be said that it is difficult to amend the Constitution. To some extent 
that is rtue. Obviously the Founders wanted to guard against hasty and ill- 
considered changes in the basic charter of our Government. But if the necessity 
for alteration becomes pressing, or if the public demand becomes strong enough, 
the Constitution can and has been promptly amended (354 U.S. at p. 14, foot- 
note 27). 

The study of the cases discloses the extent of the power of Congress 
under article I, section 4, and the 15th amendment. In 1916, it 
remained as it was in 1883 expressed in L'a parte Yarbrough, supra. 

Congress has the constitutional power to pass laws for the free, 
pure, and safe exercise of the right to vote at elections for Members 
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of Congress, the qualifications of the voter being determined by State 
law. The States, under article I, section 2, of the Constitution, define 
who are to vote for the popular branch of their own legislature, and 
the Constitution of the United States says the same persons shall vote 
for Members of Congress in that State. The Constitution adopts 
the qualifications thus furnished as the qualifications of its own electors 
for Members of Congress. (110 U.S., at p. 663.) 

Article I, section 2, of the Constitution, must be construed in pari 
materia with article I, section 4, clause 1. 

Certain of the people of the several States choose the Members of 
the Congress. Those certain people are those who have the qualifica- 
tions requisite for electors of the most numerous branch of their State 
legislatures. The Constitution, not the Congress, has adopted the 
qualification furnished by article I, section 2, as the qualification of its 
own electors for Members of Congress. 

It is when, and only when, that group of electors shall have been 
determined by the laws of the State, restricted only by the 14th and 
15th amendments, section 4 comes into play. 

And that, Senator, is the important part. I think it is the most 
important part of the message [ am trying to get across to the com- 
mittee. It is when, and only when, that group of electors shall have 
been determined and chosen by the laws of the State restricted by the 
14th and 15th amendments, that section 4 comes into play at all. 

With that group of voters defined, selected, chosen, and determined 
under the laws of the State according to the Constitution of the United 
States; with it having been determined by the laws of the State, 
restricted by the 14th and 15th amendments, who may participate as 
voters at an election for Senators and Representatives, then, and only 
then, has Congress the right to prescribe the “times, places, and man- 
ner” of holding such elections, but that prescription by Congress must 
be “by law.” 

Remember, sir, when these bills come up to be debated and discussed 
either in committee or on the floor of the Senate, that the constitutional 
provision is that Congress by law may alter those rules and regula- 
tions as to the time and manner and places of holding the election. 

Congress has no right to prescribe qualifications for such electors 
except those determinea by State law as limited by the war amend- 
ments. It is the elector who is qualified by State law who has the 
right to vote at the election held pursuant to article I, section 4. That 
was decided almost a hundred years ago by Judge Woods, when he 
was a circuit judge down in Louisiana, after the Justices of the Su- 
oo Court in the case of U.S. v. Goldman (25 Fed. Cas., p. 1353, case 
No. 15,225, Woods, circuit judge). It is the elector qualified by State 
(eye may be protected in that right under section 4 of article I 

ibid.) . 

Congress, under article I, section 4, can no more abridge the powers 
of the States under article I, section 2, and the 10th amendment, than 
it can abridge the freedoms guaranteed by the lst amendment. That, 
Senator, was held by a court in this very District of Columbia in the 
case of United States v. The Congress of Industrial Organizations 
(77 F. Supp. 355, 357, affirmed 335 U.S. 106). It is a deadly paral- 
lel. It is a parallel which you can use, and any other State so dis- 
posed, can use with such a deadly effect. 








268 FEDERAL REGISTRARS 


The Congress several years ago passed one of these Corrupt Elec- 
tion Acts, which provided for certain penalties in connection with 
elections held for election of the members. The CIO was indicted 
under that act in the District of Columbia for having circulated a news- 
paper which took up or supported the cause of one of the candidates 
or the other, contrary—so the U.S. district attorney of this district 
thought—contrary to that elections law. But the CIO said: 

Oh, no. You can’t do that to us. You can’t do that to us under the guise of 
regulating and controlling the time, place, and manner of holding elections. You 
can’t interfere with our freedom of the press. We are guaranteed our freedom 
of the press under the first amendment, and we are guaranteed our freedom of 
speech under the first amendment, and even though the Congress has a right to 
regulate the time, manner, and place of holding elections under article I, sec- 
tion 4 of the Constitution, the first amendment that came along superseded that 
right whenever it affected freedom of speech and freedom of the press. 

That is just exactly, Senator, what we from the South, and maybe 
some others, are arguing here: That while you have a right under 
article I, section 4, to regulate the time, manner and place of holding 
the elections for Members of Congress, that you can’t violate the re- 
served rights of the States under the 10th amendment. In other 
words, preach to those who try to preach to you. Preach to them 
that the 10th amendment is just as much a part of the Constitution 
of the United States as the 1st amendment is, or the 5th amendment is, 
and if the CIO can get away with what they can get away in that 
case in 77 Federal Supplement affirmed by the Supreme Court of the 
United States at 355 United States, page 106, then we in the South 
still have a right to rely on the 10th amendment, which is just as much 
a part of the Constitution as the 1st amendment. 

Before Senator Hennings left, he mentioned a Classic case in 313 
United States—I will stop whenever you want to go, Senator. 

Senator Jorpan. Right, sir. 

Mr. Biocu. Which deals with the question or is in answer to the 
question of whether the extent of the power of Congress over congres- 
sional elections has been broadened since 1916. I say that the answer 
to that question is that Congress has no more power now to prescribe 
the qualifications of voters in congressional elections than it had in 
1916, when Gradwell was decided. 

The only change in the principles of constitutional Jaw which we 
have stated is that there has been a broader definition ascribed to the 
word “elections” in article I, section 4. That was in the Classic case 
we discussed a while ago, which was 321 Unied States 429. 

In the United States v. Classic (313 U.S. 299), Mr. Justice Stone 
said: 

The questions for decision are whether the right of qualified voters to vote in 


the Louisiana primary and to have their ballots counted is a “right secured by 
the Constitution * * *” (op. cit., p. 307, emphasis added) (see also p. 315). 


Justices Stone, Roberts, Reed, and Frankfurter held that, 


A primary election which is a necessary step in the choice of candidates for 
election as Representatives in Congress, and which in 'the circumstances of the 
case controls that choice, is an election within the meaning of article I, sections 2 
and 4 of the Constitution and is subject to congressional. regulation as to the 
manner of holding it (313 U.S.300(6)). [Emphasis added.] 


Jutice Douglas dissented, joined by Justices Black and Murphy. 
See, also, Smith v. Allwright (321 U.S. 649). 
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So, the extent of the congressional power today is just as it was in 
1916, except that the word “elections” is to be construed to include 
“primaries” of the type described in the Classic case. 

Does the sweep or extent of that power show any constitutional right 
in Congress to enact legislation such as that which confronts us? 

The legislation embraces two attempts in general. 

1. There is an attempt in S. 2535 to empower a Commission com- 
posed of three members appointed by the President to conduct the con- 
gressional election in any congressional district whenever : 

(a) The Commission is requested so to do by the official of the State 
in which the congressional district is situated. 

I don’t imagine they will ever be requested by any member to hold an 
election, so we can lay that to one side. The real source of power is 
the deed where the Commission determines it. Here is a Commission 
of three men, Senator, not elected by the people but appointed by the 
President with the advice and consent of the Senate. 

Continuing on: 

(b) The Ciantandialien determines that unless it conducts such elec- 
tion, persons having the qualifications requisite for elctors of the most 
numerous branch of the legislature of the State in which the congres- 
sional district. is located are likely to be denied their right in such pri- 
mary to cast their votes and have them counted. 

2. There is an attempt in all of the bills to provide for registration 
of voters in congressional elections by Federal registrars. 

I direct your attention to that provision in S. 2535 for a Commission 
to conduct congressional elections. In plain English, what that bill 
provides, stripped of all its excess verbiage, is that whenever three 
men appointed by the President with the advice and consent of the 
Senate determine that somebody is likely to be deprived of his right 
to vote in a congressional election by reason of the 14th and 15th 
amendments, then that body, comprising those three men, step into 
the State and supersede the State officials and supersede everybody 
connected with the State, and proceed to hold the congressional elec- 
tion; and not only a congressional election, but if it is an election at 
which State officers are elected, to hold that too. 

I say that is constitutionally invalid, even in this day and time, when 
the Constitution is rece:ving such a breadth of construction. If for no 
other reason, it is invalid because it would constitute a flagrant attempt 
by the Congress to delegate its legislative power. 

Article I, section 1 of the Constitution provides that : 

All legislative powers herein granted shall be vested in a Congress of the 
United States which shall consist of a Senate and House of Representatives. 
That is the basic law. The next basic law is under article I, section 4 
of the Constitution. Congress may at any time “by law” fix the times, 
places and manner of holding elections for Senators and Representa- 
tives. 

Assuming for the sake of argument, if we must, that Congress has 
the constitutional power to fix the time, places, and manner of holding 
elections, and laying to one side a minute the meaning of the phrase 
“manner of elections” what does the phrase “by law” mean? That 
Congress has the right by law to do those things ? 

That phrase “by law” has a meaning in the field of constitutional 
law. It is not a phrase haphazardly used. It occurs many other 
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times in the Constitution. It occurs at least 11 times in the Constitu- 
tion of the United States as for example: ' 

(a) In article I, section 2, paragraph 3; (6) in article I, section 4, 
paragraph 2; (c) in article I, section 6, paragraph 1; (d) in article I, 
section 9, paragraph 7; (e) in article IT, section 1, paragraph 6; (f) in 
article II, section 2, paragraph 2; (g) in article III, section 2, para- 
graph 3; (A) in the 3d amendment; (7) in the 6th amendment; (7) in 
the 14th amendment, section 4; and (#) in the 20th amendment, sec- 
tion 4. 

Under article I, section 7, of the Constitution, Congress cannot by 
law make or alter any regulations as to the times, places, and manner 
of holding congressional elections except by a specific bill which has 
been introduced and. enacted into law, signed by the President, or 
passed over his veto. 

The phrase “by law” has been many times judicially construed. 

The term “by law” as used in Kentucky statutes means a statute 
(Commonwealth v. Wade, 126 Kentucky 791, 104 S.W. 965,966). 

The statutory provision that no money shall be paid out of the 
treasury except in pursuance of an appropriation “by law” means 
appropriation by a valid law (State v. Davidson, 114 Wis. 563, 90 
N.W. 1067, 1068). 

The phrase “by law” refers exclusively to statute law (Board of 
Education, ete. v. Greenough, 13 N.E. 2d, 768, 770; 277 N.Y. 193). 

The phrase “by law” construed as meaning statewide legislation, 
and not ordinance (United State Fidelity and Guaranty Co. v. 
Guenther, 31 Fed. 2d, 919 (per Circuit Judge Hickenlooper) ). 

The phrase “by law” as used in the constitutional provision auth- 
orizing Congress “by law” to vest appointment of inferior officers in 
the courts of law means by specific legislation (Cain v. United States, 
73 Fed. Supp. 1019). 

The Congress cannot delegate to a commission of three men, or 
any other member, its constitutional power to set the time and place 
and fix the manner of holding congressional elections. Even the 
stronger, the Congress cannot authorize a commission to conduct a 
congressional election which under article I, sections 2 and 4, is con- 
ducted by the State, except as the time, place, and manner of hold- 
ing it may have been altered by Congress i law, by a specific statute. 

A few recent instances should suffice to demonstrate the invalidity 
of the delegation of power here attempted. 

(a) Panama Refining Co. v. Ryan (293 U.S. 388, 55 S. Ct. 241, 79 
L. Ed. 446) ; and 

(6) A case which, even though the Senator is not a lawyer, I be- 
lieve you may have heard of, namely, the “sick chicken case” 
(Schechter v. United States, 295 U.S. 495, 55 S. Ct. 837, 79 L. Ed. 
1570). 

Congress, back during the last war and at the beginning of the war, 
tried to do this very thing in another field, and delegate to a commis- 
sion the power to establish price-fixing regulations, and so forth. 
The Supreme Court of the United States in at least two cases held they 
could not do any such thing. 

But the question which persist in all of these bill—not only this 
broad one but all of the other bills before your committee, Senator, 
is this: Is the attempt in these bills to provide for registration of 
voters in congressional electors by Federal registrars valid ? 
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Except for the war amendments, the power of Congress over con- 
gressional elections is limited to provisions made by Congress by law 
as to the times, places, and manner of holding elections for Senators 
and Representatives. 

The war amendments add nothing to that basic power except to 
authorize Congress to enact legislation preventing the States from 
denying the right to vote to Negroes. 

Those amendments standing alone would not authorize Congress 
to enact any law as to the times, places, and manner of holding con- 
gressional elections. 

The Supreme Court of the United States, way back at the time 
that those war amendments were first construed in the Cruickshank 
vase, held that the right to vote in the States comes from the States, 
but the right of exemption comes from the United States. 

The registration of voters has nothing to do with either the time 
or place of “holding elections.” So we come down basically and 
finally to the question of whether the registration of voters has any- 
thing to do with the manner of holding elections. It has nothing 
to do with the “manner of holding elections” for the holding of an 
election presupposes a group of voters ready and qualified to partici- 
pate in the election. 

That the founders of this country did not mean by the phrase 
“manner of holding elections” to empower Congress to enact legisla- 
tion with respect to the qualifications of voters who might participate 
in such elections is clearly shown by article I, section 2, paragraph 1, 
of the Constitution, by the history of the United States, and by ad- 
judicated cases. Now on the debate on the floor of the Senate, if the 
bill ever comes out of the committee, it will be argued that the regis- 
tration to vote has been considered by some courts as a concomitant 
of the act of actual voting in that it is a prerequisite to voting, but 
that does not serve to embrace the registration as either a time, place, 
or manner of holding the election. 

An abridgment by the State or a denial by a State of a citizen’s 
right to register may by some courts be considered a denial or abridg- 
ment by the State of his right to vote, but such holding will not serve 
to amend the Constitution of the United States so as to permit Con- 
gress to alter State laws or enact new laws as to qualifications of 
voters. 

When the Constitution was adopted, the States expressly delegated 
to the Congress the power to prescribe the time, places, and manner 
of holding elections for Senators and Representatives. Before they 
did that they had provided that the House of Representatives should 
be composed of members chosen every second year by the people of the 
several States, and— 
the electors in each State shall have the qualifications requisite for electors of 
the most numerous branch of the State legislature. 

In certain States. But if that be a fact it does not serve to embrace 
the registration as either the time, place, or manner of holding the 
election. 

To be sure that was all they did, almost simultaneously with the 
adoption of the Constitution—to make certain that all they intended 
to empower Congress to do in this field was embraced in article I, 
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section 4—they immediately added the 10th amendment, which pro- 
vided that: 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the people. 

When, over a century later, an amendment to the Constitution 
(amendment 17) was added providing for the election of Senators by 
the people of the States, that amendment contained the same language 
as to Senators as was in the original Constitution as to Representa- 
tives, to wit: The electors in each State shall have the qualifications 
requisite for electors of the most numerous branch of the State leg- 
islatures. 

The States by law prescribed those qualifications. 

The States by law determined how its officers should ascertain who 
possessed those qualifications. 

That such was indisputably the plan of the Constitution can also be 
demonstrated mathematically, in another manner. 

Originally under the Constitution—prior to the adoption of the 
17th amendment, prior to 1934—it was provided in article I, section 
3, that the Senate of the United States should be composed of two 
Senators from each State chosen by the legislature thereof. Article 
I, section 2, provided, as we have seen, that the House should be com- 
posed of Members chosen by the people of the several States and the 
electors in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislature. 

Now article I, section 4, applies to Senators and Representatives— 
since adoption of the 17th amendment—the times, places, and manner 
of holding elections for Senators and Representatives shall be pre- 
scribed in each State by the legislature thereof, but the Congress may 
at any time by law, make or alter such regulations except as to the 
time of choosing Senators. 

If under those sections the Congress had the right to prescribe and 
administer qualifications requisite for the electors choosing Members 
of the House, then by the same token the Congress had the right to 
supervise and prescribe qualifications for the members of the legisla- 
ture who chose the Senators. If under the guise of regulating the 
manner of conducting the election of Members of the House, and Con- 
gress. now has the power to send a registrar in the States to prescribe 
who may vote in that election, then by the same token the Congress 
had the power before the 17th amendment to prescribe who should 
become members of the State legislatures, and to participate in the 
election of Senators. 

I am sure if 50 years ago, before the 17th amendment was adopted, 
if any Member of Congress or any lawyer had come before a commit- 
tee of the Senate, and proposed any such legislation, he would have 
been laughed at, and laughed out of the District of Columbia, and he 
ought to have been laughed out of the United States of America. 
Yet the very same underlying principle would have been there, as it 
is now in the bills before this committee. But if the Congress of the 
United States has a right to think it can go into the State of Georgia, 
or the State of North Carolina, or the State of New York, or any 
other State, and can prescribe qualifications for voters or even see to 
it that those qualifications are followed out by the appointment of 
Federal registrars, then prior to the adoption of the 17th amendment 
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the Congress of the United States would have had the right to go 
into a State legislature and prescribe the qualifications of those mem- 
bers and come into their elections in the various States. And, of 
course, no such thing was ever dreamed of. 

Congress had exactly the same power over the times and manner 
of holding elections for Senators, as it had over the times and manner 
of holding elections for Representatives. 

What the States did do in their delegation of power to the Con- 
gress has been well illustrated by what the courts have decided over 
the years. 

Guinn v. United States (238 U.S. 347), was one of the first cases in 
which the National Association for the Advancement of Colored 
People appeared before the Supreme Court. Perhaps it was the first. 
Mr. Moorfield Storey appeared for it. The grandfather clause in 
the Oklahoma constitution was held to violate the 15th amendment. 
In so holding, though, Chief Justice White speaking for himself—a 
great Chief Justice—and others, used this potent language in talking 
about one of these sacred war amendments, the 15th amendment— 
and I say “sacred” because they are sacred; but not any more so than 
any other amendment of the Constitution, lest the 14th and 15th 
amendments be revered more than the 10th amendment—Chief Jus- 
tice White, joined in by a unanimous Court which had on it Justices 
McKenna, Holmes, Day, Hughes, Van Devanter, and Joseph Rucker 
Lamar, the great lawyer from Georgia, said as follows: 

“(a) Beyond doubt the amendment does not take away from the State govern- 
ments in a general sense the power over suffrage which has belonged to those 
governments from the beginning and without the possession of which power 
the whole fabric upon which the division of State and National authority under 
the Constitution and the organization of both Governments rest would be with- 
out support and both the authority of the Nation and the State would fall to the 
ground. In fact, the very command of the amendment recognizes the possession 
of the general power by the State, since the amendment seeks to regulate its 
exercise as to the particular subject with which it deals. 

(b) * * * it is true, also, that the amendment does not change, modify or 
deprive the States of their full power as to suffrage except of course as to the 
subject with which the amendment deals and to the extent that obedience to its 
command is necessary. Thus the authority over suffrage which the States pos- 
sess and the limitation which the amendment imposes are coordinate and one 
may not destroy the othe> without bringing about the destruction of both (op. 
cit. p. 362). [Emphasis added.] 

In other words, Senator, despite the 15th amendment, and despite 
the 14th amendment, the Congress of the United States has no more 
power over elections in the States than it had prior to 1868 when the 
14th amendment was ratified and in 1869 when the 15th amendment 
was ratified. 

The Congress has a veto power. The Federal Government has a 
veto power. It may go in and say, “You cannot discriminate against 
this man on account of his race, color, or previous condition of servi- 
tude. You cannot discriminate against him and you have to treat him 
as you do all other citizens.” But it has no power to say, “You shall 
do thus and so.” 

In other words, under the 14th amendment, as distinguished from 
the 15th amendment, the language is that the States shall not deprive 
any person within their jurisdiction of the equal protection of the 
laws. 
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One of the famous cases is the 7rweax case, which came out in 
Arizona, where there was some work regulatory code passed by the 
State of Arizona which applied only to citizens and not to aliens, 
The Supreme Court of the United States said: 

No, you ean’t do that. Although these people are Mexicans who are com- 
plaining out there of the working of that law, and although they are not citizens 
of the United States, they are persons within the jurisdiction of the United 
States, and the 14th amendment applies to them, and you cannot pass a law 
which protects a citizen of the United States under the 14th amendment without 
protecting the aliens. You cannot classify citizens even, unless there is a rea. 
sonable classification. 

So that knocked out that law. 

But here is the point, Senator. While they had a right to knock out 
that law and to hold it was unconstitutional, they did not have any 

right to go into the State of Arizona and pass a law which embraced 
all wor kers, whether citizens or not and whether voters or not. There 
is a little difference between the 14th and 15th amendments, which is 
that the 15th amendment dealing with the right to vote, can upon the 
complaint of a man, a single individual, say you cannot deprive this 
man of his right to vote. You cannot discriminate against him on 
account of his race, color, or previous condition of servitude. And 
in enjoining discrimination, they may command the restoration of 
that particular man to the voting group. But that is the limit and 
the extreme limit; and I don’t even grant that, because we have that 
question pending now, but assuming ‘they have that right, and assum- 
ing Congress has the right, or the courts have a right, in preventing 
diser imation, to restore and order restoration of a particular man, that 
does not give them the right to go into a State and take over the whole 
voting field. 

The extreme limit of the power is the restoration of a particular 
man or woman, or a particularly qualified voter who may have been 
discriminated against. 

Then there are other cases, and we will go along to the end. Fur- 
ther, at page 366 of the decision in Guinn v. U nited States, it says: 

No time need be spent on the question of the validity of the literacy test con- 
sidered alone since as we have seen, its establishment was but the exercise-by the 


State of a lawful power vested in it not subject to our supervision, and indeed, 
its validity is admitted. 


In Pope v. Williams, 193 U.S. 621, the Court said : 


While the right to vote for Members of Congress is not derived exclusively 
from the law of the State in which they are chosen but has its foundation in 
the Constitution and laws of the United States, the elector must be one entitled 
to vote under the State statute. [Emphasis added. ] 

Pope v. Williams refers to Wiley v. Sinkler, 179 U.S. 58, and Swof- 
ford v. Templeton, 185 U.S. 487. 

In the former of these two cases, the court unanimously held that 
in an action against election officers of the State of South Carolina 
for refusing the plaintiff’s vote at an election for Members of Con- 
gress, the declaration was faulty in that it did not allege that the 
plaintiff was a registered voter under the laws of South Carolina. 
The latter follows it. 
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In Mason v. Missouri, 179 U.S. 328, the Supreme Court of the United 
States unanimously affirmed a judgment of the Supreme Court of Mis- 
souri, and unanimously held : 

The general right to vote in the State of Missouri is primarily derived from the 
State: and the elective franchise, if one of the fundamental privileges and im- 
munities of the citizens of St. Louis, as citizens of Missouri and of the United 
States, is clearly such franchise, as regulated and established by the laws or 
constitution of the State in which it is to be exercised. [Emphasis added.] 

The courts of no State in the Union have more firmly and thoroughly 
proclaimed the constitutional doctrine of States rights than has the 
court of Missouri. In Lehew v. Brummell, 103 Mo. 546, 15 S.W. 765 
(1890) the Missouri Supreme Court upheld the constitutionality of 
school segregation statutes enacted by her legislature many years 
before. 

In Blair v. Ridgely, 41 Missouri 63, 97 Am. Dec. 248, that court 
said : 

Prior to adoption of Federal Constitution, States possessed unlimited and un- 
restricted sovereignty, and retained the same afterward, except so far as 
they granted powers to the General Government, or prohibited themselves from 
doing certain acts. Every State reserved to itself the exclusive right of regulat- 
ing its own internal government and police. 

There the court upheld the validity of a provision in the State con- 
stitution requiring that an oath of loyalty be taken by all voters as a 
condition precedent to their exercise of the right of suffrage at any 
election held in the State. In so doing, it cited approvingly the de- 
cision of Justice Washington while on circuit, in Corfield v. Coryell, 
4 Wash. D.C., 371, speaking of the elective franchise as one of the 
fundamental franchises under our form of government, to be regulated 
and established by the laws or constitution of the State in which it 
is to be exercised. 

That case has been cited approvingly by the Supreme Court (179 
US. 58.) 

At page 257, the Missouri court uses these cogent words : 

* * * there is not to be found in that instrument a single sentence, paragraph, 

or word which gives the National Government power over the qualifications of 
voters in any of the States. But the direct opposite is affirmed in that clause 
* * * which declares, “thot the powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to the States re- 
spectively, or to the people.” 
_ These words are as true today as they were when they were written 
in 1867, with one exception. The war amendment prohibits the State 
denying or abridging the right to vote on the basis of race, color, or 
previous condition of servitude. 

The 15th amendment provides that the right of citizens of the 
United States to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or previous condition 
of servitude. 

_ Assuming (see Reddia v. Lucky, 252 F. 2d 930) that the right to vote 
includes the right to register as a prerequisite to voting, and that, 
therefore, a State cannot abridge or deny a citizen’s right to register 
on account of race, color, or previous condition of servitude, it does 
not follow that Congress has the right to usurp the field of registra- 
tion even in congressional regulations merely because the war amend- 
ments prevent discrimination in that field. The congressional power 
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in that respect is measured not by the war amendments, but by article 
I, sections 2 and 4, as restricted by the 10th amendment. 

I know you have to get to the floor also, Senator, but I do not want 
to stop without calling your attention to a case that might help you, 
which is another case recently decided by the Supreme Court of the 
United States. Fortunately, the Supreme Court of the United States 
has spoken with unanimity on the subject recently. In the case of 
Lassiter v. Northampton County Board of Elections, which came u 
from your State, the State of North Carolina, reported at 360 U.S. 
45, 50-51; 79 S. Ct. 985, 989, Justice Douglas, who wrote that opinion, 
stated as follows: 


We come then to the question whether a State may consistently with the 14th 
and 17th amendments apply a literacy test to all voters irrespective of race or 
color. The Court in Guinn v. United States, supra, 238 U.S. 366, 35 St. Ct. 931, 
disposed of the question in a few words, “No time need be spent on the question 
of the validity of the literacy test, considered alone, since, as we have seen its 
establishment was but the exercise by the State of a lawful power vested in it not 
subject to our supervision, and indeed its validity is admitted.” The States have 
long been held to have broad powers to determine the conditions under which the 
right of suffrage may be exercised. Pope v. Williams, 193 U.S. 621, 633, 24 S. Ct. 
573, 578, 48 L. Ed. 817; Mason v. State of Missouri, 179 U.S. 328, 335, 21 S. Ct. 
125, 128, 45 L. Ed. 214, absent of course the discrimination which the Constitution 
condemns. Article I, section 2, of the Constitution in its provision for the election 
of Members of the House of Representatives and the 17th amendment in its 
provision for the election of Senators, provide that officials will be chosen “by 
the people.” Bach provision goes on to state that “the electors in each State shall 
have the qualifications requisite for the electors of the most numerous branch 
of the State legislature.” 


Here is the most recent pronouncement by the Supreme Court of 
the United States on this subject, within the past year, and it is pro- 
nounced by Mr. Justice Douglas speaking for a unanimous Court. 

So while the right of suffrage is established by the Constitution (Ha Parte 
Yarbrough, 110 U.S. 651, 663, 665; * * *; Smith Vv. Allwright, 321 U.S. 649, 
661-2 * * *) it is subject to the imposition of State standards which are not 
discriminatory and which do not contravene any restriction that Congress act- 
ing pursuant to its constitutional powers, has imposed. See United States v. 
Classic, 313 U.S. 299, 315. * * * While section 2 of the 14th amendment, which 
provides for apportionment of Representatives among the States according to 
their respective numbers counting the whole number of persons in each State 
(except Indians not taxed), speaks of “the right to vote” the right protected 
“refers to the right to vote as established by the laws and constitution of the 
State.” McPherson v. Blacker, 146 U.S. 1, 39 * * *. 

And I say to you it further means as regulated by qualifications, anu 
regulated by State officers administering those State tests. 

The Justice had pointed out previously in his opinion (op. cit. p. 
50) that the issue of discrimination in the actual operation of the bal- 
lot laws of North Carolina had not been framed in the issues pre- 
sented for the State court litigation. It was mentioned in passing 
so that it might be clear that nothing said or done by the court would 
prejudice a tendering of that issue at the proper time. Cf. Welliams 
v. Mississippi, 170 U.S. 213. . 

I do want, in concluding, to add just this word in amplification of 
what Governor Patterson said. It seems to me so apt in all of these 
cases. 

In the statement of purpose prefacing S. 2535, it is said that: 

American citizens otherwise qualified to vote continue to be denied that right 


because of their race or color, and that qualified voters are thus arbitrarily and 
discriminatorily being denied the right to cast a vote for the selection and 
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election of their representatives in the Senate and the House of Representa- 
tives ; a! 

Now, if that statement is true, why have not those American citi- 
zens instituted actions in the courts of the land—Federal or State— 
seeking to redress the alleged arbitrary discrimination? If their 
claims are just, the courts afford them a remedy. The powers of the 
States reserved to them under the Constitution, never delegated by 
them to the Federal Government, should not. be ravished merely to 
satisfy the lust of those who claim their constitutional rights have 
been invaded. 

You will find, Senator, attached to this statement of mine a list of 
the laws of Georgia and, I daresay, the laws of North Carolina and 
the other Southern States are very much the same, prescribing a 
voter’s qualifications. I have not found—and if there be such I would 
like to know it—a single case—and I can be corrected if I am mis- 
taken—a single case in which a voter claiming to have been disfran- 
chised or discriminated against ever appealed to the State courts of 
Georgia for any redress. I know if T ake that question there 
would be laughs and smirks. 

They would say, “What good would it do us?” Well, they do not 
know what good it will do them until they try, but the fact that they 
did not try demonstrates it is not the right to vote they are after. It 
is not the right to vote they are after, but what they are after is to im- 
pose on the States of the South another carpetbag rule such as we 
had back in 1870. 

There was a very famous quotation, Senator, used by a Justice of 
the Supreme Court of the United States who did not come from 
Georgia, and he did not come from North Carolina, but he came 
from New Jersey. It so happens that he was the Justice who cast 
the deciding vote in the Hayes-Tilden controversy. He was the only 
Justice of the Supreme Court of the United States, or any other single 
man, who ever elected a President of the United States, and he did 
it in the famous Hayes-Tilden controversy. In 1876 Justice Bradley 
of New Jersey was the swing man from the Electoral Commission and 
cast the deciding vote 4 to 3, or 5 to 4, which declared Governor Hayes 
of Ohio to be President of the United States. 

At about that same time he used this language : 

When a man has emerged from slavery, and by the aid of beneficent legis- 
lation has shaken off the inseparable concomitants of that state, there must be 
some stage in the progress of his elevation when he takes the rank of a mere 
citizen, and ceases to be the special favorite of the laws, and when his rights as a 
citizen, or a man, are to be protected in the ordinary modes by which other 
men’s rights are protected. 

( That was Justice Bradley in Civil Rights cases, 109 U.S. at page 25 

1883). 

I leave that with you and thank you gentlemen for your listening 
to me so long. This is a subject which concerns us greatly down 
South, and not only in the South, but it concerns everybody, and I 
Ba “ei the opportunity to talk on it. 

Senator Jorpan. Thank you very much, Mr. Bloch. We are glad to 
have had your statement and I am happy I was able to stay and hear 
your statement. We will recess until , lees morning at 10:30 
in this room. 

(Whereupon, at 12:55 p.m., the hearing was recessed until 10:30 a.m., 
Thursday, February 4, 1960, in room 301, Old Senate Office Building.) 
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THURSDAY, FEBRUARY 4, 1960 


U.S. SENATE, 
COMMITTEE ON RULES AND ADMINISTRATION, 
Washington, D.C. 


The committee met, pursuant to recess, at 10:35 a.m., in room 301, 
Old Senate Office Building, Senator Thomas C. Hennings, Jr., chair- 
man, presiding. 

Present: Senators Hennings and Jordan. 

Also present: Langdon West, special counsel to the committee. 

The CHarrman. Will the committee please come to order. 

We are honored this morning, and indeed very glad to have the 
distinguished, senior Senator from Virginia, Senator Byrd, who is 
appearing here this morning, and for any statement that he might 
be pleased to make. 

Senator Byrd. 

Senator Byrrp. Mr. Chairman, I have the great privilege to present 
to the committee the former Governor of Virginia, who was Sor in 
North Carolina, but he is one of the most distinguished men who 
ever lived in our State. He had a notable career as Governor, was in 
the State senate of Virginia, and is one of the most outstanding men, 
not only in Virginia but I would say throughout the entire South 
of the country. 

He is a member of this Civil Rights Commission. He is very well 
informed about the matters that are before your committee, and I 
know you will give the utmost consideration to his presentation. 
Governor John S. Battle. 

The Cuatrman. I understand before the Governor—if you will be 
seated, please, sir, ana before the Governor proceeds, Senator Byrd, 
do you have further remarks? 

Senator Byrp. I would like to state I have another meeting before 
the Finance Committee. 

The CuatrMan. We understand that Senator Byrd, and we appre- 
ciate your coming here this morning. 

We are very glad to have with us this morning the able and dis- 
tinguished junior Senator from the Commonwealth of Virginia. 

Senator Rosertson. Mr. Chairman and gentlemen of the commit- 
tee, I appreciate your kindness in agreeing to hear me today. May 
I seen ? 

The Cuarrman. You may make any statement you wish. You 
may proceed in any way that pleases you, Senator Robertson. Do 
you have a statement relating to the legislation before this committee ? 

Senator Ropertson. Yes. 
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The CHarrMan. I assure the Senator that such statement as he has 
prepared will be embodied in and made a part of the record, and be 


available to members of the committee as well as members of the 
Senate. 


STATEMENT OF HON. A. WILLIS ROBERTSON, A U.S. SENATOR FROM 
THE STATE OF VIRGINIA 


Senator Rosertson. Mr. Chairman, your kindness in permittin 
me to appear before you today is much appreciated. I also am gla 
that you will hear today from our distinguished former Governor, 
Hon. John S. Battle. 

I regret that an important meeting of the Banking and Currency 
Committee will prevent me from staying to hear Governor Battle's 
testimony, but I can fully endorse the opposition which he will express 
to the four bills pending before you to authorize the Commission on 
Civil Rights to investigate the complaints of alleged discrimination 
against would-be voters, S. 2535, to establish a ena Elec- 
tions Commission with power to register voters and conduct elections 
for Members of the Senate and the House of Representatives, and 
the proposal last week of Attorney General Rogers with respect to 
the appointment of voting referees. 

Mr. Chairman, all of these proposals are in conflict with the Con- 
stitution, all of them would put the Federal Government directly into 
the business of conducting elections. The Constitution does not au- 
thorize this; the Constitution does not provide for this; the Constitu- 
tion does not permit this. 

Since I do not feel that any of the voter registration bills now pend- 
ing before this committee fall within the limited power of the Congress 
to amend State action with respect to the time, place, and manner 
of elections and all of them definitely deal with serious constitutional 
questions relating to the qualifications of voters clearly intended by 
the Constitution to be left exclusively to the sovereign States, I hope 
this committee will see fit at the conclusion of the hearings tomorrow 
to ask that all of these bills be sent to the Senate Judiciary Committee 
for careful study of the constitutional issues involved. 

In addition to being unconstitutional, I do not think any of these 
bills would work. Instead, they would breed confusion, controversy, 
and litigation. 

These proposals take three forms, purporting respectively to place 
the executive branch, the legislative branch, and the judicial branch 
of the Federal Government in the business of conducting elections. 

Four of these bills, S. 2684, S. 2719, S. 2783, and S. 2814, would 
authorize the Commission on Civil Rights, which would be made 
permanent, to investigate complaints that would-be voters are not 
being registered solely because of their race, religion, color, or na- 
tional origin. If they find this to be the case, the President would 
appoint temporary Federal registrars to register these would-be 
voters. Individuals so registered would have to be permitted to vote 
in Federal elections. Three of the bills provide criminal penalties, 
and one provides for “appropriate civil and equitable proceedings” to 
make sure these persons vote. In general, these bills follow the rec- 
ommendations of the Commission on Civil Rights. 
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Another bill, S. 2535, would establish a Congressional Elections 
Commission which would register voters and would conduct elections 
for Members of the Senate and House of Representatives. 

The proposal of Attorney General Rogers would authorize the Fed- 
eral courts to appoint “voting referees” to take evidence on the ques- 
tion of the qualifications of would-be voters. These voting referees 
would make findings that the would-be voters were qualified. These 
findings, after approval by the courts, would be certified through the 
Attorney General to the State election officials. State officials would 
then be subject to contempt proceedings if they did not accept the 
findings of the voting referees that these voters were qualified. 

All these proposals are in conflict with the Constitution. 

Article I, section 4, clause 1, of the Constitution provides that: 

“The Times, Places and Manner of holding Elections for Senators 
and Representatives, shall be prescribed in each State by the Legisla- 
ture thereof; but the Congress may at any time by Law make or alter 
such Regulations, * * *.” 

Article I, section 2, clause 1, of the Constitution provides that: 

“The House of Representatives shall be composed of Members chosen 
every second Year by the People of the several States, and the Electors 
in each State shall have the Qualifications requisite for Electors of the 
most numerous Branch of the State Legislature.” 

A similar provision was included in the 17th amendment for the 
electors voting for Senators. 

Article II, section 1, clause 2, of the Constitution provides that in 
the case of presidential electors: 

“Each State shall appoint, in such Manner as the Legislature thereof 
may direct, a Number of Electors, equal to the whole Number of 
Senators and Representatives to which the State may be entitled in the 
Congress; * * *” 

The 15th amendment and the 19th amendment provide that the right 
of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any State on account of race, color, previous 
condition of servitude, or sex. These amendments give Congress 
power to enforce their provisions by appropriate legislation. 

It has been argued that the 14th amendment supports these bills. 
The case of Minor v. Happersett ( (1874) 21 Wall. 162), is directly in 
point. There a woman was prevented from voting by a Missouri 
statute limiting the franchise to men. She argued that this violated 
the 14th amendment. The Supreme Court unequivocally rejected this 
contention. 

The above provisions of the Constitution dealing with elections and 
voting do not authorize the Federal Government to conduct elections 
in the States... There is a fundamental distinction between the author- 
ity to enact laws changing or superseding State laws respecting the 
times, places, and manner of holding elections or to enact laws to 
prevent State officials from depriving a person of his vote by reason of 
race, color, or sex, and the authority to register and qualify voters and 
conduct the polling. 


i ——— pennies may be contrasted in this respect with art. IV, sec. 3, clause 2, which 
provides that: 

“The ap shall have power to dispose of and make all needful rules and regulations 
respecting the Territory or other property belonging to the United States; * * *’ 








282 FEDERAL REGISTRARS 


At the time of the adoption of the Constitution the States were hold- 
ing their elections. It was, of course, assumed that they would con- 
tinue todoso. The choice of electors for Representatives—persons in 
each State having the qualifications requisite for electors of the most 
numerous branch of the State legislature—makes it clear that the new 

ower to vote for Representatives in the House of Representatives was 
derived from and was coterminous with the previously existing and 
continuing power to vote for the most numerous branch of the State 
legislature. The authority of the Federal Government to regulate the 
times, places, and manner of electing Senators and Representatives 
does not detract from the basic dependence of the Federal elections 
upon the State elections. This is clear in the case of elections for 
Representatives under article I, section 2, and under the 17th amend- 
ment in the case of elections for Senators. And, of course, the Federal 
Government has no authority (except to the extent needful to enforce 
the 15th and 19th amendments) over the selection of presidential 
electors or those who choose such presidential electors. Article II, 
section 1, of the Constitution vests the entire authority for the manner 
of choosing presidential electors in the State legislatures. 

I oppose all of these proposals on the general and sufficient ground 
that they would put the Federal Government directly into the business 
of running elections. In addition to this general basis for opposing 
these. bills, each of the three groups of proposals has additional flaws 
and defects which leave no doubt as to the need to defeat. these bills. 

The four bills, S. 2684, S. 2719, S. 2783, and S. 2814, which would 
authorize the President to appoint Federal registrars, raise other con- 
stitutional, legal, and practical problems, in addition to the basic lack 
of constitutionality involved in putting the Federal Government into 
the business of running elections. 

These bills follow, in general, the recommendations of the Commis- 
sion on Civil Rights and have generally similar provisions—a deter- 
mination by the Commission on Civil Rights that would-be voters have 
been deprived of their vote solely on account of race, religion, color, or 
national origin, appointment of “temporary” Federal registrars by the 
President, and qualification by the Federal registrars of individual 
voters. 

My conclusion that these bills: raise serious problems, constitutional 
and legal, finds support in the statements made by the Attorney Gen- 
eral when he unveiled his proposals on January 26. (Incidentally my 
reference to his views on these four bills should not be taken to indicate 
any endorsement by me of his proposal. I hope to make this quite 
clear later.) 

The first and perhaps the most obvious, constitutional defect is that 
these bills provide for determinations that a would-be voter has been 
rejected on acconut of race, religion, color, or national origin. What- 
ever support the 15th amendment may give for these.bills, and I do not 
think it gives any support, it can give no support whatever for actions 
based on religion or national origin. I would not, of course, favor 
discriminations based on these factors. I merely point out that there 
is no basis in the 15th amendment for action by the Federal Govern- 
ment on the basis of them. 

The second problem which arises under these four bills, which is, I 
think, the point to which the Attorney General referred, is that they 
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provide for what are in substance judicial determinations, of what may 
at times be delicate and difficult questions of law—the qualifications of 
voters and the reasons, alleged or actual, for finding by duly qualified 
State officials that particular would-be voters were not qualified—by 
persons not in the judicial branch of the Government, by persons not 
necessarily qualified themselves to make such determinations. 

I refer first to the Commission on Civil Rights, which would be 
authorized to make a determination that in one or more registration 
districts in the country citizens of the United States (not necessarily 
the petitioners themselves, it may be noted) are being deprived of the 
right to vote, solely for one of the four specified reasons. I refer also 
to the Federal registrars, who are to accept applications from would-be 
voters, and to determine whether they have the qualifications for elec- 
tors of that State. 

As the Attorney General has pointed out, “constitutional and legal 
problems * * * would arise under plans based upon a determination 
by a nonjudicial body that State officials have discriminated against 
citizens in violation of the Federal Constitution.” 

I agree. I do not believe it is necessary to debate this issue long. 
It should be enough to quote from article ITI, section 1, of the Con- 
stitution : 

“The judicial Power of the United States, shall be vested in one 
supreme court, and in such inferior Courts as the Congress may from 
time to time ordain and establish.” 

Another problem which these bills give rise to is their obvious lack 
of fundamental due process. The Commission would determine that 
“State officials have discriminated against citizens in violation of the 
Federal Constitution,” and the Federal registrars would determine 
that individual would-be voters are qualified to vote, in spite of con- 
trary rulings by the duly qualified State officials—all without notice 
to the State officials who are being charged with violations of the 
Constitution, without notice to the other voters who have duly qualified 
and whose votes will be nullified or frustrated by these new voters, and 
without notice to the candidates. There is nothing in these bills to 
prevent the State elections officials, the other duly qualified voters, and 
the candidates from seddenly finding on election day that the majority 
of the voters at any given election were qualified the day before by 
Federal registrars, of whose existence they may never even have heard. 

Under these bills, there is no appeal from the decisions of the Com- 
mission, no appeal from the decisions of the Federal registrar. If 
election officials do not let these voters cast their votes, they will face 
fine and imprisonment or contempt proceedings. And if a candidate 
or another voter challenges such a voter, he may well face a charge of 
conspiracy or a contempt proceeding himself. 

Such proceedings would violate every principle of due process and 
orderly procedure. It would be a wor invitation to fraud and 
corruption and vote buying. Elections under such procedures would 
be an utter farce. 

And the possibility of abuse is not remote. One of the most dis- 
tressing aspects of these bills is the unrestricted scope given to the 

President to name Federal registrars. The only qualifications are that 





284 FEDERAL REGISTRARS 


those registrars must be Federal officers or employees and that they 
must live or reside in or near the district in question (one bill requires 
them to live in that State; the others would let them go across State 
lines). But there are the only limits. There is nothing in the bill to 
prevent the President from naming a Supreme Court Justice or a 
district court judge, or the Senator or Congressman from the district. 
There is also nothing in the bill to prevent him from naming the com- 
manding officer of the nearest military post or the local Federal prose- 
cuting attorney. Nor is there anything in the bill to prevent him 
from naming a postal clerk, a messenger in the U.S. marshal’s office, 
or a busboy in a nearby Government cafeteria. The only qualifica- 
tions are that the Federal registrar must be employed by the Federal 
Government and that he “live,” or have a “legal residence,” somewhere 
near the district. 

And this is the temporary Federal registrar who, without notice, 
without hearing, without review, and without appeal, is to decide that 
would-be voters are qualified to vote in Federal elections, This is the 
official who is to decide whether a would-be voter meets the residence 
requirements of the State, whether he meets the literary requirements, 
or whether he is disqualified because he is incompetent, or a pauper, 
or has bet on the election or has engaged in a duel. 

I submit a set of tables prepared by the Library of Congress show- 
ing the voting requirements of the several States. . 


285 


FEDERAL REGISTRARS 





‘od 
*sABD OT 


‘sABD OF 


"sABD OF 


*(SsBjo 


*sABp OI 


7 Ls td 
= Ls Q 


wen SABD 09 
eee SABP 06 
ee eae syquoUul 9 
*(seorisnt 
40 «6 A[Quiesse = [BDU 
0} SdATJEIUESOIdel J10jJ 
940A 04) UMO} UT SYJUOUI g 
eeaceese = eS ““syquoUl 
Pea ore ee ““syquoul 9 
peatee. et et syjuoul ¢ 


ee syjyuoUl g 
ee SABP OF 
wa n--------------- “sABD 06 


aera sit atte sy juoUl F 
Se. SABD 06 


Pe ee sAep 09 
“-""1LM0} Ul SYZUOUI g 
Git ania ie acini tase sABp 0¢ 








plea JO 
qoujoeid Uy OUlT.L 





Ayunoo ul OulyL 





























’ a a a/si. 

GPE reste ee sABp OF |" -syquOUI g [~~~~~~~ “BYSBIGeN 
ee ne ee ee firm Ran SRA ee ee sABp 0g |--"" ">" ee Bue] UO 
peek = op” ~~|" "7" ~~" UysuOOST A sovewwogoul ease "Gieeen tT aeet TC 
“"""="Op--"| ~~ “BTUTBITA 3S0 AA *IBaA4 [ |~~~~"UM04 JO ABO Uy IBAA [ |~~~~SIBBA Z [~~~ ~~~ 1ddysstsst py 
EEF SRS op” ~~ |" "> “mOgsULYSB A COPE nr ee ee eee ee ee 
PO err ee Tee BIUTZILA “diysumoj 10 Ayo ul sABpog |~-“syquoUrg |~-~-"~-~ UBIO 

-"uM0} JO AIO UT SyQUOUI g [--~~"~~ op” ~~] ~~ “s}esnyoussR Py 
wher syjuoul g |~~~~“aBeA [ [~~ >"> pus Arey 

“090 
pee ys eee “"“quOTIIIO A ‘umoz ‘A910 Ul syyUOUT -g |~“SsyguOUT g |~~~"" ~~ ">" oufe ly 
anaes * All, Etieiaiaieibe. ‘syjuoul g ystied uy B04 [ |----"--Op™ > "| >"> ">" BUBTSTNE'] 
ee est Sene-§ 1°" 8s “Sere, ‘sABD 09 wo ereewnnes=="--su3uU0UI g |~~~~“1BeA T |~~ ~~" AKON{QUEY 
“syquoul ZI |~~~~~~~ 9ossouule, |, “Gf. .-| este ee a ght gees Segeseinne=Fre at tee en “sesuvy 
~---“3BoA | |" ~~ BjoHBC YINOg wee Se MOT 
~---gaBed Z |~~ BUT]OIBO YINO, OR. pp artes djysumo} uy sABp og |-“syjuoul g |--"~--~">> vuvI pu] 
Haren op-~~|"""" pues] spoyy *sAGDP QT |°"° 9-95" ""*-"- -* "gen. O6-F ~~ abed T I--~°°*""*""SoanTT 
p-9"Agen 5 i°" "eee ti “Ot ERR “~sh@p ng |-“syquoul g |--~~""""""~ “oqep] 
~-syquour g i--"*"*=""" et 00s ne ee eT er 2 “*"-81BIO0L) 
noes Ee S se 2 2A lt eet Ge HERE resp ger aces syjuoul g |~~~~>~ “Opo~*|oo ttre epHoly 
sea a il Getta ne eat tere “sABp 08 [~~~ >" syquoUl g [--~~*-"Op- ~~ |"-"--""-ezBM BOG 
woows o@p?o*i*="aner eee ee  i(‘(tC kt hn Te ROTI ns syjuoul 9 |~~~~~-op™~~|"-"> ~ gnoygoouu0D 

es op--~ ™ “BUT[OIBS) YWON *(uUMO04} 
arr Ivoh [ |-"-""""yIOX MON *sABP GT | 10 Aq]0 UT SABP Cg) SABP 06 |~-~~~--OP-~~|-----"~"-opBs0jOD 
“syjuoul ZI |~*~~~ OOTXOTY MON eae ee sABp 06 |--~~~ aie BIUIONITVO 
ee. UL ee syjuow g |"sqyuour ZI |~--"-~~~ sesueyly 
eee op-~~|~~""""Aesi0r MON ‘od Rendseseessennscomna a eee ne eee 
ens op” ~*|-aatysdurey] MON Re fo ee eeen nee ee a 
“-syjuoUl g |~~ ~~~" -"""BpBaen se Beet "Rees eulEqgely 

91819 pie.m JO aeig 
Uy OUILL ae19 qouloold Uy OU], 4junN00 Ul SUIT, Uj OWL 1819 

















fozet pus ezet ‘dd ‘oger ‘zz “uve ‘pl00ey [eUOTsse1ZU0p] 


syuau 94nd 94 QQUAPISAY 


“[ ATaV 





50433—-60—_19 


“m0T}0019 Ag » 













































‘SABP 06 ION z “UOT}II[9 BIOJOq S 

“sIvoA ¢ SOIBIE PeUL Ul pepisel savy isn Se ipeey tafaseties 00 toeaiaes 

1 I ‘uous : pin ~ : tad S[IBJEP 10J 4.10da1 Jo Apo ag ¢ 

Le Dilek 0149012 91OJ9qQ SABP 06 ISBEl FV 1 

2 | ERE Roe eee | cai 
eee S corconan a Shove: escaoviidowe snail Ede eee reoase te fooss-s-ss- 
a oT . 1Z OF eRe ae oe ee ayeuooey Ae os ag pee . ME oP ene @ Janeneienno= Leneaite 
& [sccielie ~sersclesente ae be es Grenyen ash = BIUIZITA 3894 = Retterenoe Be eloasees ace mn Be 2 « << OMeses=te9 & | n.--:----e agen 
OF z Pets sxX | Iz ane “WOT SUTYSB AA is won|-weensnenna=| ag _...-) fendecens Le fen-s-.------  wabeitea 
bed (z) | 12 penn ln ~~ By UIBIT A |o--=-<eee4es Pree eee 4 sosssopao-D rae ate 
Ms + = we npan a foe o> -yapee 7s aaa ee hy Ee Ge X [77> >>" sHesnyoessey 
o coe =] 1 tas, acts! fowenaseemnns (oe eee Be rrechonna- 
m eee | " | 1% ae ee a eee : SBXO I, | SSMS ire joes x x pula ial: > euspnney 
‘oar noses "1! 13 Me ee ee aossouud, |, 6 .llt(‘(ité«‘CR paneer tete a AES <n sek Bi Be vnbat an, fees 
- Ea wee Pao eee “-""""9 KY [-- >>>" BIOHVG YING fl, Se Re tse aoe4 Gries? VT Tee neene ss = [icensnor-a-sda 
s en ei ee hae ons SESE : BUT[OIBH YINOg | Serena =sorRNeen THe) a TP Renate Diletinh-nn-ennnne -- “aaah 
ey eS ecte S) oe kere —t ---pugsy epouy || si COOSA Rae Serer we) ) Ae BD Pansnspaneee ~~" 
a oe ee ee ape 1Z |; fon ~---eyuBafAsuued | ° : LeRESTS a. =< Gil ee men Bi dvasbabenmanse ‘nonal 
5) F xX | 1 i ge ae ae u0Z01Q |} “- sneei~ 4s = Sree ee? Td tt ea erm B pivenon-nndtena eae 
[ | ““(g) | 1% | oe BmMOYe[AO ed ; een es eee 8 OS eee Birt a -nn nose Suen 
| : | 1% | “<= "ogo | i ~eeestetl = IPAS AES Panacea oust 
8 ama F Iz xX BIONVC YON | ; ‘ . w---eery |g 0 eeneeeoee Rhein cnn marek sao 
ce Se reer (eh) —_ BUIJOIBD YON || ‘x eeeen : “ylio |) [ees*----- Didies-bmnnne aseueak 
: : “xX | IZ “eee aoe yI0X MON || A Re Miata 1B Bie encnecen Sr aaa 
a ; | 12 X | “==""-OOTXOFT MON | [--- wena}--- -x o---- SM Eitaismnonnn wesomee 
¥ ----| 12 | ao-=3 | N || > ee act ee ee tx] SED 
oes Se arte caceeeey Yous || xX | ee a ene eeee = ~“susuByly 
| a -"@) | 12 =r noenenenne| |e pieousedde Setasecnsus eae 
Sseiseesae dk eae Ce | jin Boose | Ceenoaal i |...-.--.csccage 
23 | x | xX X | 1% x suUBqely 
| | ae a 1) - i 
ZUTJOA OJ | pelnbel 2uljo 
4380 a pelnbel | ony diysuez}yy0 a181S | q7e8 1 “i sane ee 
— ' ms }ysuoz)}} ayBIE | {780 eystnbeleid alINbeI ony sud7 g 
AyeAo'] "io XBI[0d . I Aovlayyy | | sa | AyvAo'T xBq[[0d LoemrT ? ee — 




















spuamasinbat 424I]Q— |] AAV J, 


SS 
oa) 
N 





Q 
$ 
e 
a 
© 
3 
8 
4 
e 
fa 
a 
- 


*UOTJOOTO YONS JOJ postyouBIy 

“sp ‘so3eM UOTIOO[O ‘[eNp ;:AlOqU_ 
*(UOTIO[AUO0D 

JOpUN sy) uoTWee Ut AJOqUg 
*SOTITATIOB 

‘pexe} 4Ou suBIpUy 

‘pond 
‘uOT}OeTA Yons 

JO} postyouBsstp ‘840A 10} AIOgLIg 


eATsIOAqnS 


*$07819 
poyuyQ jo sAJes IB[NBey Uy 
@TTYM USTIBES PUB ‘SIOTTVS ‘SU9TP]OS 


‘uostid UT OTT MA 
*Sd}BIg POUL OF PUBIST 
epoyy Aq peped spuv] UO SuTpIsey 
*U0T}90[9 YONS 10} 
« « « UOT}IOI[O JV AlOqug ‘sIBeA 
* pos|qouvysip ‘esuesyoO U0} q 


*uostid 10 asnoysood UT OTIY AA 
*SMBI UOTIOO[I JopUN ssUdyO PZ 
“uoT}O9]9 Yons 
48 890A 4OU [[BYS ‘sesteyo U0T}001q 
‘od 


1 MB] UOTIOE[9 JO LOTYBTOTA, 
‘eng 


s19y10 














*UO}JOTAUOD JOPUN OTT AA + 
*9SUBTJO UOT}O99 JO UOSBAL], ¢ 


xX 


wm 


ww 





PARK KS 


AK 


eu 
snourejul 
10 AuO[a 

jo uols 
-SIUIUIOZ) 


ws OM 


* 


KK 


AMrK 


diqsuv 
-pieng 
Jepun 
‘auvSsUT 
‘SJOIP] 





~--="Zuy 104 A 
UTSUOOST M 
“"*""BTUTBITA ISOAA 


UO TZUTYSB AA 
BIUIBITA 


“=="==-qUOULIdA 
a nee 


=acee™ ee 
~--gesseuUaL, 
Byoyed YINos 
~-“"BuyoIBO) YINOg 


“--"-puesy spoyy 


~eruvaAlAsuuedg 

7 UOxzd1IO 

BuloYye[ AO 

~~~“ O14O 
“---"BIOHBC YUION 
“BUT[OIBD ION 


“-"""-WJOK MON 
-""-OOTXOJY MON 
AQS.10 ff MON 
alTysdule yy MON 
BPBAIN 
BySBIGaN 











‘asnoysood 10 uostid UT OTT AA 
*‘poxe} Jou suBIpU] 

*suB}pUy 

SuypseZe1 ,,2uTJOA JO} suOoT}ed 
-gilend,, Japun y10de1 Jo Apoq 90g 


*‘suv0d ¢ IO} ost yoUBIy 
-sIp ‘saonovid uoloe19 4dnN10O 


“poze SUyel SsoTUN S9OTA19S 
peuLIe W10J] peseyostp A[qeiou0y 
“SIP dsoy} PUB S19} JOSep ‘UOTINIT4S 
-U] aTQRILIeYyo 10 UOstid JO sayRUIUT 

‘asuoyo [eued 10) uOsTid UT 
“A10qt1q 
‘IIP[OS posueyosip Alqeiouoysiqg 


“‘pouostidury ort MA 


‘saqe1g pou Uy U10g 4ou 
s]UBpusdep UBT[OZUOP JO sseuTTO 


*1938M UOT1NI[9 UT poysoleqUy] 
‘suv0A OT pas}youny 
“SIP ‘sasuayO M0T}9e19 JO poyOJAUOH 


“uostid Ut OTIU AA 
“dysuszij10 0} IPqIsyjouy suaITy 


"s104}0 pue sjtiviae A 


s19y10 


Buyoa wort payijonbsip suosiag — [I] AAV], 


"4019099 ITM POOOUTIOD ¢ 


*pes0jsel 190g BABY SPUBI [TAJO sso 1 


euro 
snoulejut 
10 Auoja 

jo uols 
-SIUIMIOQ 


diysurt 
-pien3 
Jepun 
‘euesuy 
‘S}01DI 


BUBUOW 
pagucos<no oe 
Jddysstsst 


BIOSOUUT IW 
“> UBsTyOT A 


~"-~ s}JOsnYyoRsse Wy 
puvpAis jy 


BuBIsInoy 
Ayonquey 


aBMBIOG 
qnoyoeuU0D 
opesojoD 

wweee ee BYUIO}TIEO 








28S FEDERAL REGISTRARS 


These requirements differ widely from State to State. And many 
of the requirements are not and cannot be entirely objective. The 
storm stirred up by the book, “Why Johnny Can’t Read,” demon- 
strates that the whole question of literacy is a debatable matter. And 
every lawyer knows how easy it is for laeaestiin courts, and tax col- 
lectors to disagree on questions of “residence” and “domicile.” 

Will these Federal registrars establish a set of Federal standards 
for defining literacy, residence, and incompetence, or will the dif- 
ferent State rules on these subjects be followed ? 

The answer to this question is of vital importance, for under these 
bills there will be no appeal to court and no opportunity for the re- 
sponsible State officials to present their views on these questions. 

The Attorney General has pointed out another problem raised by 
these bills. As he put it, they would “fragmentize” elections. These 
“Federal voters” could vote in “Federal elections” for presidential 
electors, Senators, and Congressmen. They could not vote in the 
State elections being held at the same time. While I am glad to see 
at least some modicum of restraint in these bills, I can hardly imagine 
u more open invitation to confusion, controversy, and strife. 

If a voter is in fact qualified to vote in an election, and has been 
wrongfully deprived by reason of his race, he should not be limited 
to voting in the “Federal election.” This is clearly depriving him 
of his rights. But, as the Attorney General recognizes, the ex parte 
finding by the Federal registrar is clearly not a binding determination 
of the legal issue of the voter’s qualification to vote, and consequently 
it would obviously be improper to use this ex parte finding by a non- 
judicial Federal registrar as having any weight in any judicial pro- 
ceedings. 

I must say, however, that regardless of the impropriety of using 
these nonjudicial findings in judicial proceedings, it seems all too 
likely that every successful registrant under these bills would im- 
mediately apply to court for an injunction, and in his application he 
would argue that the findings of the Federal registrar 1s binding in 
the courts. But if the court does not accept the finding of the Federal 
registrar as binding, and if the court reviews the facts and finds 
that the would-be voter is in fact not qualified under the applicable 
State laws, a distressing conflict is then apparent. The Federal 
registrar holds a voter meets State voting qualifications and is there- 
fore entitled to vote in “Federal elections,” and this decision cannot 
be reviewed or appealed; the Federal court holds the same voter does 
not meet the same State voting qualifications, and is therefore not 
entitled to vote in State elections. 

So the voter is qualified to vote in the “Federal elections” for presi- 
dential electors, Senator, and Representative, but he is not qualified 
to vote for his Governor, his mayor, or for members of the most num- 
erous branch of his State legislature. 

I do not see how this result can be reconciled with the provisions of 
article I, section 2 of the Constitution and with the 17th amendment; 
I do not see how it is possible to say that these bills do not provide 
different qualifications for electors of Senators and Representatives 
and for electors of the most numerous branches of the State legis- 
latures. 
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Another constitutional defect of these four bills is that they un- 
dertake to regulate the elections of presidential electors. 

The advocates of these four bills claim that authority for them can 
be found in article I, section 4, clause 1 of the Constitution, which 
gives the Congress authority by law to make or amend regulations 
as to the times, places and manner of holding elections for Senators 
and Representatives. They urge that these bills would merely be a 
regulation of the manner of holding the elections. But this argument 
cannot apply to all “Federal elections” as defined in the bills, because 
it cannot apply to the election of presidential electors. Article IT, 
section 1, clause 2 clearly gives to each State legislature exclusively 
authority over the manner in which the presidential electors from 
that State are to be appointed. Whatever support these bills can 
derive from article I, section 4, obviously is inapplicable in the case 
of presidential electors. 

The exclusive nature of the authority of State legislatures over the 
manner of appointment of presidential electors was made clear as 
recently as the case of Ray v. Blair (1952) 343 U.S. 214. 

I have no doubt that further examination and study would disclose 
other constitutional and legal questions which these four bills would 
raise, and other grounds for opposing them. But I am convinced that 
the arguments I have already brought to your attention should be 
more than sufficient to lead the committee to reject them. 

I should hike to turn now to S, 2535, the so-called Congressional 
Elections Act. 

This bill would establish a Congressional Elections Commission, of 
three members, nominated by the President and confirmed by the Sen- 
ate. If requested by the Governor of a State or if it should find quali- 
fied voters are likely to be denied the right to vote and to have their 
votes fairly counted, the Commission would hold the election for a con- 
gressional district. It would register the voters, and it would conduct 
the election. It would certify the results of the election to the House, 
the Senate, and the Governor of the State. Its certification would be 
binding and conclusive. Judicial review would be provided for a 
person not allowed to register or to vote, but no review would be 
provided of any registration or vote. 

S. 2535 places the iederal Government in the business of conduct- 
ing elections for Senators and Representatives. The agency through 
which the Federal Government would act under S. 2535 is said to 
be an arm of the Congress. However, the Constitution does not pro- 
vide for or authorize the legislative branch of the Federal Govern- 
ment to carry out elections, any more than it does the executive branch. 
I should like to refer back to my earlier discussion of the constitutional 
problems involved in having the Federal Government carrying on 
elections, rather than repeat them here. 

S. 2535 provides that a certification by the Commission of the results 
of an election “shall constitute the binding and conclusive determina- 
tion of the results of the election (sec. 501). This appears to be a clear 
violation of article I, section 5, of the Constitution which provides 
that: “Each House shall be the Judge of the Elections, Returns and 
Qualifications of its own Members * * *” 

I do not think this authority is one that can be delegated by the 
Senate or by the House of Representatives. And even if it could be 
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delegated, I do not think the Senate should delegate this sovereign 
function to a Commission nominated by the President, and I see no 
reason to think the House of Representatives would delegate the 
comparable function vested in it by the Constitution to a Commission 
nominated by the President and confirmed by the Senate. 

While S. 2535 provides for judicial review of a complaint by a 
would-be voter that he was not permitted to register or to vote, the bill 
provides no judicial or other review of the Commission’s decision 
that it should conduct an election, and no judicial or other review of a 
decision to permit a person to vote. It provides for no notice to the 
officials of the State or the officials of the district where the Commis- 
sion determines to hold the election, either as to the decision to hold 
the election or as to the decision to register individual voters. 

All the dangers of ex parte proceedings, all the dangers of star- 
chamber proceedings which I mentioned in discussing the first four 
bills are inherent in this bill. 

Under S. 2535, the Congressional Electtions Commission would be 
authorized to conduct elections, if it is requested to by the duly em- 
powered official of the State or if it determines that qualified electors 
in a district “are likely to be denied their right in such primary, 
special, or general election to cast their votes and have them fairly 
counted.” 

It is by no means clear what having votes “fairly counted” means, 
Would this provision give relief, for instance, for the gerrymander- 
ing of Illinois congressional districts described in Colegrove v. Green 
(1946) 328 U.S. 549? In that case the Supreme Court affirmed the 
dismissal of a complaint based on the fact that the populattion of one 
congressional district in Illinois was 112,116, and the population of 
another congressional district in Illinois was 914,053. The court 
recognized that this and similar “glaring disparities” offended “stand- 
ards of fairness.” It refused, however, to undertake the job of re- 
districting Illinois, on the ground that this was a political matter en- 
trusted to Congress under the Constitution. 

I think the Senate needs a clear explanation of the words “fairly 
counted” before it considers S. 2535. 

S. 2535 does not apply to the election of presidential electors, pre- 
sumably in recognition of the fact that the manner of appointing 
presidential electors is vested exclusively in the State legislatures by 
article IT, section 1 of the Constitution. This avoids a constitutional 
problem found in the first four bills discussed earlier. But, it in- 
creases the “fragmentizing” of the voting. State elections and presi- 
dential elections would be carried on under one set of standards, and 
one group of voters would be qualified to vote in those elections. 
Congressional elections would be carried on under another set of 
standards, by different officials, and a different group of voters would 
be qualified to vote in those elections. 

A bill which raises such constitutional, legal, and practical problems 
as these should not be accepted by this committee. 

I should like to turn now to the Rogers proposal for a moment. I 
have had no adequate time in which to study it. Nevertheless, I would 
like to make at least some preliminary comments. 

The Rogers proposal would place the registration of voters in the 
hands of “voting referees” appointed by the Federal courts and it 
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would authorize contempt proceedings against an election official who 
did not obey the orders of a “voting referee.” This proposal would 
put the Federal Government in the business of carrying on elections 
through the judicial branch, while the previous proposals did so 
through the executive and legislative branches. The objections to 
putting the Federal Government in the business of carrying out elec- 
tions apply no matter what branch is given the job. 

To put the judicial branch in the business of carrying out elections 
is particularly objectionable. It would violate the principles laid 
down by the Supreme Court in the Illinois gerrymandering case I 
mentioned earlier (Colegrove v. Green (1946) 328 U.S. 549). The 
Court’s opinion contains the following statement at page 556: 

“To sustain this action would cut very deep into the very being of 
Congress. Courts ought not to enter this political thicket. The 
remedy for unfairness in districting is to secure State legislatures that 
will apportion properly, or to invoke the ample powers of Congress. 
The Constitution has many commands that are not enforcible by 
courts because they clearly fall outside the conditions and purposes 
that cireumscribe judicial action. Thus, ‘on demand of the execu- 
tive authority,’ article IV, section 2, of a State it is the duty of a 
sister State to deliver up a fugitive from justice. But the fulfillment 
of this duty cannot be judicially enforced (Kentucky v. Dennison, 
24 How. 66). The duty to see to it that the laws are faithfully exe- 
cuted cannot be brought under legal compulsion (Mississippi v. John- 
son, 4 Wall. 475). Violation of the great guaranty of a republican 
form of government in States cannot be challenged in the courts 
(Pacific Telephone Co. v. Oregon, 223 U.S. 118). The Constitution 
has left the performance of many duties in our governmental scheme 
to depend on the fidelity of the executive and legislative action and, 
ultimately, on the vigilance of the people in exercising their political 
rights.” 

It is just as improper for the Congress to set the courts up in busi- 
ness as election officials as it is for the court to do the same thing on its 
own initiative. 

The Rogers proposal would authorize the voting referee to receive 
applications, take evidence, and make findings to the court as to 
whether applicants are qualified to vote. A review by the court is 
provided, but the findings must be accepted by the court “unless 
clearly erroneous.” These applications and findings apparently 
would be made ex parte. No notice need be given to the State officials 
who had poorly found the would-be voters unqualified, and no 
appeal is provided from the court’s determination. 

Under the Rogers proposal any election official who does not imme- 
diately carry out the orders of the court would be subject to contempt 
proceedings, without jury trial. The issue of contempt proceedings 
without jury trial is a vast one, which I can only mention here. 

I should like to urge one final point upon the committee. You have 
here a number of bills, some introduced last fall, some introduced this 
January. 

And the Rogers proposal, along with the Rogers criticisms of the 
Federal registrar bills, was only made public on January 26. Any 
proposal to put the Federal Government into the business of conduct- 
ing elections should not be acted on without careful consideration. 
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Such a radical change in constitutional theory and in Federal pengions 
must not be adopted without careful study. This is particularly so 
with respect to bills which the Attorney General has publicly stated 
“present serious problems with respect to reach and effectiveness,” 
problems which he later describes as “constitutional and legal ques- 
tions which would arise under plans based upon a determination by a 
nonjudicial body that State oficials have discriminated against, citi- 
zens in violation of the Federal Constitution.” 

I understand that the Attorney General will come before the com- 
mittee and explain just what he has in mind by these criticisms. Con- 
ceivably the bills might be amended so as to eliminate these questions, 
though I doubt if this can be done. However, these statements cannot 
be disregarded. The Attorney General might also be able to explain 
how his bill would work, and he might wish to discuss some of the 
more obvious constitutional and legal problems which arise in his bill. 
Such an explanation is obviously needed. The Congress cannot.swal- 
low the Rogers proposal blindfold, any more than it can overlook the 
criticisms which he has made of the bills now pending before the 
committee. 

Accordingly, I urge the committee to take a careful look at these 
proposals. I am convinced myself that each and every one of these 
proposals is unconstitutional, unwise, unworkable, and impractical. 
T am convinced that a careful analysis of each bill will make this clear 
to each of the members of the committee. 

Senator Roperrson. Thank you very much. 

The Cuamman. Thank you very much, Senator Robertson. I am 
sure your statement is in conformity with your usual observations 
and discussions on the floor of the Senate. Whether we happen to 
adhere to your particular point of view or not, we know that you al- 
ways do extensive research preceding your very able presentation. 

Senator Ropertrson. As the chairman knows, I have always re- 
garded the Sage of Monticello, Thomas Jefferson, as our greatest 
political philosopher. And the keystone of the arch of his political 
aepeon, od is the rights of the States. Consequently, I feel I would 

. remiss in my service to my State, which has honored me with a 
position in the U.S. Senate, if I did not always insist on retaining all 
of the rights of the States which I think the Constitution intended 
for them to have. 

Thank you so much. 

The Cuatrman. Thank you very much, Senator Robertson. 

Governor Battle, if you will bear with us for just a moment, the 
distinguished Senator from Arkansas is here this morning, Senator 
McClellan. 

Senator McCietian. Thank you, Mr. Chairman. 

The Cuarrman. I do not know what other commitments the Sen- 
ator has. Of course, we all know the Senate went into session at half 
past 9 this morning, having been in session until past 11 o’clock last 
night, and it is the intention of the minority leader, as so exp 
to ask for a number of live quorum calls today. 

I make that statement, gentlemen, only for the purpose of indicat- 
ing to all witnesses who have been good enough to appear here today 
that we do not propose to foreclose any witness from saying anything 
and all things which he may care to advert to. There is, however, at 
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this late hour of the hearings, which have been in progress since the 
18th of January, a list of some 11 witnesses, and it is not necessary 
for me to point out, I am sure, that as the distinguished junior Senator 
from Virginia indicated, that subsequent to his request, and as the 
Chair also indicated, that any prepared statements or remarks which 
any of the witnesses might care to offer will be included in the printed 
hearings of these proceedings. 

As witnesses can see, there are but two members of the Committee 
on Rules and Administration here today, and, unfortunately, there 
are so many conflicts, as I am sure you know. It indicates no lack of 
interest on the part of other Senators that they are not here, but merely 
that there are other important matters to which they must devote some 
time and attention. 

Senator McCietian. Thank you, Mr. Chairman. I shall wait until 
Attorney General Bennett of my State can testify, and I will be happy 
to introduce him at that time and make some brief remarks. 

The CuHatrmMan. We are very glad to suit your convenience and your 
pleasure in that matter, Senator McClellan. 

Senator McCietitan. Thank you, sir. 

The CHatrMan. We are very glad to have you here today, Governor 
Battle. 

Mr. Battie. Thank you, Mr. Chairman. 

The CHatrman. You may, of course, proceed, and you may be 
seated, if you care to. 


STATEMENT OF JOHN S. BATTLE, MEMBER, COMMISSION ON CIVIL 
RIGHTS 


Mr. Barrie. First, may I be permitted to express my appreciation 
of the invitation of the chairman and my regret it was impossible for 
me to appear on the day you first suggested, sir. 

The CHarrman. We understand. 

Mr. Battie. To also express to Senator Byrd and Senator Robert- 
son, if I may, my appreciation of their overly kindly remarks. 

Now, Mr. Chairman, and gentlemen of the committee, I had the 
privilege of serving as a member of the Commission on Civil Rights 
established by act of the Congress of September 9, 1957. 

The Commission, in its report to the President and the Congress, 
recommended, among other things, that the Presi ient be authorized 
to appoint Federal registrars of elections under the conditions and 
with the powers therein outlined, and I understand that bills have been 
introduced and are now before this committee designed to carry out 
this recommendation of the Commission.on Civil Rights. 

I disagreed with my colleagues in this recommendation and your 
chairman has graciously invited me to appear and give you my reasons 
for my disagreement. 

I am not a constitutional lawyer and do not have any peculiar 
knowledge of this subject but do have very deep convictions relative 
to it. 

The recommendations of the Commission and the bills which are 
before the committee designed to carry out those recommendations 
may be summarized as follows: 
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When a citizen of the United States believes he has been deprived 
of the right to register and vote because of his race, religion, color, 
or national origin, he may file with the President a petition setting 
out those facts and request the appointment of a Federal registrar for 
his registration district. When, within the time specified in the bills, 
the President receives nine or more petitions from individuals who 
reside in the same registration district, he shall refer the petitions to 
the Commission on Civil Rights. The Commission shall investigate 
matters set forth in such petition “and if the Commission determines 
that any individual who files such petition is, solely because of his 
race, religion, color, or national origin, being deprived the right to 
register as a voter under the laws of the State in which he resides, the 
Commission shall certify such determination to the President.” 

Upon the receipt of such certification, the President “shall establish 
an office of Federal registrar for the registration district in which the 
individual who filed such petition resides and appoint a Federal 
registrar for such registration district from among officers or em- 
ployees of the United States who reside within the State and within 
or near such registration district.” 

The Federal registrar shall accept registration applications and 
all applicants whom the registrar finds to be properly qualified, under 
the laws of the State, shall be registered to vote for all candidates 
for Federal elective office in Federal elections held in such district. 
Each individual so registered shall have the rght to vote and have his 
vote counted for all candidates for Federal elective office in any Fed- 
eral election held in his registration district. 

My objections to the recommendations of the Commission on Civil 
Rights and to the bills now before this committee are as follows: 

First: The preservation of our Federal system is of supreme im- 
portance. Rights, privileges, and obligation of the States and of the 
Central Government as delineated in the Constitution of the United 
States must be preserved. The Constitution clearly reserves to the 
States the conduct of elections and the qualification of voters in such 
elections. Under the bills before this committee, a vital part of the 
election machinery will be taken away from the States and turned 
over to the Federal Government. 

Second: The Federal registrar voter plan would be cumbersome 
and difficult of administration. It would set up two sets of voters: 
the one group permitted to vote in all elections and the other group 
permitted to vote only in Federal elections. When a name is placed 
on the Federal list, there appears to be no way of correcting that 
list, even though the voter may subsequently become disqualified 
under the provisions of State law, that is, by being convicted of a 
felony, nat so forth. No method of transfer of voters from one 
voting: precinct to another is prescribed, and I emphasize this, if the 
chairman please, no right of appeal is provided on behalf of a State 
official or of the applicant to register. 

These bills would place in the hands of a Federal official or em- 
ployee who would, in rural sections, of necessity, be a second- or 
third-class postmaster or post office employee, deputy marshal, and 
the like, as the only Federal official or employee available, the duty 
and authority to interpret and give effect to State laws relative to 
qualification of voters and determine whether the applicant to vote 
be properly qualified under the laws of his State. 
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He must further determine whether the applicant has been denied 
the right to register on account of his race, religion, color, or national 
origin, and having made all of these decisions, he may register the 
applicant to vote in an election for Federal officials or decline such 
registration. 

Let me repeat and emphasize as strongly as I can that the deter- 
mination by this Federal employee as to the propriety of the registra- 
tion of an applicant would be final and conclusive. It could not be 

uestioned in any proceeding except possibly upon the ground of 
Load or gross dereliction or duty on the part of the registrar. I 
know of no such finality of authority being given any official of the 
Federal Government short of the Supreme Court of the United 
States. 

The Attorney General of the United States in his statement of 
January 27, in referring to a bill presented by him, said: 

I believe this bill would be more effective than the Federal registrar proposals 
and would avoid many of the serious and practical problems connected with 
Federal registrars. 

Third. The recommendations of the Commission on Civil Rights 
and the bills before the committee are, in my judgment, clearly uncon- 
stitutional for they charge the Commission with the duty of inves- 
tigating and determining whether or not the allegations contained 
in the petitions filed with the President are true. If the Commission 
should find that the petitioners are being deprived of the right to 
vote in Federal elections solely because of race, religion, color, or 
national origin, the Commission shall so certify to the President. The 
act under which the Commission on Civil Rights was created provides 
that it is “in the executive branch of the Government” and yet under 
these bills, this arm of the executive branch of the Government is 
called upon to perform a judicial function and this without notice 
to the interested parties or appeal from its decision. 

The requirement of the performance of this judicial function by an 
agency in the executive branch of the Government clearly violates the 
fundamental requirement of the Constitution of separate and distinct 
functions in the executive, legislative, and judicial branches of 
Government. 

The Attorney General clearly was conscious of this fundamental 
objection when in his statement of January 27 he said: 


This would avoid— 
referring to his own bill— 


the constitutional and legal questions which would arise under plans based upon 
a determination by a nonjudicial body that State officials have discriminated 
against citizens in violation of the Federal Constitution. 

And referring to proposals in the bills before the committee, he 
continued : 

Since these other proposals are not within the established judicial framework, 
they would, I believe, be subject to a more extended and severe legal challenge. 

It would appear unnecessary to say more on this phase of the 
matter except we might comment that in the event these bills are 
enacted into law, it will be the duty of the Attorney General to defend 
them and in view of his public statements to which I have referred, he 
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would certainly be in an embarrassing, if not impossible, position 
before the Court. 

Fourth. Although the Commission on Civil Rights is in the execu- 
tive branch of the Government, it does not appear to be amenable to 
the President, but, rather, the contrary, for upon the certification by 
the Commission on the petitions to which I have referred, the Presi- 
dent “shall appoint” a Federal registrar. Here, the Commission 
appears to be superior to the President, for upon its finding, whether 
such finding is justified or not, the President “shall appoint.” He 
has no discretion in the matter for the language of the bills is definite 
and explicit. 

Now, with reference, Mr. Chairman, if you please, to the Attorney 
General’s bill, in an effort to present to the Congress a plan which he 
could defend, the Attorney General has prepared and submitted a bill 
which I believe is now before the committee. 

This bill is nothing more or less—— 

The Cnamnan. My delay this morning, Governor Battle, I might 
say, was because of a call from the Attorney General relating to his 
testimony on Friday—that he would be here tomorrow. He told me 
that he did not propose to have a bill or ask that a bill be offered em- 
bodying the plan that he wanted to testify about tomorrow. So there 
is no bill presently pending. 

Mr. Barrier. Well, I take it, my comments then on that would be 
out of order, sir. 

The CHarMan. It is really technical because the Attorney General 
has submitted a memorandum and a proposal. But there is no bill 
before us as yet. 

Mr. Barrie. I had about completed my statement, sir, and I just 
had one page on that subject. 

The Cuarmman. I did not want to interrupt you except to indicate 
to you that nothing as yet has been introduced as a bill which embodies 
the Attorney General’s plan. However, it is perfectly proper and in- 
deed desirable for you to discuss it. 

Mr. Barrie. Sir? 

The CHarrman. I say it is is perfectly proper and indeed desirable 
for you to discuss it, if you care to do so. 

Mr. Barrie. I thank the chairman very much for his consideration. 
Technically, I presume I am out of order. 

The Cuatrman. I did not mean to raise the technical point, Gover- 
nor. I just wanted to advise you that there is presently no bill before 
us. 

Mr. Barrie. Well, I hope there will not be a bill. The bill, if the 
chairman please, which was carried verbatim in the New York Times, 
in the issue of January 27, at which time the Attorney General’s state- 
ment was carried verbatim, is the statement to which I have made 
reference, and that bill is nothing more nor less than a refinement of 
the old act of 1870, as amended, described as the Enforcement Act and 
generally known as the force bill of Reconstruction days. 

It resurrects the specter of reconstruction which those of us who 
live in the southern portion of our reunited country had hoped and 
believed had been forever buried. The force bill, which was so ob- 
noxious, was, in 1894, repealed by the Congress by an act which sets 
out the various code citations of the Enforcement Act, and not being 
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satisfied with that, concludes—the author of this act seems to have 
been very anxious that he wipe out the whole works, for he eoncludes: 
All statutes and parts of statutes relating in any manner to supervisors of elec- 
tion and special deputy marshals be and the same are hereby repealed. 

The bill of 1870 provides for “supervisors of election.” The At- 
torney General’s bill, in an effort apparently to make it more palatable, 

rovides for “voting referees,” but their powers and duties are sub- 
stantially the same. 

The bill of 1870, when attacked on constitutional grounds, was sus- 
tained by a divided Supreme Court as being authorized under article 
[, section 4, of the Constitution, which, it will be recalled, provides— 
the times, places, and manner of holding elections for Senators and Representa- 
tives shall be prescribed in each State by the legislature thereof; but the Con- 
gress may at any time by law make or alter such regulations, except as to the 
places of choosing Senators. 

Although the 14th and 15th amendments had been adopted prior to 
the passage of the bill of 1870, no reference to those amendments was 
made in the Court’s decision. The Enforcement Act, by its terms, 
operated only in elections for Members of the House of Representa- 
tives, and the Court in its decision in Fa parte Siebold, 100 Supreme 
Court Reports, page 393, used this language: 

We do not mean to say, however, that for any acts of the officers of election 
having exclusive reference to the election of state or county officers they will be 
amenable to Federal jurisdiction. 

It is further interesting to note, Mr. Chairman, that one of the cases 
sustaining the Enforcement Act arose from Maryland and the other 
case came up from Ohio. 

The Attorney General’s bill further provides, when authorized by 
the Federal district court, the so-called referees shall attend at any 
time and place for holding any election in which any person authorized 
by the court shall vote or is entitled to vote and report to the court 
whether any such person has been denied the right to vote. He shall 
also attend at any time and place for counting the votes cast in the 
election at which any such person would vote and report to the court 
if any vote cast by such person has not been properly counted. So 
that under this bill, this Federal referee would be present when the 
election officials counted the ballots and this even in a State, county, 
or municipal election. 

It is difficult to see how this Federal referee could ascertain that 
the vote cast by the voter he had registered was properly counted, un- 
less he examined every ballot cast and even then he could not be cer- 
tain for it is common knowledge that some ballots are thrown out be- 
cause of improper marking or mutilation. 

If I might interpose there, Mr. Chairman, that in the hearings con- 
ducted by the Commission on Civil Rights and in its report, there is 
not a scintilla of a suggestion that any vote had not been counted as 
properly as it was cast. 

The Attorney General’s bill would, therefore, appear to be objec- 
tionable because it would set up two lists of qualified voters. It would 
deprive the States of their time-honored rights to administer the 
voting processes. It would authorize the appointment of Federal 
officials with the right of genera] supervision over the voting of elec- 
tors and be at least of highly doubtful constitutional validity in that 
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it embraces within its terms the election of every State and local 
official. 

In my judgment, Mr. Chairman, the present laws are ample to take 
care of the situation as revealed in the report of the Civil Rights Com- 
mission. 

I do not for one moment condone conditions such as were recited in 
the report of the Commission on Civil Rights, but I believe the 
remedies proposed are worse than the malady, and I am further of 
the opinion that there is ample legislation already enacted which, if 
properly invoked, would correct the conditions complained of. I 
would refer in this connection to, first, 18 U.S.C.A. 242, which makes 
it a crime for State election officials willfully to deprive any qualified 
person of the right to register, vote, or have his vote counted as cast. 

Second, to 42 U.S.C.A. 1983, 1985, and 1988, which vests in each 
citizen the right to sue State election officials for damages or for pre- 
ventive relief if he is actually denied or threatened with denial of his 
right to register, to vote, or to have his vote counted as cast. 

Third, under the Civil Rights Act of 1957, now 42 U.S.C.A. 1971, 
the Attorney General may sue State election officials to prevent any 
qualified citizen from being denied his right to register or vote. 

I conclude, therefore, with the statement I filed with the report of 
the Commission on Civil Rights: 

I concur in the proposition that all properly qualified American citizens should 
have the right to vote, but I believe the present laws are sufficient to protect 
that right and I disagree with the proposal for the appointment of a Federal 
registrar which would place in the hands of the Federal Government a vital 
part of the election process so jealously guarded and carefully reserved to the 
States by the Founding Fathers. 

Thank you, Mr. Chairman. 

The Cuatrrman. Thank you, Governor Battle. 

Have you any questions, Senator ? 

Senator Jorpan. I have not. 

The CuairMan. Senator Jordan has no questions. 

Governor Battle, there are a good many things I would like to dis- 
cuss with you with profit to myself. 

Mr. Battie. Yes. 

The CuatrmMan. However, we are working under certain handicaps 
today as totime. I want you to know that as a distinguished Amer- 
ican and former Governor of a great State and member of the Presi- 
dent’s Commission on Civil Rights, we appreciate very much your 
having taken the time and trouble to prepare your statement and 
to come here and present it to us, which is of benefit on this question 
of greatest importance. 

Mr. Battie. Thank you, Senator. 

The CuatrmMan. Thank you, Governor. 

Senator McClellan, we are glad to recognize you for such remarks 
as you may see fit to make, Senator, of course, and if it is your wish 
to present the distinguished attorney general of your State. 
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STATEMENT OF HON. JOHN L. McCLELLAN, A U.S. SENATOR FROM 
THE STATE OF ARKANSAS 


Senator McCrietxan. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, I appreciate this 
opportunity to appear before your committee. I am here primarily 
to introduce the distinguished attorney general of my State, the 
Honorable Bruce Bennett, who will testify in opposition to the so- 
called Federal registrar bills now under consideration by your com- 
mittee. 

I wish, however, before presenting Attorney General Bennett to 
briefly state my views on these bills. To me these bills represent 
simply another step in the tragic wearing away of the very foundation 
stones on which our Republic rests. Ours is a republic—a union of 
States and the very genius and essence of our Federal system—clearly 
and unmistakenly spelled out in the Constitution itself—is that powers 
not delegated to the Federal Government by the Constitution—nor 
prohibited by it to the States—reside in and are reserved to the States 
respectively, or to the people. 

Yet, in the past few years it has been our grave and painful mis- 
fortune to witness unprecedented encroachment, usurpation, and in- 
fringement of the prerogatives of the several States and a correspond- 
ing assumption of power by the Central Government. This most dis- 
turbing alteration and modification of our Federal structure has been 
implemented and expedited by judicial decision, legislative enactment, 
and executive fiat. 

Indeed, it apparently has become increasingly popular in some 
quarters to advocate the expedition of this change, as is manifested 
in the unjustified preoccupation of this Congress with measures which 
would further usurp the constitutional provinces of State jurisdiction 
and power. 

While it may be currently politically expedient to do so, I would 
remind those who pursue that course that we cannot continue to weaken 
and undermine the foundation upon which the structure of our Gov- 
ernment rests without jeopardizing the liberties that have vouchsafed 
to us the greatest freedom any people have ever enjoyed. 

The bills under study here by your committee seek to project the 
Federal Government into the area of determining qualifications of 
electors for national offices. This matter, according to my interpreta- 
tion, is clearly reserved to the States by article I, section 2, and amend- 
ment XVII of the Constitution. These sections respectively prescribe 
that the electors of U.S. Representatives and Senators shall have the 
qualifications requisite for electors of the most numerous branch of the 
State legislatures. The manner of choosing their presidential electors 
is similarly reserved to the States by article IT, section 1, of the Consti- 
tution. The States power over suffrage is thus unmistakenly clear in 
the absence of a showing that some right guaranteed by other sections 
of the Constitution has been transgressed. 

I therefore respectfully urge this committee, Mr. Chairman, to put 
aside the consideration of these measures, which I believe to be not 
only contrary to the letter and spirit of the Constitution, but certainly 
inimical to the public interest and the preservation and perpetuation 
of our system of government—a system that has made us the greatest 
nation on earth. 
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Now, Mr. Chairman, I would ask permission at this time, and if I 
receive it, that I may submit and have published in the record a state- 
ment by the Governor of Arkansas. Pan advised that he may for- 
ward such a statement to me with the request that it be submitted for 
the record. 

If I may have that permission—I do not know what time you intend 
to close your hearings—permission to insert in the record a statement 
from the Governor of Arkansas. 

The Cuarrman. Of course, we will be very glad to have your state- 
ment. 

Senator McCietian. Not mine. I said the Governor of Arkansas 
has indicated he would like to send a statement in. If I receive it, 
would you tell me at. what time you close the record of the hearing ? 

The Cuarrman. We had hoped by tomorrow, February 5, Senator 
McClellan, inasmuch as we—— 

Senator McCiet.an. I would not ask for any extension of time, 
but if I receive it within that time, I would like to file it. 

The CuarrMan. We do not want to be arbitrary about it, but we 
had intended and hoped to have the hearings printed and available to 
Members of the Senate when legislation touching upon so-called civil 
rights would be taken up on or about February 15. 

Senator McCietian. Yes, I understand that. If I receive it in time, 
I will file it; if I do not receive it, I will not. 

The CratrmMan. I am sure the Senator knows that we will make 
every effort to include it in the hearings and have it made a part of 
the hearings, and that we would only urge that the Senator exercise— 

Senator McCrerian. If I do not put it in here; I will put it in the 
Congressional Record. 

The CHatrMan. Yes. 

Senator McCrietian. Now, Mr. Chairman, and members of the com- 
mittee, it is my pleasure indeed to present the Honorable Bruce Ben- 
nett, the attorney general of Arkansas. 

I may say for Mr. Bennett that he and I have had a personal friend- 
ship dating from the time I entered the Army and Navy Hospital in 
Hot Springs, Ark., in 1938, I believe it was, many, many years ago, 
and he is a citizen of my congressional district. and has served as 
prosecuting attorney, and also where he is now serving his second 
term as attorney general of Arkansas, and one who has been very 
active in the fight that we feel we are making to preserve constitu- 

tional government. and protect the rights of the sovereign States of 
this country, and I am pleased to present him to you. 

The Cuarrman. We thank you very much, Senator McClellan, for 
your very thoughtful and carefully prepared remarks and statement. 
We are very glad to have with us the distinguished attorney general of 
the State of Arkansas who is here to give us the benefit of his counsel 
and views 

We are very glad to hear from you, Mr. Attorney General, and you 
may, as the Chair has indicated to other witnesses, proceed i in any 
manner that suits you. 

Senator Olin Johnston is here, I see. How many others are here 
waiting to testify or to present witnesses? There are three. Thank 
you, gentlemen. We will undertake to reach you as soon as we pos- 
sibly can, and ask your indulgence. 
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Mr. Attorney General, you may proceed. 

Senator Jorpan. May I make one remark. I have another commit- 
tee meeting I must go to. I am sorry I cannot hear your distinguished 
attorney general or the other distinguished citizens who want to ap- 
pear. Tt is not a lack of interest which impels me to go, I assure you, 
as my good friend, Senator McClellan, knows. 

The Caiman. Thank you, Senator Jordan. We all have conflicts 
today, as Senator Jordan has indicated. 


STATEMENT OF BRUCE BENNETT, ATTORNEY GENERAL, STATE OF 
ARKANSAS 


The Cuairman. We are very glad to have you, Mr. Attorney Gen- 
eral. There is one fellow who has to be here, and that is the chairman 
of the committee, and I am pleased to be here because of my duty and 
my opportunity to be here; but again I say that anything that you 
have to say to us will be read, I am sure, by the other members, ‘the 
other eight members of this committee, "and, indeed, by the entire 
Senate. 

Mr. Bennetr. Thank you. 

The Cuairman. You may proceed in any manner you wish, 

Mr, Bennerr. Thank you very much, Mr. Chairman. 

Thank you so much, Senator McC lellan, for that introduction. I 
am quite sure our feelings are mutual in respect. 

Gentlemen of the committee, my name is Bruce Bennett. I am at- 
torney general of the State of Arkansas, having been elected for a 
term which commenced on January 15, 1 57. Twas reelected in 1958 
without opposition in the primary and general election. 

I have lived in Arkansas all of my life; served 514 years in the 
Army and Air Force with duty in Europe and the South Pacific as 
a bomber pilot. I graduated from the Vanderbilt University Law 
School in January 1949. In 1952, I was elected district prosecuting 
attorney for four counties in south Arkansas and served through 
1956, at which time I assumed my present duties. I have served as 
chairman of the Southeastern Attorneys General Association, com- 
posed of 16 States. 

In 1943 the Arkansas Legislature enacted a law cited as the “Uni- 
form Law to Oppose Federal Encroachments.” This act directed 
the attorney general to inform the Arkansas Senators and Representa- 
tives in Congress of legislation which in his opinion was objectionable 
as being a Federal encroachment upon State powers. Under Act 166, 
Arkansas Acts of 1948, it is made the duty of— 
the attorney general to likewise cooperate with such other attorneys general 
in making studies and examinations of all now pending or hereafter proposed 
congressional legislation to determine whether the same may result in Federal 
encroachments into the normal field of State legislation or State functions, or 
whether same is harmful or beneficial to the interests of the State or its citizens, 
and advise said Senators and Representatives in writing of his opinion and 
views with respect thereto, together with his reasons therefor; * * * 

Under the authority of the above, I appear here this morning and 
am grateful for the opportunity to testify before your committee. 

I feel that these hearings are of extreme value to the people of my 
State and of this Nation. When I appeared before the House Ju- 
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diciary Committee about 3 years ago, there were pending certain civil 
rights bills, one of which would have permitted the Attorney Gen- 
eral of the United States to prosecute a local officer on some trumped- 
up charge alleged by a confirmed criminal. This would have put 
the officer in a Federal court without a jury. Fortunately, the Con- 
gress would not adopt such far-reaching legislation. It is for this 
reason that I believe these hearings are of extreme value. ; 

Last year, on behalf of the State of Arkansas, I intervened in a 
suit pending before a three-judge Federal court in Shreveport, La., 
testing the constitutionality of the rules and regulations promulgated 
by the Civil Rights Commission. That litigation resulted in a finding 
by the court that the civil rights of those “they were investigating— 
voting registrars of Louisiana—were being violated in that the ac- 
cused (1). was not informed of the charges pending against him, (2) 
was denied the benefit of counsel, and (3) was not confronted with 
the accusers. The entire procedure was cut to the pattern of a star 
chamber proceeding from the word “go.” The decree handed down 
in the Shreveport case is now pending before the Supreme Court of 
the United States. 

In comparing the bills before this committee this morning with the 
vicious civil rights bills of 1957 and 1959, I believe that the bills now 
under consideration are the result of the enlightenment the Govern- 
ment attorneys received in the Shreveport case. It would seem to me 
that for the first time they learned the legislation offered must hold 
water or the lower Federal courts would just as quickly stab at the 
fatal weaknesses in its makeup and strike it down. 

It is encouraging to me to see that the Congress has not been insulted 
this year by presentation of shelfworn wares submitted in 1957 and 
again in 1959—only to have them join the heap labeled “Rejects.” 

“The States, including my own, have witnessed with growing concern 
and chagrin the gr eedy | gobbling up by Washington of ‘the rights of the 
people in their States; the accelerated degeneration of the rule of law 
into rule by executive fiat ; the despotism of the Supreme Court. Now 
we are witnessing an attempt by the pseudoliberals to administer the 
coup de grace to the tottering 10th amendment : to wreak the ruination 
of the elective process as contemplated by the framers of the 
Constitution. 

I know that this is neither the time nor place to question the motives 
of the proponents of these bills, questionable as those motives are, 
indeed. Therefore, I will testify strictly regarding the merits, or 
more accurately, the demerits of the bills. 

The most alarming i is Senate bill 2535. This bill would abolish the 
States so far as the election of Members of the Senate and of the House 
of Representatives is concerned. It would tend to reduce the political 
parties to the level of debating clubs or less; and would put in place of 
the States and the political parties a triad of plenipotentiaries hand- 
picked by the executive department who would not merely police the 
elective process, but would conduct it themselves according to their 
own notions of legality. 

This follows, as a practical matter, from sections 302 and 303 which 
would leave it to the discretion of this Federal triumvirate to deter- 
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mine who could vote and whether to pay any attention to State regu- 
lations. For example, section 303 provides that— 

* * * the Commission shall endeavor as far as in its judgment is conducive to 
uniform and orderly election procedures, to conform its conduct of the registra- 
tion of voters to the procedures governing time, place, and manner of registration, 
prescribed in the State or local laws or ordinances in effect in the congressional 
district. 

I believe that I am quite as able to read the United States Constitu- 
tion as are the proponents of these bills. 

Article I, section 4, of that oft abused document explicitly states 
that: 

The times, places, and manner of holding elections for Senators and Represent- 
atives, shall be prescribed in each State by the legislatures thereof; but the 
Congress may at any time by law make or alter such regulations, except as to the 
places of choosing Senators. 

It is clear that the framers of the Constitution recognized that the 
orocess of electing Senators and Representatives should be primarily a 
Sanshitin of the States. This view of the matter has obtained during 
170 years of the history of this Nation. For 170 years, under the 
practice established by this article I, this Nation has grown to become 
the foremost of the earth—not merely i in power and material wealth, 
but in liberty and opportunity. 

This magnificent creation of history was born of struggle against 
tyranny, and it grew to its present stature at the expense of the lives 
and blood of countless patriots: men and women who owed allegiance 
not only to the Nation but to the States which gave them birth. The 
dead patriots of the past came not only from the District of Columbia 
and the territories, but from their States. Ours was conceived as a 
government of divided powers—of the States and the Nation: each in 
its proper sphere. 

Dees history prove nothing? Must we now relegate to the junk 
heap our dual system which has produced the nearest thing to utopia 
ever established by men? Can we afford to experiment w ith another 
system—a radical system which concentrates all power in an oligarchy 
entrenched on the banks of the Potomac? I say we dare not take the 
chance. It is the certain road to tyranny. 

There are those who will say that this is relatively a small matter: 
whether the people in the States or a Federal commission regulates 
the process of electing the Senators and Representatives in Congress. 
True, a drop of water does not make an ocean, but this means nothing 
toa drowning man. 

Again, there are those who will point to section 101 of Senate bill 
2535 and cry: “But American citizens are sometimes denied the right 
to vote because of their race or color.” 

Conceding, arguendo, this may happen, it is also true that juries 
sometimes give bad verdicts, but ald the jury system be abolished ? 
Do you burn a house down to eradicate the termites ? ? Isay that Senate 
bill 2535 provides a cure more evil than the minor malady that annoys 
the body politic. Again there are undoubtedly those who will counter 
that Article I, section 4, empowers Congress— 


* * * at any time by law [to] make or alter such [State] regulations, * * * 


Of course, the Congress can make or alter the regulations. But can 
it be seriously maintained that the framers of the Constitution ever 
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dreamed that Congress would be thought competent to hand the whole 
elective machinery, lock, stock, barrel, and wadding to boot, over to a 
trio of high power Washington election constables? 

Further, does it not stand to reason that the framers supposed that 
Congress would never oust the States of their prerogative unless there 
existed a really compelling necessity therefor ? 

In this respect all of the bills now being considered are of identical 
ilk; they are unnecessary, superfluous, supererogatory. In my own 
State, Arkansas, there are now powerful constitutional and statutory 
safeguards against discrimination in the exercise of voting rights. 
Article IT, section 3, of the Arkansas constitution provides that : 

The equality of all persons before the law is recognized, and shall ever remain 
inviolate; nor shall any citizen ever be deprived of any right, privilege, or 
immunity, nor exempted from any burden or duty, on account of race, color, or 
previous condition. 

The only tests of the right to vote are prescribed by article ITI, 
section 1, of the Arkansas constitution : 

Every citizen of the United States of the age of 21 years, who has resided in 
the State 12 months; in the county 6 months, and in the precinct, town or ward, 1 
month, next preceding any election at which they propose to vote, except such 
persons as may for the commission of some felony be deprived of the right to 
vote by law passed by the general assembly, and who shall exhibit a poll tax 
receipt or other evidence that they have paid their poll tax at the time of 
collecting taxes next preceding such election, shall be allowed to vote at any 
election in the State of Arkansas, * * * 

However, “No idiot or insane person shall be entitled to the privi- 
leges of an elector.” See article III, section 5, of the Arkansas con- 
stitution. 

Further, article III, section 2, of the Arkansas constitution com- 
mands that: 

Elections shall be free and equal. No power, civil or military, shall ever in- 
terfere to prevent the free exercise of the right of suffrage; or shall any law be 
enacted whereby the right to vote at any election shall be made to depend upon 
any previous registration of the elector’s name; or whereby such right shall be 


impaired or forfeited, except for the commission of a felony at common law, upon 
lawful conviction thereof. 


Article III, section 4, of the Arkansas constitution provides that, 


Electors shall, in all cases (except treason, felony and breach of the peace), 
be privileged from arrest during their attendance at elections and going to and 
from the same. 


Article III, secttion 6, of the Arkansas constitution reads: 


Any person who shall be convicted of fraud, bribery, or other willful and cor- 
rupt violation of any election law of this State shall be adjudged guilty of a 


felony * * * 

These provisions represent the organic law of the State of Arkansas. 
They are implemented by numerous detailed statutory regulations, 
typical of which are the following: 

Arkansas Statutes (1947), section 3-1414, punishes by a $500 fine 
any interference or intimidation or other act to prevent any person 
from voting in a primary election; and section 3—-1415 makes it a fel- 
ony to intimidate, and so forth, any person in any general or special 
election. 

It is made a misdemeanor for an officer to exact from any person 
more than $1 for a poll tax. The offense is punishable by fine, $100 
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to $250. Section 3-111 prohibits the imposition of a penalty for 
delinquent payment of the poll tax. Section 3-112 authorizes the 
issuance of a poll tax receipt without the payment of property taxes. 

These statutes are only random examples of the comprehensive 
legal machinery of the State of Arkansas provided to protect the 
right to vote. This machinery in no part discriminates against any 
elector because of race or color. It removes beyond the pale only in- 
fants, aliens, idiots, and felons. 

Now, gentlemen, if it were made to appear that there exists in 
the State of Arkansas any discrimination against anyone because of 
race or color, or connivance, threat, or any other abuse of such a char- 
acter—and I categorically say there exists no such abuse—then there 
is already on the statute books of the United States a plethora of the 
most stringent measures to guarantee the right of suffrage: Witness 
these: 

Title 18 U.S.C., section 241, penalizes any conspiracy against a 
citizen’s rights by a fine of $5,000 or imprisonment up to 10 years, or 
both; 18 U.S.C., section 242, punishes any deprivation of civil rights 
under color of law by reason of race or color by a fine of $1,000 or 
imprisonment up to 1 year, or both; 18 U.S.C., section 594, provides 
a fine of $1,000 or imprisonment up to 1 year, or both, for intimida- 
tion of any voter; 18 U.S.C., section 595, is about the same as section 
594, but applies only to public officials or employees; 18 U.S.C., sec- 
tions 596, 597, 598, 599, 600, and so forth, and so forth, cover about 
every other conceivable abuse of the elective process. 

In view of these laws, which cover the field entirely, completely, 
yes, superabundantly, what more do the bureaucrats want? The 
answer, of course is: “Our blood!” This is what they are asking by 
Senate bill 2535, and their ill-conceived, insulting, and oppressive 
companion bills, Senate bills 2684, 2719, 2783, and 2814. 

Pass these measures or any one of them and the States will die a 
little more. The State of Arkansas wants to go on living—as the 
Constitution warrants. The State of Arkansas abhors the humili- 
ation of reduction to the status of an administrative subdivision of a 
sprawling Washington overlordship. The voters of the State of 
Arkansas do not need and do not want, neither can they afford, the 
passage of any one of these bills, or any part thereof. 

The voters of my State are content with the protection of their 
voting rights afforded by existing laws. There are no complaints 
from any responsible source, of which I am aware—and I make it my 
business to know—concerning abuses of the voting rights of any 
person by reason of race or color in my State. 

Moreover, I seriously doubt that such abuses are more than sporadic 
elsewhere in the country. Certainly, they are not of such magnitude 
as to justify forcing upon the States, my own among them, the bitter 
dose contained in the bills before you. 

I might also add that particularly in the last 20 years, the people 
of my State and the South have witnessed the influx of governmental 
boards, commissions, and bureaucrats, all with designs of doing “some- 
thing for” our people. Not only have these people with official posi- 
tions invaded our State, but individuals connected with various organ- 
izations journeyed south, and the net result of their trips has been 
to create turmoil and strife amongst the races that lived peacefully 
together for 150 years. 
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The bills now under consideration call for Federal registrars or 
referees. Having had considerable experience with the devious 
troublemaking ability of the NAACP, the Civil Liberties Union, and 
other such organizations, I know that should this legislation be en- 
acted, practically every voting precinct in the South would suddenly 
find the Federal district court brought into the election machinery 
that has been so painstakingly assembled over the years. 

The judges, clerks, and bailiffs that hold our elections in Arkansas 
serve through patiotism and a sense of public duty. Most times 
these individuals serve 20 hours on election day. They are outstand- 
ing business people, schoolteachers, or retired citizens. 

I might add that it is becoming increasingly more difficult to secure 
election officials who have the confidence of the voters residing in the 
election ward or township. Confusion would be confounded should 
the NAACP be clothed with the authority to “call the shots” in pri- 
mary and general elections in my State utilizing the facilities of the 
Federal courts. 

About the best example I know of public reaction to NAACP inter- 
ference in an election can be found in the disastrous bid of Averell 
Harriman for reelection as Governor of New York 2 years ago. 
Many of you gentlemen will recall the spectacle of the Democratic 
Governor of New York entertaining the troublemaking Daisy Bates, 
Arkansas State president of the NAACP, at tea in the Governor’s 
Mansion just before the election; and our consternation was con- 
founded when we read of the same Harriman, Governor of the Empire 
State, rushing madly to a Harlem hospital to call on the troublemaker 
from Alabama, one Martin Luther King, a man he had never met, 
when King was attacked by a Negro woman in Harlem. 

These events occurred just prior to the general election. The right- 
thinking people of New York State were ashamed. They retired Mr. 
Harriman from the Governor’s mansion while at the same time 
there was occurring a Democratic sweep throughout the entire Nation 
for the congressional seats up for election. 

I should like to be tolerant about this legislation, but it is most 
dangerous. You know and I know that many individuals who are 
appointed to public office forget that they were appointed and begin 
to think they are anointed. A Federal registrar or referee, backed 
with the might of the Federal district court, with all its power, could 
very easily throw communities, counties, and States into turmoil and 
confusion that the proponents of these measures never imagined. 

Should this legislation be aimed at seeking the approval and votes 
of a minority group, then I say the proponents are flirting with 
disaster. 

What is my opinion of this proposed legislation? Who is it aimed 
at? What would be the beneficial results if enacted? Is it politically 
inspired ? 

With all the humility Ican command, present before you, represent a 
State of law-abiding, God-fearing patriotic Americans, I earnestly 
urge your rejection of these bills. 

Thank you, gentlemen. 

The Cuatrman. Thank you very much, Mr. Attorney General, for 
your appearance here today and the statement you have given us for 
our consideration. 
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Senator Olin Johnston, the senior Senator of the State of South 
Carolina: We are very glad to welcome you here this morning, Sen- 
ator Johnston. Of course, it is your privilege to make any statement 
that you may care to make. 

We have also the junior Senator from the State of South Carolina, 
Senator Strom Thurmond. 

Weare very glad to welcome you gentlemen, our colleagues, here. I 
understand that you propose also to present the attorney general of 
your State, Daniel R. McLeod. Am I correct in that assumption, 
gentlemen ¢ 


STATEMENT OF HON. OLIN D. JOHNSTON, A U.S. SENATOR FROM 
THE STATE OF SOUTH CAROLINA 


Senator Jounston. Mr. Chairman, and members of the Rules Com- 
mittee: First let me thank the committee for keeping open the hear- 
ings of this committee in order to permit the witnesses that are here 
today to testify before your committee. 

If you will recall, 1 was present the morning that your committee 
acted in open session, not in executive session, but acted in open ses- 
sion, and agreed to hear the various attorneys general that wanted to 
be heard. So first then I want to thank you for that. 

The Cuatrman. Thank you very much, Senator Johnston. As the 
Senator knows, we have not excluded any witness who has indicated 
a desire to be heard. 

We did, however, by unanimous agreement of the committee, set a 
deadline of February 5, tomorrow, in order that the hearings may be 
printed for the benefit of the Senate. 

Senator Jounston. That is true. And I want to thank you for 
that. 

At that time, of course, I expressed my feelings in the matter, and 
I have expressed it time and time again before this committee as to 
how I feel on matters pertaining to elections, especially primary 
elections, in the United States. I have always contended that the 
regulation of primaries is purely a matter for the State governments 
and not for the Federal Government, and I still hold that view. I 
think I am right, and I say that as an attorney. I come before you 
today not to take up your time, to reiterate, you might say, again and 
again, what I have previously said before your committee. 

I do have with me this morning my attorney general of South 
Carolina, Daniel R. McLeod, who will, I believe, present the case for 
the State of South Carolina in an excellent way. I have heard him 
before on matters of this kind, and he did a good job then, and I am 
willing to leave it to him this morning to present to you the cause. 

We do have at this time an important matter before the Senate. 
As you know, we met at 9:30, which makes it most necessary for the 
Senators to be there. We do not know what is going on when we 
stay in committee meetings. 

The CuHatrman. As the Senator knows, and as I have said before 
the Senator came to the hearing, it was announced yesterday before 
the Senate adjourned ultimately at, I think, 11:06 last night, that 
there would be a number of live quorums today, and that there is as 
pending business an amendment to the school aid bill. 
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Senator Jonnston. That is true. 

The Crarrman. On which the yeas and nays, I am quite sure, have 
been ordered. 

Senator Jounston. And the Senate did meet at 9:30 this morning; 
the Senator isso right. 

I would like to introduce here 

The Cuarrman. Undertaking to indicate that any unseemly haste 
is required by this committee, whose duty as I see it, there being no 
other members here, is to hear testimony on both or indeed all sides 
of this very vexing and perplexing problem. At the same time, you 
have but one member here to convince by oral argument, and there are 
eight others who would benefit, I am sure, by reading such matters 
as may be placed in the record. And while I do not adjure you to 
proceed in one way or the other—I would not presume to do so—I do 
suggest that the time is closing in upon us, and if there is a live quo- 
rum, it will be very difficult for us to return or to reassemble the 
committee for a continuation of these hearings today. We are con- 
fronted with a fact over which we have no control. The Senate did 
goin at 9:30 this morning. 

Senator Jounston. Due to the conditions we find ourselves work- 
ing under, I wonder if it would not be advisable probably for my 
colleague—who wants to be heard at this time—to let him be heard, 
and then Attorney General McLeod be heard immediately thereafter. 

The Cuarrman. Anything that pleases you gentlemen is certainly 
quite agreeable to me. 

Senator Jounston. Yes. In order to expedite matters and get 
the Senators so we can get back to the floor 

The CHatrrmMan. You may proceed any way you please, Senator 
Thurmond. Is it your desire to make a statement? If so, we will be 
very glad to hear from you. 








STATEMENT OF HON. STROM THURMOND, A U.S. SENATOR FROM 
THE STATE OF SOUTH CAROLINA 


Senator THurmMonp. Thank you very much, Mr. Chairman. 

I am appearing here to make a staement, and also to join the dis- 
tinguished and able attorney general from South Carolina, Mr. 
Daniel McLeod, who will present a statement. 

I must return to the Senate floor shortly, and I shall ask the dis- 
tinguished chairman to please excuse me. 

The Cuatrman. As the Senator knows, that is where we should 
all be right now. 

Senator THurmonpD. And shall also ask the distinguished attorney 
general to excuse me, too, and he will understand the reason for 
my leaving. 

Mr. Chairman and members of the committee, at the outset, let me 
express my appreciation for the opportunity to testify before your 
committee in opposition to the various bills providing for the ap- 

ointment of “Federal registrars” to conduct elections in the several 
tates. 

The profound implications of these proposals are so dire and in- 
vidious that it is a cause of great concern to me that they are once 
again being seriously eonsidered by a committee of the U.S. Senate. 
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Under the guise of civil liberties, the Senate is being urged to con- 
sider legislation which is identical in practical effect to reconstruction 
statutes which were struck down by a remorseful Congress 66 years 


0. 

aati because it realized that the Congress of 1865 had un- 
constitutionally delved into a right which had been so jealously re- 
served to the States by the framers of the Constitution; remorseful, 
because it realized that in its vindictiveness the Congress of 1865 
had destroyed the integrity of the electoral process in those States 
where northern “supervisors” imposed their will on the majority will; 
remorseful, because it realized that such a system of alien officials 
had perpetrated the most glaring frauds at elections that have ever 
come to light in the history of our Government. 

Mr. Chairman, as is well known, the consideration by the Congress 
of legislation which insidiously shifts more and more power to the 
“Federal” Government at the expense of the States is an evil to which 
I have adverted throughout my career. It is an evil which rapes 
the Constitution and one which poses more threat to our form of 
government than the menace of Communist aggression. 

The manner in which this is sought to be done by the proposals 
which are now before this committee strikes at the very heart of our 
system of government, namely, the electoral process. The control of 
this process by the respective State governments is the greatest bastion 
against centralized government that our country has to offer. State 
control of elections is an anathema to those who would convert the 
States into mere subdivisions of the all-powerful “Federal” Govern- 
ment. 

Mr. Chairman, I can conceive of no justification for the advance- 
ment of legislative proposals which were so thoroughly repudiated by 
the people of this country and the Congress in the last decade of the 
19th century. 

What, in this instance, is the justification offered for the various 
bills seeking to interject “Federal” registrars into elections which are 
currently being conducted by State officials? 

Proponents of these measures point with indignation to the Report 
of the Civil Rights Commission with its allegations of wholesale 
deprivations of the exercise of franchise. 

Mr. Chairman, it would be tragic indeed if this report were to serve 
as the basis for destruction of the delicate balance which exists between 
the State and “Federal” Governments. Interference with the electoral 
process by legislation such as is here proposed could not find justifica- 
tion in the report of any agency of the “Federal” Government which 
has yet been devised. When, as in this instance, its roots have been 
implanted in the 1959 Report of the Civil Rights Commission it 
becomes lunacy. 

The most significant “finding” of the Commission was that “there is a 
general deficiency of information pertinent to the phenomenon of 
nonvoting.” It recognized the lack of evidence to support its recom- 
mendations as to voting when it admitted that “there is a general lack 
of reliable information on voting according to race, color, or national 
origin” and by its bland observation that “there is no single repository 
of the fragmentary information available.” 

_ So-called “field investigations” of voting complaints were conducted 
in only five States in the Nation, but there were no field offices in any 
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of the States—either in those five or the other States. In the words 
of the Commission, this was justifiable because field offices and a large 
investigative staff were “expensive.” In the opinion of the Commis- 
sion it was equally effective to subscribe to newspapers in every State. 

The Commission’s first, last, and only hearing was held in Alabama 
in 1958. It would be extremely gratuitous to denominate it as a 
“public” hearing, for there were no rules of the Commission requiring 
public notice and no rules of procedure for the Commission itself. 

It was established as a basic policy of hearings not to notify public 
information media. 

The conduct of the hearing violated the most fundamental concepts 
of due process, for neither the names of complainants nor any identify- 
ing details of the complaints were revealed. 

The Chairman, the mandate of the Constitution giving the States 
the primary responsibility for the conduct of elections deserves a better 
fate than abrogation by legislation which is based on no better evidence 
than that contained in the 1959 Report of the Civil Rights Com- 
mission. It is replete with hearsay evidence, information obtained 
from newspaper accounts, preconceived opinion, and testimony which 
embraces none of the inherent safeguards of our Anglo-Saxon system 
of jur ispr udence. 

Mr. Chairman, the responsibility for avoiding unconstitutional ac- 
tion rests no more lightly on the Congress than it does on the Execu- 
tive. This responsibility is ostensibly shorn by those who are con- 
strained to act while wear ing the halters of emotion. Fearful of this 
criticism, proponents of “F ederal” control of elections imposed their 
will on the 85th Congress and thereby established a so-called “fact- 
finding body” in the form of the Civil Rights Commission. 

However, the facts were not found by the body, for the spirit was 
moved by preconceived ideas—as stated by one Commission member— 
and welcomed the opportunity to express them in an official publica- 
tion. 

Mr. Chairman, if any of these proposals see the light of congres- 
sional enactment, it will evidence the most serious invasion of the 
Constitution which has been seen in recent history. Their vulner- 
ability in this respect is one of the few encouraging factors concerning 
their existence, for they are being subjected to the gaze of some of 
the outstanding constitutional lawy ers of our country. 

Seldom, if ever, have legislative proposals been ‘considered which 
flaunted so many constitutional provisions as do the voting registrar 
bills. The passage of any one of them by the Congress would con- 
stitute the most outright defiance of the Constitution since passage 
of the Reconstruction Acts. 

There is strong evidence, Mr. Chairman, that President Eisenhower 
and Attorney General Rogers are also very concerned about the 
vulnerability of the Civil Rights Commission’s registrar plan from 
a constitutional standpoint. In fact, the President has expressed his 
skepticism, and the Attorney General has demonstrated his without 
question by advocating a separate “scheme”—as the President so 
aptly c 1 “Federal” voting 
referees by “Federal” judges. The purpose of the new plan, however, 
is the same as the other—control of State election machinery—and 
this scheme is no more palatable to me regardless of the methods 
employed. 
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The unconstitutional aspects of the registrar bills are profuse. In 
the first instance, the matter of prescribing the qualifications for the 
voters is one which is reserved exclusively to the States by the 10th 
amendment, subject only to the provisions of the 15th amendment, 
and it was not the purpose of that amendment to serve as a wedge 
into the electoral process. 

The registration of voters, which must necessarily include passing 
on qualifications, goes far beyond the authority of Congress to legis- 
late as to “the time, place, and manner” of holding elections. To hold 
to such an interpretation of this section is a fraud on the Constitu- 
tion and should not be tolerated. 

Secondly, the proposals are in violation of the procedural due 
process guarantees of the fifth amendment to the Constitution, for 
there is no provision for notice to State officials of the intent to 
deprive them of their functions, no provision for hearings at. which 
the defense of the State officials could be made, and no rules of pro- 
cedure by which the Civil Right Commission is to proceed are pre- 
scribed. 

In the third instance, the first section of article III of the Consti- 
tution provides that the judicial power of the United States shall be 
vested in the judicial branch of the National Government. 

The “Federal” registrar bills would vest authority for judicial deci- 
sions as to whether State officials had deprived a citizen of his right 
to vote unlawfully in the Civil Rights Commission, an agency of the 
executive branch. 

Furthermore, Mr. Chairman, the rather strange anomaly of having 
the President of the United States placed in an inferior position in 
the executive branch of the Government is presented by the registrar 
bills. The Commission’s recommendation in this particular requires 
the President to refer the affidavits of those complaining of voting 
irregularities to the Commission, which shall then investigate the 
complaints; and if it finds that such irregularities have been com- 
mitted, the President is unalterably directed to appoint a registrar 
in the area. The Chief Executive is thus deprived of any exercise 
of discretion in acting upon the finding of an inferior agency. 

In construing the various qualifications for voting in the several 
States, it is axiomatic that the elements of judgment and discretion 
play no small part in determining whether er not such qualifications 
have been met. If, as is proposed by these bills, a “Federal” registrar 
is to determine at what point a registrant has successfully satisfied 
the requirements of qualification, the “Federal” Government is in- 
finitely close to prescribing the qualifications for voting in the several 
States. 

Mr. Chairman, “Federal” authority in the conduct of elections, 
which historically have been the responsibility of the States, is a great 
indignity to 50 sovereign governments, and is a declaration that the 
States, of which this Union is composed, are unfit to be trusted with 
the most important governmental function of all—the conduct of 
elections. 

There never has been a condition in the hitsory of our Nation which 
would justify the favorable consideration of the proposals which are 
now pending before this committee. 
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I sincerely trust that this committtee will not bloody its hands 
with such an assassination of the Constitution. 

Mr. Chairman, again, I want to thank you for your kindness in 
permitting me to be heard at this time, and also permitting me to join 
with the senior Senator from South Carolina, my distinguished col- 
league, Mr. Johnston, in presenting the able attorney general of our 
State. 

My colleague will present him in more detail, but I simply want 
to say that it is a pleasure for me to welcome to Washington an able 
lawyer and a distinguished attorney general, and to say that I en- 
dorse his statement. He will make an able statement before this 
committee, and we are delighted to have him here. 

Thank you very much. 

The CuHarrman. Thank you very much, Senator Thurmond. We 
appreciate very much, too, your consideration of the problems con- 
fronting this committee in presenting a brief, concise, and comprehen- 
sive statement of your views, as we appreciate Senator Johnston’s 
statement. And I would like to join you, my colleagues, in welcoming 
you attorney general here. 

Before you proceed, Mr. Attorney General—and I assume that you 
have a statement that you desire to read. 

Mr. McLeop. Yes, Mr. Chairman, I have a prepared statement I 
can submit to the committee. 

The CuarrMan. As you please, sir. I do not want to seem inconsid- 
erate of your interest in the least by indicating that we are now at the 
hour of 12. 

I have a statement here from Senator Lister Hill who is presenting 
his statement and asks that it be made a part of and included in the 
record of these proceedings. The statement consists of 10 pages, and 
without objection, Senator Hill’s statement will be endl: in its en- 
tirety in the record for the benefit of the Committee on Rules and Ad- 
ministration and the Senate. 

(The prepared statement referred to follows :) 


STATEMENT OF Hon. SENATOR LISTER HILL, A U.S. SENATOR FROM THE STATE OF 
ALABAMA 


Mr. Chairman, on September 14 of last year, I stated on the floor of the Senate 
that I regarded the Civil Rights Commission’s recommendations to substitute 
Federal registrars for local registrars as “wholly unconstitutional.” At that 
same time, I stated that it was my thinking that if the recommendations and 
alleged “findings” of some of the members of the Civil Rights Commission were 
accepted generally, it would be a grave threat to the rights guaranteed by the 
Constitution and the liberties sought to be held forever sacrosanct by the Bill 
of Rights. 

Since studying the legislative proposals which endeavor to carry out the Civil 
Rights Commission’s recommendations regarding Federal registrars, which as 
we know are the bills at this time under consideration by this committee, and by 
further study of the constitutional implications of the recommendations and 
proposals, my conviction that they are flagrantly unconstitutional has been 
strengthened. 

I want the record to be abundantly clear that I am strongly opposed to the 
proposals under consideration which constitute the most recent threat to States’ 
sovereignty and to the rights guaranteed to the States and their peoples under the 
Constitution. 

At this point, I should like to digress for a moment, Mr. Chairman, from the 
proposals under consideration to let the record also show that I am as strenuously 
opposed to Attorney General Rogers’ recent proposal to substitute “Federal ref- 
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erees” for “Federal registrars.” The principle remains the same—that is, an 
invasion of the sovereignty of the States. Mr. Rogers’ proposal merely seeks to 
transfer authority for this invasion of the States’ sovereignty from the executive 
to the judicial branch of the Government. 

The proposals before us providing that Federal registrars be appointed to 
usurp the State function of determining qualifications of voters are in violation 
of section 2, article I of the Constitution, which states that “* * * the electors 
in each State shall have the qualifications requisite for electors of the most 
numerous branch of the State legislature’ and the 17th amendment to the 
Constitution, which provides that Senators be elected by the people, both of 
which by their language reserve exclusively to the States the right to determine 
the qualifications of electors. 

The proposals to substitute Federal registrars for local registrars are in vio- 
lation of the 10th amendment of the Constitution which states: 

«“* * * The powers not delegated to the United States by the Constitution nor 
prohibited by it to the States are reserved to the States respectively or to the 
people.” 

They are in violation of the ninth amendment to the Constitution which states: 

“The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others pertaining to the people.” 

Article I, section 2 of the Constitution is unequivocal. In the very beginning 
it vested in the State government the power of suffrage and by its express 
language, the electoral process remains a basic State function. 

We must recall, Mr. Chairman, that in 1787 when the Constitution was written 
the States were absolute sovereign. They had joined in the Declaration of 
Independence. They had proclaimed their independence of the British Crown. 
They had fought through eight long, terrible and bloody years to win their inde- 
pendence, and they stood absolutely independent and free from any other sover- 
eignty on this earth. Their own sovereignty was full, complete, and absolute. 

When the delegates from the State met in Philadelphia to draft the Consti- 
tution they had deep feelings about their State sovereignty and they jealously 
guarded it and endeavored to protect against any undue invasion of it. 

The States were not ready to surrender any more than absolutely necessary 
of their rights or their sovereignty to form a National Government and they 
were resolute in holding this toa minimum. The question of how much of their 
sovereignty would have to be yielded to form this Nation was the central issue 
in the meetings, the deliberations, and the debates at the Convention and, of 
course, in the very drafting of the Constitution and its ratification by the indi- 
vidual States. 

It was in this spirit of jealous regard for their rights and determination to 
secure the primary authority of the States in the Government that the question 
of suffrage and the electoral process was considered and debated, and the 
Founding Fathers carefully wrote into the Constitution section 2 of article 1 
which, as we know, reserves exclusively to the States the basic power over 
suffrage and the electoral process. 

That the States alone have this power has been well established in the law 
by numerous Supreme Court decisions. 

In the case of Breedlove v. Suttles (302 U.S. 277}, a 193 case, the Supreme 
Court said: “the privilege of voting is not derived from the United States but 
is conferred by the State, and, save as restrained by the 15th and 19th amend- 
ments and other provisions of the Federal Constitution, the State may condition 
suffrage as it deems appropriate” (Minor v. Hoppersett (21 Wall, 162, 170, et 
seq.) ; Ha Parte Yarborough (110 U.S. 651, 664-665) ; McPherson v. Blocker (146 
U.S. 1, 37-38) ; Guinn v. United States (238 U.S. 347, 362)). 

In 1941, Mr. Justice Stone wrote as part of the Supreme Court opinion in the 
ease of the United States v. Classic (313 U.S. 399): “Such right as is secured 
by the Constitution to qualified voters to choose Members of the House of Repre- 
sentatives is thus to be exercised in conformity with the requirements of State 
law subject to the restrictions prescribed by section 2 and the authority conferred 
on Congress by section 4 to regulate the times, places, and manner of holding 
elections of representatives.” 

“We look then to the statutes of Louisiana here involved to ascertain the 
nature of the right which under the constitutional mandate they define and con- 
fer on the voter.” 

There may be proponents of the proposals we are discussing who would en- 
deavor to defend their validity under section 4 of article I which, as we know. 
gives the Congress the authority to alter the regulations as prescribed by the 
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State legislatures for the times, places, and manner of holding elections in such 
instances as it is deemed necessary. To those who would advocate and suppert 
this contention, I should like to point out that the authority given to Congress 
under section 4 of article I is strictly confined to the enumerated procedural 
aspects of the electoral process. Congress may change the time, place, or manner 
of a Federal election, but the electoral process remains a basic State function, 
without which the States would cease to be units of government in any real 
sense of the word. 

Mr. Chairman, the true intention of article I, section 4 of the Constitution 
is not a matter of guesswork or conjecture. The history of the Constitutional 
Convention leaves no doubt as to the intentions of the Founding Fathers re- 
garding section 4 of article I. While it was being debated at the Convention, 
delegates Pinkney and Rutledge of South Carolina moved to strike out the 
clause empowering Congress to alter election regulations. In opposing this mo- 
tion, James Madison, who had such a major part in writing the Constitution 
that we commonly refer to him as the father of the Constitution, spelled out the 
aspects of the electoral process to which the clause was intended to apply. He 
made it clear in explaining that: 

“Whether the electors should vote by ballot or viva voce, should assemble at 
this place or that place; should be divided into districts or all meet at one place, 
shall all vote for all the representatives; or all in a district vote for a number 
allotted to the district; these and many other points would depend on the legis- 
latures, and might materially affect the appointments.” 

Later in the same debate, Madison asked what danger there could be in giving 
the power in question to the Congress—that is, the authority to regulate when 
deemed necessary the time, place, and manner of holding Federal elections. Af- 
ter all, he said, that body will consist “* * * of Representatives elected by the 
same people who elect the State legislatures.” 

Note that Madison when referring to the “time,” “place,” and “manner” of 
holding Federal elections clearly was speaking of just that and was very care- 
ful in making certain that what he was Saying could not be interpreted or con- 
strued in any other way. By his very words, Madison made it clear that he had 
no reference to the qualifications of voters and by no stretch of the imagination 
ean we logically assume that by his words he had any reference to the registra- 
tion of voters when he spelled out the aspects of the electoral process to which 
section 4 of article I was intended to apply. 

The true purpose of section 4, Mr. Chairman, is set forth in even greater 
clarity in the Federalist Papers. The 59th paper, written by Hamilton, contains 
the following observation : 


“* * * [the convention] have reserved to the national authority a right to in- 
terpose, whenever extraordinary circumstances might render that interposition 
necessary to its safety. 

“Nothing can be more evident, than that an exclusive power of regulating 
elections for the National Government, in the hands of the State legislatures, 
would leave the existence of the Union entirely at their mercy. They could 
at any moment annihilate it, by neglecting to provide for the choice of persons 
to administer its affairs. 

* * - a 2 + * 


“If the State legislatures were to be invested with an exclusive power of reg- 
ulating these elections, every period of making them would be a delicate crisis 
in the national situation, which might issue in a dissolution of the Union, if the 
leaders of a few of the most important States should have entered into a previous 
conspiracy to prevent an election.” 

Please note, Mr. Chairman, that Alexander Hamilton spoke of the necessity 
of providing for the “safety” of the Union against possible “annihilation” or 
“dissolution.” In the light of the situation that prevailed in the 1780's, the 
Founding Fathers wrote section 4 of article I to protect the new and untried 
Federal Government against possible assaults by the powerful, established 
State governments. They believed that Congress needed a certain limited 
power over election procedures in order to insure its own survival. They never 
intended, however, to furnish a basis for Federal interference with the States 
basic right to determine voter qualifications and to administer elections. 

In the 60th Federalist, Alexander Hamilton defended the Constitution against 
the charge that it favored the rich. His remarks on this subject are very perti- 
nent to the issue before us at this time. “The truth is,” he wrote, “that 
there is no method of securing to the rich the preference apprehended but by 
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prescribing qualifications of property either for those who may elect or be 
elected. But this forms no part of the power to be conferred upon the National 
Government. Its authority would be expressly restricted to the regulation of 
the times, the places, the manner of elections. The qualifications of the persons 
who may choose or be chosen, as has been remarked upon other occasions, are 
defined and fixed in the Constitution and are unalterable by the legislature. 

There can be no doubt, therefore, that the adoption of the Constitution left the 
States powers over their voter rolls completely unimpaired. 

In going down the line, Mr. Chairman, on the unconstitutionality of the pro- 
posals at hand relative to any suggested application of any provisions of the 
Constitution, I think it well before leaving the subject to remind the advocates 
of these proposals that there is no such thing as an “inherent right” to suffrage 
and that it is rather a privilege conferred by the State governments. On this 
subject, I should like to call attention to a few words to be found in Cooley’s 
“Constitutional Limitations.” Mr. Cooley, a great and universally accepted 
authority on the Constitution, declared: “The right to vote is not of necessity 
connected with citizenship. The rights of the citizens are rights such as liberty 
of person and of conscience, the right to acquire and possess property—all of 
which are distinguishable from the political privilege of suffrage.” 

We notice that Mr. Cooley there departs from the use of the word “right” 
and uses the word “privilege” ; not even conceding there is any right to suffrage; 
that it is a privilege conferred by government and under our Federal system 
conferred by the States. 

The history of our country shows that there is no foundation in fact for the 
view that the right of suffrage is one of the “privileges or immunities of 
citizens.” 

Mr. Chairman, the conclusion is inescapable that the Constitution does not 
offer a glimmer of hope to the proponents of the bills under consideration. There 
is no provision in that great document to provide a legal cover for the extraor- 
dinary action proposed in these bills. 

As equally disturbing as the proposed violation of the letter of the Constitu- 
tion is the flagrant disregard for the spirit of our Nation’s basic charter. As 
Chief Justice White pointed out in the case of Gwinn and Beal v. United States, 
238 U.S. 347, which was decided in 1915, the States power over suffrage is basic 
and essential to the very existence of our States and consequently to our Fed- 
eral system of Government. If we deprive the States of their basic functions, 
it is pointless to maintain a myth that we have a constitutional Federal Govern- 
ment. 

Mr. Chairman, there may be those who think that the system of Government 
that was devised in this country over 170 years ago is obsolescent. In answer 
to any such thinking, I should like to point out that one of the most baffling 
problems that faces contemporary democracies arises from the deadening effect 
of sprawling, impersonal, overcentralized governments. How does one keep 
democracy fresh, vital, and close to the hearts of the people in the face of these 
ponderous machines of government. We have the answer, Mr. Chairman. The 
Federal system which was devised by our forefathers in the 18th century pro- 
vides the brightest hope for the survival of democracy in the 20th century. 
If we tamper with the basic tenets of the system bequeathed us by our fore- 
fathers, if we trample on this precious heritage, we will deserve the fate that 
will undoubtedly befall us. 

In the spirit of our forefathers, let us rededicate ourselves to this precious 
heritage and to the system of government it gave us. 

Let us be done, Senators, with these measures that would weaken this system 
of government and undermine its very foundations, 

Let us be done with these measures that would violate and belittle that great 
document for which so much blood was shed and so many human lives were 
sacrificed. 

Let us stand squarely upon the Constitution of the United States—rock of 
freedom, ageless and enduring foundation of our rights, our hopes and our demo- 
cratic faith. 


The Cuatrman. I have also a letter from Senator Allen J. Ellender, 
the senior Senator from Louisiana, which is addressed to the Honor- 
able Sam J. Ervin, Jr., requesting that Senator Ervin place in the 
record a statement of Mr. Frank J. Looney, Sr., a distinguished law- 
yer from Shreveport, La. Both will be included in and made a part 
of the record of these proceedings. 
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(The letter and statement referred to follow :) 


U.S. SENATE, 
January 29, 1960. 
Hon. Sam J. Ervin, Jr., 
U.S. Senator, Senate Office Building, 
Washington, D.C. 


DeaR SENATOR: I am attaching a copy of a brief prepared by Mr. Frank J. 
Looney, Sr., a distinguished lawyer of Shreveport, La., dealing with the various 
Federal election and registration bills which are presently pending before the 
Rules Committee. 

I would appreciate having Mr. Looney’s statements incorporated into any 
hearings which may be held on this legislation and further, your courtesy in 
having them called to the attention of the committee during any executive 
session consideration which may be given to these bills. 

With kindest regards and best wishes, I am 

Sincerely yours, 
ALLEN J. ELLENDER, U.S. Senator. 

Enclosure. 


STATEMENT OF FRANK J. Looney, Sr., SHREVEPORT, La. 


Re Federal registration. 


The proposed bill requiring a registration under Federal control is of the 
same nature as the actions of the 39th and 40th Congresses. 

In the reconstruction bills of that day, the registration called for was under 
Federal control enforced by Union military commanders with, “sufficient forces.” 

But the present movement is as unconstitutional as was that. 

A casual reading of article I, section 2 of the Constitution compels the con- 
clusion, in every mind controlled by reason, that it means what it says. 

“The House of Representatives shall be composed of members chosen every 
second year by the people of the several States, and the electors in each State 
shall have the qualifications requisite for electors of the most numerous branch 
of the State legislature.” 

It would be an absurdity to suggest that any State could or would provide 
that an elector of the most numerous branch of the State legislature must be 
registered under an Act passed by Congress. 

Yet the suggestion in Congress that Congress should add to the qualifications 
required by the State, and electors for Congressmen and Senators must comply 
with these impositions, is even more unreasonable, and illegal. 

In fact such a proivsion would amount to an amendment of the Constitution, 
unauthorized by it. 

One hundred and forty-four years ago, the Supreme Court of the United States, 
in a decision by Justice Story, concurred in by Chief Justice Marshall, the Court 
said, 

“The Government, then, of the United States, can claim no powers which are 
not granted to it by the Constitution, and the powers actually granted, must be 
such as are expressly given or given by necessary implication.” 

“The words are to be taken in their natural and obvious sense and not in a 
sense unreasonably restricted or enlarged.” Martin v. Hunter, ete. 1 Wheat., 
p. 326. 

The words are: “the electors in each State shall have the qualifications requi- 
site for electors in the most numerous branch of the State legislature.” 

In 1913 the words were again employed in totidem verbis in the 17th amend- 
ment making Senators so elected. 

The 10th amendment reads: 

“The powers not delegated to the United States, by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people.” 

Far from there being any prohibition on the States from fixing qualifications 
without Federal ¢doperation, the elections of these legislators for the United 
States in Congress is entirely in the hands of the State. 

Not only of the State but of the people of the State who alone can form States 
and write the constitution thereof. 

Therefore congressional interference would not only violate the right of the 
State but the fundamental rights of the people of a State. 





re 


re 
co 


al 


al 








ns 
ly 


n, 


irt 


ro- 
he 


ms 
ted 


tes 


the 


FEDERAL REGISTRARS 317 


The ninth amendment is thus written: 

“The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people.” 

In the case of Teras v. White, 7 Wall., 700, decided in the Reconstruction era, 
Chief Justice Chase, the organ of the Court gave this incontestable definition: 

“A State, in the ordinary sense of the Constitution, is a political community 
of free citizens occupying a territory of defined boundaries, and organized under 
a government sanctioned and limited by a written constitution, and established 
by the consent of the governed.” 

The “governed” are the sole possessors of the right to fix, through their con- 
stitutional agents the State legislature, the qualifications of voters. 

No court has ever denied them this right, no court has even intimated that 
Congress could exercise this right. 

It is no answer to this to say that Congress has at times provided for super- 
visors of elections. 

In UWS. v. Reese 92 U.S. on page 217, says: 

“The 15th amendment does not confer the right of suffrage upon anyone.” 

In U.S. v. Cruickshank 92 U.S. on page 550 the Court said of the Government 
of the United States: 

“Within the scope of its powers, as enumerated and defined, it is supreme and 
above the States; but beyond it has no existence.” 

“It can neither grant nor secure to its citizens any right or privilege not ex- 
pressly or by implication placed under its jurisdiction.” 

Page 151: 

“The Government of the United States is one of delegated powers alone. Its 
authority is defined and limited by the Constitution. All powers not granted to 
it by that instrument are reserved to the States or the people. 

“No rights can be acquired under the Constitution or laws of the United States 
except such as the Government of the U.ited States has the right to grant or 
secure. All that cannot be so granted or secured are left under the protection 
of the States.” 

Page 555: 

“In Minor v. Hoppersett, 21 Wall. 178, we decided that the Constitution of 
the United States has not conferred the right of suffrage upon any one and that 
the United States have no voters of their own creation in the States.” * * * 

Page 556: 

“The right to vote in the States comes from the States; but the right of ex- 
emption from the prohibited discrimination comes from the United States. The 
first has not been granted or secured by the Constitution of the United States, 
but the last has been.” 

When a Federal registration bill permits a person to vote who has not qualified 
under the State law it violates the Constitution in that Congress attempts to 
grant a right to vote, to grant this it has no power. 

To compel a man, who has qualified to vote under State law, to register under 
the Federal bill—assuming it passes Congress, and is not vetoed by the Presi- 
dent—would be an interference with his right to vote. 

Inasmuch as Congress has enacted legislation giving the U.S. district courts 
jurisdiction : 

“To redress the deprivation under color of any State law, statute, ordinance, 
regulation, custom or usage of any right, privilege or immunity secured by the 
Constitution of the United States or by any act of Congress providing for the 
equal rights of citizens or of all persons within the jurisdiction of the United 
States.” The right to redress is already secured. U.S.C. T. 28, S. 1343. 

The Civil Rights Act has not added to this jurisdiction. 

If relief is to be had when a man who claims he is qualified to register is 
refused registration, this is a matter that calls for judicial action. 

The Congress has given the rejected applicant the right to equitable or legal 
relief. 

Naturally if a qualified person is refused registration, the refusal must have 
come from the officer of registration. 

Under the present Federal law, the courts are open, and the State courts are 
also open. 

If a law is violated the agency of redress is pointed out. 

Congress cannot, under the guise of redress, establish a registration un- 
authorized by State law and regardless of requisites of qualification. 
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In Giles v. Harris, 180 U.S. on p. 458, the court said: 

“Apart from damages to the individual, relief from a great political wrong, 
if done as alleged by the people of a State, and the State itself, must be given 
by them or by the legislature or political department of the Government of the 
United States.” 

The proposed Federal registration implies that it is necessary because the State 
gives no method of relief in a case of deprivation of the right to register. 

There is no basis for such a presumption but aside from that, every individual 
unjustly deprived of his right to register has the right to redress, by suit in 
equity to compel performance of duty. 

And if the State has denied a man a right to vote, the Congress cannot grant 
it either as an original act or in redress of a wrong. 

Since the Constitution of the United States specifically requires an elector 
for a Member of either House of Congress to be one who “shall have the quali- 
fications requisite for electors of the most numerous branch of the State legisla- 
ture,” and among those requisites is registration by a State registrar of voters, 
it is not within the power of Congress to provide that a man shall be an elector 
who does not have this qualification and Congress cannot by its law for regis- 
tration add a “requisite” because the State registrar has violated the right of 
a man to register. 

That offense by a registrar appointed by the State might subject him to a 
penalty by an act of Congress and would subject him to a civil suit for redress, 
which could be filed in a State or Federal district court, but there being no 
State requisite for Federal registration a voter could not because of an act 
of Congress supply himself to a right to vote by an alien registration. 

It is true that in the Siebold case the Court referred to the right of super- 
vision by a Federal court appointed supervisor of the registration under a State 
officer but that is not a decision that anyone not a State registration officer 
could legally register a voter. 

Judge Woods, afterward a Justice of the Supreme Court, decided the case of 
United States v. Goldman (F.C. 15225) and made the following statement con- 
cerning the power of the Congress to make regulations presenting the “time, 
place, and manner of holding elections for Senators and Representatives,” 
saying— 

“The terms ‘time and place’ need no commentary. What is meant by the 
words ‘manner of holding the election’? An election is not simply the deposit- 
ing of a ballot in a box. 

“Tf the elector is forced to vote a certain ballot against his will it is not 
an election so far as he is concerned. And equally so if he is prevented by 
violence from voting at all. 

“It (Congress) could say that armed men should not infest the vicinity of 
the polls; it could say that the voters should have the right of free interchange 
of views on the day of voting. * * * If Congress could make such regulations 
for election day it could make them for any previous day. 

“Any law, the purpose of which is to enable the voter to make a free and 
intelligent choice and to express his choice freely. at the ballot box, is a regula- 
tion of the manner of holding the election.” 

This clear exposition is of the right of a voter. 

But a voter must be an elector of the most numerous branch of the State 
legislature and unless he is this, which he can only be by having the “requisite 
qualifications,” he is not a “voter.” 

The qualification of a voter is the beginning of his right to vote. 

The “manner of holding” the election is the way provided for making known 
his choice. 

Congress has a right to protect a qualified voter but can have no hand in 
providing -a qualification, that is within a State’s jurisdiction. 

This is emphasized by Judge Woods (supra) who, in conclusion, wrote: 

“The first and fourth sections of article I, taken together, it seems to me 
leave no doubt upon the question. The first declares that (that) representa- 
tives shall be elected by the people of the States, and adopts the qualification 
of electors presented by the States for electors of the most numerous branch 
of the legislature. The second authorizes Congress the manner of holding such 
elections.” 

Plainly the function of the State is exclusively hers, it creates the voter; 
the Congress protects the voter in his right to vote in what are called Federal 
elections. 
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There is no conflict between State and Union; no confusion in the respec- 
tive duties. 

There cannot be. 

The State may fix the manner of “holding the election”; the Government of 
the United States may alter such regulation. 

An act of Congress providing for a registration is not and never was within 
the power of Congress. 

The Cuarrman. Are there other Senators who desire to—excuse me, 
Senator Johnston. 

Senator Jounstron. Mr. Chairman, I have just been talking with 
the attorney general of South Carolina, and he states that he is 
prepared either to read his m: uuseript into the record or he will ask 
that it be printed in full and discuss with the committee at this time 
his views on the subject in addition, which might be a little briefer. 

The Cuamman. I would say this, Senator Johnston: that we do 
not want to treat one attorney general or one Governor, indeed, any 
other witnesses, other than as we treat all others who have appeared. 
I propose to stay until all have done as they desire to do with respect 
to these hearings, as long as we can. 

We know we expect a bell any minute and, of course, the attorney 
general realizes that in the reading of his statement—I am sure he 
would make a most. effective advocacy of his point of view, and I 
would indeed be pleased to hear him as an advocate present it. 

I am sure I would learn something, perhaps a great deal. How- 
ever, I am the only one of the committee who can be here and, of 
course, the attorney general may use his own judgment and we will 
be very happy to do as pleases him. 

There is, before the attorney general proceeds, Senator Spessard 
L. Holland, who I believe is represented here tod: ay by Mr. J. W. 
Norman. Sir, if the attorney general will indulge us, we would like 
to hear as to Senator Holland and his desires, either as to testifying or 
presenting a statement or having his statement presented by you, Mr. 
Norman, on his behalf, or whatever is your wish. 

Mr. Norman. Thank you, Mr. Chairman. 

First I would like to express Senator Spessard Holland’s regret 
that he could not be here in person. He has had a touch of Asiatic 
flu and was not able to make it. 

The Cuarman. I can attest to that, because after the handling 
of his bill on the floor the other day, he told me that he was feeling 

very ill, and he was lying down in a reclining position, feeling quite 
ill at that time. 

Mr. Norman. Yes, sir. 

The CHarrmMan. We are very sorry, indeed, that Senator Holland 
is ailing, and I hope that you will convey the committee’s regret 
for his illness. 

Mr. Norman. Thank you, sir; I shall certainly do that. 

The Cyaan. And his inability to be here today. 

Mr. Norman. Mr. Chairman, if it is permissible, I would like to 
present a letter from Senator Holland expressing his views on this 
legislation, and introducing Assistant Attorney General Ralph E. 
Odum of Florida, who has a statement he would like to read, if 
at all possible. 

The Cuarrman. If the attorney general wants to read a statement, 
we will then ask you, please, sir, to ‘abide by the testimony of the dis- 
tinguished attorney general of South Carolina. 
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Mr. Norman. All right, sir. 

The Cuairrman. I thought you were here just to present a statement 
for the record, but if we have another witness who wants to read a 
statement 

Mr. Norman. That is right, I would like to present our other wit- 
ness, if we may, at a later time. 

The CuatrMan. That will take more time, I am sure. Thank you, 
sir. 

Senator Johnston. 

Senator Jounston. Mr. Chairman, I have appeared before the 
Senate Rules Committee on a previous occasion concerning the legis- 
lation now before us. 

I believe I have made my position clear, and I will not take up 
any time to present any arguments myself. However, I would like 
to emphasize, as I did 2 weeks ago to this committee, that South 
Carolina opposes any and all legislation tampering with State vot- 
ing and registration rights. These rights are guaranteed by the 
Constitution to the States. 

South Carolina’s attorney general, Dan McLeod, will present South 
Carolina’s case most adequately. I appreciate the committee’s cour- 
tesy in granting my request to give him time in which to prepare my 
State’s case and then come before the committee. 

It is now my pleasure to introduce to this committee the Honorable 
Dan McLeod, attorney general of South Carolina. 





STATEMENT OF DANIEL R. McLEOD, ATTORNEY GENERAL OF THE 
STATE OF SOUTH CAROLINA 


Mr. McLx0p. May I proceed ? 

The Cuarrman. Mr. Attorney General. 

Mr. McLeop. Mr. Chairman and gentlemen of the committee, I am 
grateful for the opportunity of appearing before this distinguished 
committee in connection with its consideration by it of S. 2814, S. 
2783, S. 2722, S. 2719, S. 2684, and S. 2535. 

These bills constitute an unconstitutional and unwarranted attempt 
to invade the rights of the States, which rights are specifically re- 
served to the States by the 10th amendment. The right of the in- 
dividual States to determine the qualifications of those persons who 
shall be privileged to vote is one of the most zealously guarded at- 
tributes of State sovereignty. It is now proposed to entrench upon 
that cardinal right with the inevitable result that superpowerful 
Federal registration boards will be created, vested with plenary au- 
thority to determine whom a State shall send as its representatives to 
the Congress of the United States. 

The result can only be discord and confusion in the elective process 
and the destruction of the identity and sovereignty of the States. 

It is almost a sufficient answer to these proposals to state that a 
similar plan of operation was adopted as an outgrowth of the emo- 
tional feelings of hatred, and desire for punishment, following the 
War Between the States; that that plan of operation was in large 
measure declared unconstitutional by the U.S. Supreme Court; and 
that the same was ultimately abandoned as unwise and unjust, and 
because of the evils which it spawned. 
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It is appropriate to consider the principles governing the applica- 
tion of the 14th and 15th amendments, in that they are the principal 
source of asserted power for the enactment of these bills: 

The 14th amendment prohibits a State from denying to any per- 
son within its jurisdiction the equal protection of the laws. That 
duty was originally assumed by the States; and it still remains there. 
The only obligation resting upon the United States is to see that 
States do not deny the right. This the amendment guarantees, but 
no more. The power of the National Government is limited to the 
enforcement of this guarantee (U.S. v. Cruickshank, 23 L. Ed. 588, 
592). 

Until some State law has been passed, or some State action through 
its officers or agents has been taken, adverse to the rights of citizens 
sought to be protected by the 14th amendment, no legislation of the 
United States under said amendment, nor any proceeding under 
such legislation, can be called into activity; for the prohibitions of 
the amendment are against State laws and acts done under State au- 
thority. Federal legislation cannot properly cover the whole domain 
of rights appertaining to life, liberty, and property, defining them 
and providing for their vindication. That would be to establish a 
code of municipal law regulative of all private rights between man 
and man in society. 

It would be to make Congress take the place of the State legislatures 
and supersede them. The legislation which Congress is authorized to 
adopt is only such as may be necessary and proper for counteracting 
such laws as the States may adopt or ao and which, by the 
amendment, they are prohibited from making or enforcing, or such 
acts and proceedings as the States may commit or take, and which, 
by the amendment, they are prohibited from committing or taking. 
Legislation should be saaahed to the mischief and wrong which the 
amendment was intended to provide against; and that is, State laws 
or State action of some kind (civil righée cases, 27 L. Ed. 835). 

When the state has been guilty of no violation of its (14th amend- 
— provisions; when it has not made or enforced any law abridg- 
ing the privileges or immunities of citizens of the United States; 
when no one of its departments has deprived any person of life, 
liberty, or property without due process of law, or denied to any per- 
son within its jurisdiction the equal protection of the laws; when on 
the contrary the laws of the State, as enacted by its legislative and 
construed by its judicial, and administered by its executive, depart- 
ments, recognize and protect the rights of all persons, the amendment 
imposes no duty, and confers no power upon Congress (United States 
v. Harris, 27 L. Ed. 290). 

The 15th amendment itself has been considered by the U.S. Supreme 
Court and the same limitations placed upon its provisions (James v. 
Bowman, 47 L. Ed. 979). 

It should be remembered, moreover, that the Constitution of the 
United States gives Congress no power to prescribe the qualification 
of electors in the States. The privilege of voting is not derived from 
the United States, but is conferred by the State (Breedlove v. Suttles, 
82 L. Ed. 252). And I interject here the citation which is inserted 
in the record at this point is supplemented also by an additional 
case decided in 1951 which arose in nearby Virginia and which was 
referred to in a communication sent out by Senator Johnston just 
this week. 
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Moreover, Congress can only legislate with respect to national elec- 
tions, or in elections in which some mandate of the National Constitu- 
tion is disobeyed (U.S. v. Foote, 42 F. Supp. 717, citing James v. 
Bowman, supra). 

The limits of the Congress power are in respect to elections in which 
the Nation is directly interested, or in which some mandate of the 
National Constitution is disobeyed. 

The States, therefore, have the right to determine the qualifications 
of its electors, and the State qualification has been adopted as the 
Federal qualification for the voter (Za parte Yarbrough, 110 U.S. 
651, 28 L. Ed. 274) 

In his testimony before this committee, the Vice Chairman of the 
Commission on Civil Rights states (release dated Jan. 18, 1960, p. 5) 
that the power of Congress to legislate upon Federal elections is based: 

First by article I, section 4, the Constitution has reserved plenary power to 
the Congress to legislate upon the “times, places, and manner of holding elec- 
tions for Senators and the Representatives.” 

That “time, place, and manner of holding elections” does not em- 
brace the determination of the qualifications of voters is self-evident 
from the very wording of the constitutional provision, as well as from 
the various decisions. From these it is clear that the constitutional 
phrase has reference to the conduct of an election and the certification 
of the result thereof (Jn re Coy, 127 U.S. 731; UWS. v. Gradwell, 248 
U.S. 476, 485 ; Scott v. U.S.,3 Wall 642). 

The States, therefore, have the right to determine the qualifications 
of its clectors; and in determining this criterion the States cannot 
enact legislation in contravention to the 14th and 15th amendments; 
but the qualifications of the electors, as so determined by the States, 
are constitutionally adopted as the qualifications of electors for Mem- 
bers of Congress. These measures would deprive the States of their 
rights to determine the qualifications of their voters, 

Such a deprivation of States rights can only be accomplished by con- 
stitutional amendment. Such amendment should not be sought by 
legislative attempts to extend the meaning of “time, place, and manner 
of holding elections” to include determination of voter qualification 
contrary to all historic and legal precedent. 

Additionally, vesting in a Commission of Federal Registrars the 
authority to conduct congressional elections is invalid as a patent 
delegation of legislative power. Congress may, under the Constitu- 
tion, make regulations or alter such regul: ations as the States have 
prescribed for the time and manner of holding elections for Senators 
and Representatives, but it may only do so by duly enacted laws. It 
has no authority to delegate its rights in this respect to a Commission 
of Federal Registrars (Panama Refining Co. v. Ryan, 293 U.S. 388, 

79 L. Ed. 446). 

Another constitutional aspect of all of the bills, except one, con- 
cerns the power of Congress to determine qualifications of Presiden- 
tial electors. The absence of any authority in the Congress to legis- 
late upon this subject was tacitly recognized in the testimony given 
this committee by the Vice Chairman of the Commisison on Civil 
Rights. It is noted also that S. 2535 omits therefrom all reference 
to presidential electors. 
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[Congress] may not interfere with the method designated by State legisla- 
tures for the appointment of Presidential electors (Commonwealth, ex rel, 
Dummit vy. O’Connel (Ky.) 181 S.W. 2d 691, citing Hr parte Siebold, 25 L. Ed. 
717). 

In the dissenting opinion in Fe parte Siebold, Mr. Justice Field 
placed great reliance upon expressions of Madison and Hamilton in 
determining the meaning of portions of the Constitution relied upon 
in support of these bills: 


The power vested in Congress is to alter the regulations prescribed by the 
legislatures of the States, or to make new ones, as to the times, places, and 
manner of holding the elections. Those which relate to the times and places 
will seldom require any affirmative action beyond their designation. And regu- 
lations as to the manner of holding them cannot extend beyond the designation 
of the mode in which the will of the voters shall be expressed and ascertained. 
The power does not authorize Congress to determine who shall participate in 
the election, or what shall be the qualification of voters. These are matters 
not pertaining to or involved in the manner of holding the election, and the 
regulation rests exclusively with the States. 

The greater its (general government’s) lawful power, the greater the reason 
for not usurping more. Unrest, disquiet, and disturbance will always arise 
among a people, jealous of their rights, from the exercise by the general govern- 
ment of powers which they have reserved to themselves or to the States. 


Now consider what Alexander Hamilton said in the Federalist, 
bearing in mind that his words were spoken contemporaneously with 
the writing of the Constitution: 

Suppose an article had been introduced into the Constiution empowering the 
United States to regulate the elections for the particular States, would any man 
have hesitated to condemn it, both as an unwarrantable transposition of power, 
and as a premeditated engine for the destruction of the State governments’ The 
violation of principle in this case would have required no comment. 

The question of voter qualification is a judicial one. Yet this ju- 
dicial function is by the terms of these proposed measures reposed 
in appointees of the executive department of the Federal Government. 
The constitutional impropriety of this is apparent and was recognized 
by the statement of the Attorney General of the United States dated 
January 26, 1960. 

In South Carolina, we have approximately 546,000 registered voters. 
Of this total, approximately 480,000 are white and ‘approximately 
60,000 are colored. 

Mr. Chairman, I interject at this point that up until 1948 there 
were no compilations of figures by race. But I can speak from per- 
sonal experience and from consultation with those who have observed 
it, that since the decisions of the U.S. Supreme Court and the lower 
Federal courts whereby the primaries were made, in effect, part of the 
general election machinery and considered as such, that voter regis- 
tration in South Carolina in the primaries has constantly increased 
insofar as the colored race is concerned. 

I myself have observed it in the lines before the various boards of 
registration, and although we have no precise figures to go by, I can 
assure the committee—and I do not think it will be disputed by any- 
one—that voter registration, insofar as the colored race is concerned, 
has mounted spectacularly since the decisions relating to primaries 
was handed down by the courts. 

The colored registrants constitute approximately 10 percent of all 
registered voters. Our laws providing for the registration of voters 








324 FEDERAL REGISTRARS 


and the conduct of elections are fairly and impartially administered. 
Ample safeguards are provided to protect the right to register to 
vote, even to the extent of a convocation of the Supreme Court of 
South Carolina in special session to hear an appeal from a denial 
of registration. 

I have served as attorney general of South Carolina for 1 year, and 
before that I served as assistant attorney general for 9 years. My 
office works closely with the election officials in the various counties, 
and I know that I would have immediate cognizance of any com- 
plaint relating to the denial of registration, the right to cast a ballot, 
or to have that ballot counted. Yet in those 10 years not one single 
compiaint has come to my ears officially, or unofficially, whereby any- 
one has asserted that he has been denied the right to register or to vote. 

I have made pointed inquiries of various election officials in the 
counties with respect to this; I have consulted my immediate predeces- 
sor in office, and I have consulted with the secretary of state of South 
Carolina, the Honorable O. Frank Thornton, who is charged pri- 
marily with the administration of the election laws. I am authorized 
by them to say that they concur in the statement which I now make. 

There has been no appeal from a denial of registration in South 
Carolina. Nor has there been any complaint, even unofficially made, 
from such denial. 

I may interject at this point, Mr. Chairman, that after having pre- 
pared that statement, 1 consulted again with my distinguished 
predecessor, the Honorable T. C. Callison, of Lexington, and his 
memory was refreshed and he stated to me after having told me before 
that in his recollection, after having been in the office of attorney 
general of South Carolina for 10 years, that there was one complaint 
that had been made with respect to Williamsburg County. I do not 
know whether that could be described as a complaint or not. I think 
it may be of some interest to detail to the committee the only single 
isolated instance of all of the thousands of people who registered in 
South Carolina, the only single isolated instance where one complaint, 
if it can be called that, has been made. 

My predecessor states that he remembered that in the elections of 
1958 he received a call from a person known as Mrs. Andrew W. 
Simpkins, or he received a letter from her, relative to the fact that the 
board of registration in Williamsburg County had apparently refused 
to register a graduate of Howard University. 

Our law, Mr. Chairman, requires that a person be possessed of an 
assessed value of property of $300 or be able to read and write the pro- 
visions of our constitution. 

The facts that came to light after we immediately investigated that 
were these: that that person, whether he was a college graduate or not, 
arbitrarily refused to read the provisions of the constitution when they 
were put before him. He was unable to show that he possessed the 
alternative property qualification to be permitted to register and vote. 

Mr. Chairman, when I registered to vote, I was required to read 
from the constitution of South Carolina. Perhaps they looked at me 
and thought I was not able to read, but nevertheless they required 
that I read it. 

Senator Johnston, my distinguished senior Senator, was undoubt- 
edly required to read a provision of the constitution before being 
permitted to vote. 
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I met with the State Board of Registrars in the hall of the House 
of Representatives in Columbia, S.C., at a meeting that we had with 
Mr. Frank Thornton, the secretary of State, which he called inviting 
all registrars in South Carolina to meet there for a general discussion. 
They asked me to talk to them and answer their questions. 

I stated to them then—and practically all of the registrars in South 
Carolina were present—in response to a question, I stated that every 
person submitting himself for registration should be required to read 
and write a provision of the constitution without exception. 

Now, when this person in Williamsburg County arbitrarily refused 
to read and demonstrate that he could read, and I doubt—I daresay 
nobody can be charged with ability, by looking at a person, whether 
he could read or write. When he arbitrarily refused to read a portion 
of the constitution, they had no alternative but to reject him. 

Nevertheless, we took steps to assure ourselves that this person was 
in our own view able to read and write, and therefore we told the 
registration board in Williamsburg County to consider it in that light 
and they registered him. 

Now, as a result of that, Mrs. Andrew W. Simpkins wrote my 
predecessor a letter dated June 21, 1958, a portion of which I quote 
now : 

May I extend belated but no less deep appreciation for the immediate action 
you took in the Williamsburg matter. I was glad to amend my already mimeo- 
graphed report as I gave it in Washingion. A copy of that report is enclosed. 
Copies of all reports have been read into the Congressional Record and wilf 
be distributed shortly in printed form. I believe you would be interested in the 
complete report and to see how favorably we compare with other States in the 
voting matter. I was happy to be able to make the kind of report that was 
possible for our State. I sincerely hope that whatever our problems are will be 
investigated immediately so that we can remain of good repute. 

That is signed Mrs. Andrew W. Simpkins, who is affiliated or 
was at that time affiliated with the NAACP. 

That, Mr. Chairman, I repeat, is the only instance in which a denial 
of registration had been called to my attention, and I have made ex- 
tensive and exhaustive efforts to find and uncover any complaint being 
made with respect to the denial of registration in South Carolina. 

The Civil Rights Commission report that I have had the oppor- 
tunity to look at fairly briefly makes no reference to any voter depriva- 
tion in South Carolina, and I proceed back to page 7 of my written 
statement. 

In the face of this record, South Carolina does not need Federal reg- 
istrars to supervise its elections. 

These bills bear out the dire prediction made by a member of the 
Civil Rights Commission in the course of an investigation in the State 
of Alabama: 

The majority of the Members of the next Congress will not be sympathetic 
to the South, and punitive legislation may be passed. 

In South Carolina, we do not want competing State and Federal 
boards of registration. We do not want nine discontented persons 
to be able to cause the massive machinery of Federal intervention to 
be brought into play by a claim that they have been denied registra- 
tion by reason of their race, color, or previous condition of servitude, 
particularly when nine such persons are not required to first avail 
themselves of a simple and orderly procedure of appeal provided for 
them by the laws of South Carolina. 
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As I have stated before, no one, to my knowledge, has pretended 
that they have been denied the right to register and no one has made 
an appeal from any such denial. 

Moreover, aside from the vicious blow which such legislation would 
strike at the historic Federal-State relationship, and ‘aside from the 
hostility and resentment it would engender, these bills would bring 
about a difficult and chaotic condition in our elective processes. 

The determination of voter qualifications is a mixed question of law 
and fact. Our statutes, as do the statutes of all the States, require 
certain residential qualifications. This again is a mixed question of 
law and fact. Suppose that a State registration board determines that 
an applicant has not resided within a precinct for the required period 
of 4 months. Residence, of course, is primarily a question of intent 
and each particular case must rest upon its own facts. Should that 
voter be denied registration, he has only to sign an affidavit to the 
effect that he is denied registration upon the basis of race or color and 
if he and eight others convince the Federal registrars of this fact, by 
some means which the law does not prescribe, then Federal registra- 
tion will ensue. 

At the time of an election where State and Federal officers are to 
be voted upon, those persons holding Federal registration certificates 
can proceed to vote for Federal offices but they would not be entitled 
to vote for State offices. Even if separate written ballots are provided, 
the consequences are clear. In the case of voting machines, unless 
the Federal election officials choose to conduct a separate election, the 
voter would have to be followed into the voting booth to make sure 
that he pulled the levels for Federal offices only. 

This is by no means an exaggerated hypothetic alcase. We are likely 
to be faced with the situation that existed 1 in ae parte Perkins (29 F. 
900), which arose under the provisions of the Enforcement Act, to 
which I have already referred, and to which has been referred in 
previous testimony this mor ning. 

In that case, a U.S. Congressman was voted upon at an election at 
which State officers were also elected, and, because of this, a State 
election official was incarcerated and an appeal made through the 
Federal election officials, the Federal district court, and the circuit 
court of appeals, solely because of this fact, although it was finally 
determined that the only contest was with respect to the number of 
votes cast for a coroner and a criminal judge of the State of Georgia. 

Where primaries are concerned, the respective parties have their 
ballots and candidates for Federal offices are included upon the same 
ballot as that upon which candidates the State offices appear. Unless 
the Federal registrars choose to conduct independent separate pri- 
maries, a chaotic condition will arise. If one group of voters line 
a before the Federal registrars and is determined to be qualified and 
if such voters are not found qualified by the State registrar, then 


it is easily foreseeable that a voter will receive a primary ‘ballot, being 
entitled only to vote for a portion of the candidates thereon who 
would be candidates for Federal offices. If the State authorities 
found that voter not entitled to vote, he would not be permitted to 
complete the entire ballot. This has the effect of destroying the 


secrecy of the ballot as well as leading to an utterly confusing : state 
of affairs. 
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There should be no group of voters clamoring on election day to 
be permitted to vote for part of a ballot. 

These bills strike at what it is now oo ever before important 
to reiterate and assert: the rights of the States to manage their own 
affairs within the limits of the Constitution of the United States 
and in accordance with their own laws. 

The laws which you are considering are legally invalid and politi- 
cally outrageous, and I urge that this committee reject these bills. 

Thank you very much, Mr. Chairman. 

The Cuairman. Thank you very much, Mr. Attorney General. I 
am sorry to have missed a portion of your verbal testimony and I 
assure you that I will read that small part of it I missed with great 

‘are, and I appreciate your coming here and coming under the 
auspices of our fine colleagues. 

Mr. McLeop. Thank you very much, Mr. Chairman. 

The Cuamman. Good morning, Mr. Odum. We are sorry to have 
detained you so long. 

(Letter from Senator Holland follows. ) 

U.S. SENATE, 
February 4, 1960. 
Hon. THOMAS C. HENNINGS, Jr., 
Chairman, Committee on Rules and Administration, 
U.S. Senate, Washington, D.C. 

My DEAR SENATOR: In cooperation with Gov. LeRoy Collins, Secretary of State 
Robert A. Gray, and Attorney General Richard W. Erwin, of Florida, I have 
made arrangements for the Honorable Ralph E. Odum, assistant attorney gen- 
eral, to present a statement for the State of Florida on the proposals before 
you today. This statement outlines the remarkable progress which Fle rida has 
made in voting by its Negro citizens. I shall appreciate this committee's careful 
and serious consideration of its pleas for patience and forbearance in rejecting 
extreme proposals for Federal registrars, Federal referees, and other measures 
which would operate to supplant the registration procedures which are working 
so well in our State. I wholeheartedly concur in the statement’s conclusion that 
adoption of such measures might well have the effect of reversing the trend to- 
ward good race relations and greater voter participation in our State. 

I regret that a touch of Asiatic flu prevents my presenting Assistant Attorney 
General Odum to you in person, but I will appreciate your close attention to his 
statement. 

With kind regards, I remain, 


Yours faithfully, 
SPESSARD L. HOLLAND. 


STATEMENT OF RALPH E. ODUM, ASSISTANT ATTORNEY GENERAL 
OF THE STATE OF FLORIDA 


Mr. Ovum. I am Ralph E. Odum, assistant attorney general of 
Florida. I appreciate the opportunity to testify. 

The Cuatrman. I have the information here that you are the assist- 
ant attorney general of the State of Florida. 

Mr. Ovum. That is right. 

The Cuatrman. And we are very glad to have you here, sir. 

Mr. Opum. Thank you. 

The Cuatrman. And I would like to have you proceed in any way 
that pleases you. 

Mr. Ovum. I am aware of your time limitations. 

The Cuarrman. That is sort of an old story around the Senate; we 
are spread pretty thin. 
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Mr. Ovum. This statement is being presented as having been a 
proved by the Governor and attorney general of Florida and the 
secretary of state. 

The Cuarrman. Governor Collins. 

Mr. Opum. Yes. So I would appreciate the opportunity to read it 
into the record, if that can be done. 

The Cuarman. We regret not having present today the senior 
Senator from Florida, who is one of the ablest advocates and lawyers 
and scholars in the Senate. 

Mr. Opum. Thank you, sir. 

(Discussion off the record.) 

Mr. Opum. We appreciate your remarks. We did away with the 
poll tax in Florida primarily through Senator Holland when he was 
a State senator, so we are very happy ¢ ‘about it. 

The Cuarrman. Allright, Mr. Odum. 

Mr. Opum. The Honorable Spessard L. Holland, U.S. Senator from 
Florida, by letter dated January 22, 1960, suggested to Gov. LeRoy 
Collins and Attorney General Richard Ervin of Florida that it would 
be xo late for a witness representing the State of Florida to ap- 
tM efore the committee and to offer testimony regarding Senate 

ills 2719, 2684, 2783, and 2814 relating to the creation by law of 
Federal voting registrars. 

Subsequent to this letter, specifically, on January 26, the press re- 
ported that President Eisenhower’s administration, through Attorney 
General William P. Rogers, would offer an alternative to the above 
identified bills which would authorize the a pointment of referees 
by Federal district courts for the purpose of protecting the voting 
rights of Negroes and other minority groups. 

Pursuant to Senator Holland’s suggestion, Governor Collins and 
Attorney General Ervin directed me to prepare a statement to be 
offered for your information and consideration. The statement has 
been reviewed and approved by Governor Collins, Attorney General 
Ervin, and Secretary of State R. A. Gray of Florida. Secretary of 
State Gray is our State official most directly concerned with the admin- 
istration of election laws in Florida. 

At the outset, it must be made clear that we are not here to advocate 
racial discrimination in voting. 

On January 28, 1960, Governor Collins made the following public 

statement emphasizing his— 
* * * own feeling that there can be no excuse anywhere in the United States of 
America for refusing the privilege of voting in any election because of race or 
creed. I do not condone any machinery or any attitude which has that as its 
purpose or effect. But I think it is the responsibility of the States to assure 
the freedom of our citizens to vote. 

We believe that this statement sums up briefly and accurately the 
deep-seated convictions and attitudes of the overwhelming majority 
of the people of Florida. 

We also believe that the record of Florida voting in recent years 
verifies and substantiates this position. 

On January 29, 1960, Secretary of State R. A. Gray of Florida made 
the following statement : 


As the State official mainly concerned with the administration of election laws 
in this State, I do not know of any county or any supervisor of registration who 
has or would deny a Negro the right to register to vote. 
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On September 10, 1959, Governor Collins told a press conference 
that he had not received direct complaints or information to — 
a report by the Civil Rights Commission to the effect that in Gadsden 
County, Fla., Negroes are afraid to vote. 

In this statement, Governor Collins made it clear that if there 
actually did exist instances of intimidation or other illegal inter- 
ference with the right to vote, and such instances were reported to 
him, he would not hesitate to take corrective action. 

He said: 


Specifically, the State government can call upon the people generally in those 
counties to adopt a different attitude and to improve that situation, and as 
Governor I don’t hesitate to do that here and now. I hope that that can be 
accomplished there through their local processes. If, of course, there are spe- 
cific acts that are brought to the attention of the local officials and if, that being 
done, there is not adequate redress provided at the local level, of course, that 
will be another matter in which I, as Governor, will be very interested. 


To this date, no such complaints have been made to Governor 
Collins. 

For your complete information on Florida’s voting registration rec- 
ords in 1959, we include as an appendix to this statement a table show- 
ing the white and Negro registration of each of Florida’s 67 counties. 
(See p. 333.) 

We would like to respectfully call your attention to the fact that 
the problem of nonparticipation of Negro citizens in voting in Florida 
is rapidly taking care of itself through the efforts of our local people 
and officials. In 1947, Florida had 49,000 Negroes registered. In 1952 
we had 120,000; in 1956 we had 148,703; in 1958 we had 144,810; in 
1959 we had 152,675. 

We think it is significant that between 1947 and 1959 Negro regis- 
tration increased in Florida from 49,000 to 152,675, and this increase 
did not result from outside pressures either in the form of court orders 
or Federal commissions. It resulted, we believe, from local internal 
changes in the cultural and economic standards and civic responsibility 
of Negroes, our rapid increase in urbanization, and the voluntary 
acceptance of these changes on the part of their white neighbors. 

We are fearful that if Congress Make enact the bills you are con- 
sidering here, the practical result will be a regressive trend in Negro 

registration. The reason for this is obvious: The exertion of outside 
pressure and coercion by the Central Government in local matters is 
regarded as a usurpation of authority which stimulates resentment 
rather than understanding, tolerance, and racial cooperation. 

Patient understanding and tolerance in seeking voluntary improve- 
ment may be a longer road than some might like, but we believe it to 
be the best and most effective road leading to ultimate dignity, mutual 
respect, and equal ey for all our people. 

ttorney General Rogers expressed the same concern in testifyin 
before your congressional committees last year on other phases o 
civil rights legislation when he said : 

The image of the Federal Government trying to dominate the States could 
tend to harden resistance. 

We think it self-evident that Attorney General Rogers’ fears in this 
regard are being vindicated. 
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The four bills introduced by Senators Humphrey, Morse, and Javits 
do more than create an image of Federal domination. They constitute 
absolute and undisputed Federal control and domination in the exer- 
cise of the voting franchise, an area which by law and custom has been 
the undisputed responsibility and authority of State and local govern- 
ments since the founding of this Republic. 

_All four of these bills are substantially the same. With minor 
differences, they provide that anyone who thinks he has been denied 
the right to register to vote in a Federal election because of his race, 
religion, color, or national origin may file a petition with the President 
requesting the appointment of a Federal registrar. 

If the President receives as many as nine such petitions within 1 
year from any voting district, he may cause an investigation to be 
made by the Civil Rights Commission. Upon recommendation of the 
Commission, he may appoint a Federal registrar in the voting district 
and all persons registered by the Federal registrar must be permitted 
to vote. 

The effect of these bills would be to disregard normal judicial proc- 
ess and remedies both State and Federal in cases involving registra- 
tion disputes and to place unrestricted power in the hands of a political 
appointee of whichever political party happened to be in authority at 
the moment. 

It is significant that such investigation as may be contemplated in 
the bills is left to a temporary agency of the Federal Government 
which was never intended to be a law-enforcement arm of the Govern- 
ment. The one Federal agency competent to make such an investiga- 
tion, the Federal Bureau of Investigation, is not mentioned in any of 
the four bills. 

No provision for a hearing to be conducted by the Federal registrar 
is made at which the local registrar selected by the people or under 
State processes could appear to testify and offer evidence. Our cus- 
tomary concept of checks and balances provided by law for the proper 
administration of ministerial functions such as voting registrars is 
ignored. 

In short, these acts, in their disregard of Federal and State consti- 
tutional concepts of a representative government depending upon the 
“consent of the governed” call to mind repressive measures of the Re- 
construction era which have long since been denounced by leading 
Americans of all parties and sections of our Nation. 

From an administrative standpoint, the bills are unworkable unless 
separate elections are to be held for Federal officials. _ 

On this point, Secretary of State R. A. Gray, of Florida, made the 
following comment: 

I note in the wording of the proposed bills the language used in speaking of 
“the right to vote in Federal elections.” Naturally these proposed bills in the 
Congress are worded so as to apply only to “Federal elections.” However, when 

a person registers in this State he registers to vote in the entire election for 
everything from presidential elector to constable. In the minds of registration 
officers and the deputies, and in the minds of election inspectors and clerks in 
the various precincts (there are 1,600 in Florida) you could not get a clear 
understanding of the differential between the Federal election and the election 
of State and county officials—all being tied up in the State mechanical processes 
of an election. 


It would tend to unlimited confusion; it would perhaps interrupt election 
processes in some precincts because the precinct officials in charge of the election, 
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though with the best motives and intentions and trying their best to do the right 
thing, would refuse to serve for fear of being dragged into a Federal court. 

Even if the obvious legal and practical inadequacies of these bills 
as proposed could be corrected, the question of their necessity and 
justification is still very much in doubt. 

By the time of its report of April 1959, the House Subcommittee on 
Appropriations, the Civil Rights Commission had only received 291 
complaints regarding voting rights; 246 of these were sworn com- 
plaints and 45 were unsworn. 

Of these, 12 sworn complaints and 2 unsworn were received from 
among the 844,000 Negroes living in Florida. We have been given 
no information as to the identity of the 14 people from Florida who 
complained or whether subsequent investigation indicated that these 
rm were invalid. The local and State officials of Florida have 
not been called upon or given an 7 to investigate and act 
upon any alleged racial voting complaints of any kind. 

A special report of the Southern Regional Council released Novem- 
ber 2, 1958, includes the following statement : 

In certain areas it undoubtedly has become more difficult for Negroes to regis- 
ter, because of new voting restrictions and stricter applications of the old re- 
quirements. In some sections where political leaders have fanned racial prej- 
udices, Negroes are even more hesitant about attempting to register than they 
were 2 years ago. But, in many parts of the South, lack of political conscious- 
ness remains the greatest barrier. Leaders of both races long have contended 
that if all bars to Negro voting were removed tomorrow, there would not be 
a great rush to the polls. 

This is not expected until Negroes have been able to raise their economic 
and educational levels, their leadership has been broadend and they have reached 
a position where their political participation promises more tangible results. 
Neither the new civil rights legislation nor the Federal agencies created by it 
promise any quick or dramatic improvement in Negro suffrage. Even where 
registration boards are cooperative, a gradual process of political education 
obviously will be required. 

All this should not obscure the fact that the trend is upward and that the 
long-range prospect in the South is for a Negro registration comparable to the 
white.” [Emphasis supplied] 

We think this statement provides the best clue as to why many of 
our Negro citizens do not vote. In Florida, it is indifference and 
apathy ‘that keep most of them from the polls—not threats or intimi- 
dation. We have long since dispensed with the poll tax in Florida. 
We have in Florida no laws which either directly or indirectly dis- 
criminate against Negroes voting. Nor do we believe that our regis- 
tration officers in administering their duties commit acts of intimida- 
tion against them. 

If such has occurred, it has been the rare exception, not the rule. 
Certainly no problem has arisen which could not be handled properly 
by State and local officials. The denial of this opportunity by the en- 
actment of these four bills we believe would create problems where 
none now exist and serve to fan fires of racial tension which we are 
doing our best to contain and ultimately extinguish. 

This much can be said for Attorney Gener: al Rogers’ suggestion of 
an alternative procedure whereby the Federal district courts would 
take jurisdiction of such complaints and act through referees ap- 
pointed by the court; at least his suggestion is an effort to do legally 
the things the bills we have discussed above would do illegally. 
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But the same basic objection is equally valid. Legislation of this 
kind is not necessary or Justified in Florida under the circumstances. 
It could accomplish no good but would, in the words of Attorney Gen- 
eral Rogers himself, tend to create “the image of the Federal Gov- 
ernment trying to dominate the States * * *” and thereby do in- 
calculable harm. 

If fundamental rights of suffrage are abridged because of racial 
discrimination, the judicial forum is open for their enforcement with- 
out the necessity of Federal legislation invading this State traditional 
field of regulation. 

In view of the gains which we have made in the area of racial rela- 
tions and the other considerations which we have brought to your 
attention, we respectfully urge that the evolutionary trend not be 
prematurely disrupted by unnecessary, improvident, and provocative 
legislation. 

"Thank you, sir. 

The Cuairman. Mr. Odum, I want to compliment you upon your 
incisive, comprehensive, and penetrating statement, setting forth your 
views. Weappreciate very much your coming here. 

Mr. Ovum. Thank you. 

The Cuarrman. And giving us enlightenment of your position. 

We thank you, Mr. Norman, and we hope that you will, as I said 
before, tell Senator Holland, who was not able to be here today, that 
we missed him. 

There is a table attached to your statement, Mr. Odum, which I 
assume you would like to be made a part of the record of these 
proceedings. 

Mr. Ovum. If that is in order, we would like to have it made a 
part of the record for the information of the committee. 

The CuHatrMan. Without objection. 

(The table referred to follows:) 
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Registered voters, State of Florida, Oct. 3, 1959 
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The Cuamman. With Mr. Odum’s testimony, the committee will 
recess and reconvene tomorrow at the hour of half past 10, at which 
time the Attorney General of the United States will be the witness. 

We will be in the caucus room, 318, Old Senate Office Building. 

Thank you, gentlemen. 

(Whereupon, at 12:50 p.m., the hearing was recessed, to reconvene 
at 10:30 a.m., Friday, February 5, 1960.) 
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FRIDAY, FEBRUARY 5, 1960 


U.S. Senate, 
ComMITTEE ON RuLes AND ADMINISTRATION, 
Washington, D.C. 

The committee met, cae to recess, at 10:35 a.m., in room 318, 
Old Senate Office Building, Senator Thomas C. Hennings, Jr. (chair- 
man), presiding. 

Present: Senators Hennings, Keating, and Brunsdale. 

Also present: Langdon West, special counsel to the committee. 

The Cuairman. The committee will please come to order. This 
morning is the conclusion of the series of days on which the Senate 
Committee on Rules and Administration has been holding hearings 
relating to various proposals which have been submitted and some 
bills which have been introduced in the Senate relating to so-called 
Federal registrars and other means to be used, suggested to be used I 
had better say, in effect to further insure the right to vote of our 
citizens, 

We are especially honored and glad to welcome here this morning 
the distinguished Attorney General of the United States, Mr. Wil- 
liam Rogers. You may, Mr. Attorney General, as we have indicated 
to all preceding witnesses, proceed by either reading a prepared 
statement—you have one I understand. 

You may depart from it as you please by interspersing your state- 
ment with comments or observations, or if you care to you may pro- 
ceed extemporaneously as you please. W ithout further ‘preliminaries 
I will now recognize you. I think I should also call attention to the 
fact that Judge Walsh, the Deputy Attorney General, is here this 
morning, and perhaps others from’ the Office of the Attorney Gen- 
eral. Weare glad to have you here, gentlemen, to advise us as to this 
legislation. 


At this time I take pleasure in recognizing the Attorney General of 
the United States. 


STATEMENT OF WILLIAM P. ROGERS, ATTORNEY GENERAL OF THE 
UNITED STATES, ACCOMPANIED BY LAWRENCE E. WALSH, 
DEPUTY ATTORNEY GENERAL 


(The press release of Attorney General Rogers (Jan. 26, 1960) an- 
nouncing his proposal on voting referees and. setting forth his draft 
bill to implement the same, inserted earlier into these hearings at the 
request of Senator Keating, may be found on p. 167.) 
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Attorney General Rocers. Mr. Chairman and members of the com- 
mittee, with your permission I would like to read the statement which 
we prepared and then I will be glad to attempt to answer any ques- 
tions the committee may have. 

Mr. Chairman, throughout the world today the word “democracy” 
is a rallying cry. It expresses men’s basic desires for dignity and the 
fullest utilization of human potential. 

The word connotes the very opposite of tyranny which debases the 
spirit of man by using government and its machinery to impose the 
will of rulers upon the governed without regard to their consent. 

The concept of democracy, indeed the word itself, is a source of such 
powerful inspiration that even its greatest enemies cynically attempt 
to use it by designating themselves democracies. 

Basic to our concept of democracy are the propositions that gov- 
ernment rests upon the consent of the people and 1s representative of 
the people. History has shown, I think, that the only way yet dis- 
covered to make these principles effective is through the use of the 
ballot without arbitrary limitations. 

This is the sole means by which the will and the consent of the gov- 
erned may be maintained and manifested. 

While democracy in its true sense may take different forms and 
use different political mechanisms, free and full elections are basic 
to its existence. 

The right to vote in an election may properly be qualified by con- 
siderations of age, residence, literacy, citizenship, or the like. One 
proposition is, however, plain. Race or color is not a proper ground 
for disqualification. It is arbitrary. It is unreasonable, and it is 
completely inconsistent with democracy. The basic charter of our 
Nation embodies this concept. Thus the 15th amendment to our Con- 
stitution expressly provides that : 

The right of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any State on account of race, color, or previous con- 
dition of servitude. 

The fact remains, nevertheless, that in a few areas of our country 
democratic government is not fully realized. In these areas the right 
to vote is being denied many otherwise qualified citizens because of 
their race or color. 

The Constitution does not leave the Government established by it 
powerless to act effectively to eliminate racial discrimination in voting. 
Section 2 of the amendment expressly confers upon Congress power 
to enforce the prohibition against State-supported racial discrimina- 
tion in elections of any kind, both State and Federal. 

It is imperative that the practice of some States or some parts of 
some States to abridge rights of citizens on grounds forbidden by 
the 15th amendment be terminated. 

In the face of this practice there is no alternative to a more effective 
exercise of constitutionally conferred Federal powers to end racial 
discrimination in voting. 





1Other relevant constitutional provisions are art. I, sec. 2, provides that members of 
the House shall be chosen every second year “by the People of the several States, and the 
Electors in each State shall have the Qualifications requisite for Electors of the most nu- 
merous Branch of the State Legislature.”” Art. I, sec. 4, provides that Congress may at any 
time “make or alter” regulations regarding the times, places, and manner of holding elec- 
tions for Federal Senators and Representatives. The 17th amendment provides for popular 
election of Senators, the electors in each State to have the qualifications requisite for 
electors of the most numerous branch of the State legislature. 
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The administration therefore is in full agreement with the basic 
objectives of the voting rights bills which are before this committee. 

It is essential however that any proposed legislation in this area 
be evaluated in the light of its probable effectiveness in actual opera- 
tion and by the extent to which it is apt to reach the evil. As you 
probably know, the Department of Justice has drafted a bill to deal 
with the problem of racial discrimination in voting and we herewith 
submit it for your consideration. I believe that it comes much closer 
to meeting these standards of effectiveness and reach than any other 
proposals before the committee. This bill has the full support of the 
administration. 

The bill, the details of which I shall outline later on in my state- 
ment, has the following significant advantages: 

1. It covers deprivations of voting rights in both State and Federal 
elections in contrast to the other proposals which in the main are 
confined to Federal elections. 

2. The bill would supplement the remedies already provided by the 
Civil Rights Act of 1957 and operate within the established frame- 
work of judicial powers. 

3. It covers the whole election process, including registration, vot- 
ing, and the counting of votes. 

4. It will be enforcible through the recognized contempt powers 
of the courts, a more realistic and effective sanction in this situation 
than a resort to criminal prosecutions. 

5. It will interfere with established State voting procedures to the 
minimum extent consistent with the vindication of constitutionally 
guaranteed rights. 

For these reasons, I believe that the administration bill is likely to 
provide effective guarantees against racial discriminstion in voting 
in all elections more rapidly than any of the other proposals. 

The administration bill would provide that in any voting rights 
case instituted by the Attorney General under the Civil Rights Act 
of 1957 which seeks relief from racial discrimination under color of 
law the court would be authorized to direct, in the exercise of its 
equity powers, the appointment of officers to be known as voting 
referees. 

These referees would be authorized, as officers of the court, to 
certify as qualified to vote at any election for either State or Federal 
office all persons applying for certification who are found to possess 
the necessary voting qualifications provided by State law. The ref- 
erees’ findings will be subject to review by the court itself. 

After the court has found that a pattern of racial discrimination 
exists and has enjoined its continuance, it would then consider the 
desirability of appointing a referee as authorized by the administra- 
tion proposal. 

If it decides to do so, it is expected that it will then set forth in 
its order, the procedures which the referee will follow, depending 
on the facts and circumstances of the case. 

The administration proposal, without. attempting to spell out any 
rigid procedures, gives the court full discretion to have the referee 
proceed in the manner best calculated to make its mandate effective. 

It is expected, however, that the voting referee will decide in the 
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most expeditious fashion whether an applicant has been denied regis- 
tration and whether he has qualifications which entitle him to register. 

The report of the referee will be subject to review by the court 
under procedures which will give all parties notice and an opportunity 
to file exceptions for court det ermination. 

The courts have ample power to provide for summary disposition 
where there is no substantial issue of fact. In those few cases where 
such issues exist, the court may, by general or special provisions, pro- 
vide for their expeditious disposition by the court or referee. 

The next step is for the court to enter a supplementary decree in 
the original proceeding listing all the persons found entitled to vote. 
Once this decree is signed by ‘the judge, the voting referees will have 
the power to issue a voting certificate to each person named in the 
decree. The certificate will identify the holder as a person entitled 
to vote at any election covered by the decree. 

The Attorney General would then have certified copies of the 
court’s original and supplementary decrees transmitted to all ap- 
propriate State election officials. Any election official who has notice 
of the decrees and refuses to permit an individual covered by the 
decrees to vote or to have his vote counted will be subject to contempt 
proceedings, as provided in the Civil Rights Act of 1957. 

To insure effective compliance, the bill further authorizes the 
court to direct the voting referees to attend any election covered by 
the decrees and report to the court whether any person entitled to 
vote pursuant to them has been denied the right to vote or to have 
his vote counted, and empowers it to take such other action as may 
be necessary or appropri: ite to enforce its decrees. 

In addition the voting referees may be vested with all the powers 
conferred upon a master appointed by the court pursuant to rule 

3(c) of the Federal Rules of Civil Procedure. 

Finally, the bill would provide that the court shall fix the compen- 
sation of the voting referees which will be payable by the United 
States. 

The bill has a second provision applicable to voting rights cases: 
It would provide that in any such case where State officials charged 
with the discrimination involved have resigned or have been relieved 
of their offices and no successors have taken their places, the case 
may be instituted or continued against the State itself. 

The purpose of this provision is merely precautionary because in 
a case now before the courts, the Department of Justice has taken 
the position that existing law permits such litigation. 

A brief review of the recent background would help in any ap- 
praisal of the administration proposal and the other bills before the 
committee : 

The Civil Rights Act of 1957, the first congressional enactment in 
this field since 1875, established a Commission on Civil Rights (1) 
to investigate allegations that “Citizens of the United States are 
being deprived of their right to vote and have their vote counted by 
reason of their color, race, religion, or national origin”; (2) to “study 
and collect information concerning legal developments constituting 
a denial of equal protection of the Jaws under the Constitution”; and 
(3) to “appraise the laws and policies of the Federal Government 
with respect to equal protection of the laws.” 
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The Commission’s first report, issued September 9, 1959, made it 
plain—if ever there was any doubt of the question—that in some 
areas Negro citizens are being systematically denied the right to vote 
solely because of their race or color. 

It also made it plain that the additional powers which the 1957 
act had established to protect voting rights should be implemented. 

Rang von oy those additional powers had conferred upon the Attor- 

General of the United States authority to institute in its name 
cane to prevent violations of voting rights which had already been 
made the subject of stat utory protection. 

However, prior to 1957 the vindication of those rights was left to 
litigation instituted by the persons aggrieved. The “1957 act, there- 
fore, recognized the need for swift and effective action by making an 
instrumentality of the United States available to assist those persons. 

In order to implement the 1957 legislation the Commission on Civil 
Rights has recommended, in substance, that legislation should be 
enacted authorizing the designation by the P1 esident of local i incum- 
bent Federal officers or employ ees to serve as “temporary voting regis- 
trars” with respect to elections for Federal office only. 

This designation by the President would occur ‘after investigation 
and a determination of some kind by the Commission that. individuals, 
otherwise qualified under State law to vote, have been denied the right 
to register because of race, color, religion, or national origin. 

Let me say as I said in previous statements I think that the adminis- 
tration proposal i is thoroughly consistent with the spirit of the recom- 
mendations of the Civil Rights Commission, and I think the Commis- 
sion has performed a great public service to this Nation in its activities 
and in its record. 

Now, referring to the bills before this committee, S. 2684, S. 2719, 
S. 2783, and S. 2814 in effect embody the Commission’s proposal and 
are substantially similar. 

Each covers only Federal elections. S. 2535, which approaches the 
problem in a different manner, is also limited to elections for Federal 
office. It would establish a three-man Congressional Elections Com- 
mission with power to conduct all such Federal elections. 

The registrar proposals—and I am going to lump them together, 
because by and large they are the same general approach—are based 
on article 1, sections 2 and 4, of the Constitution and the 17th amend- 
ment, and are, therefore, necessarily limited to Federal elections. 
Those provisions of the Constitution authorize Congress to regulate 
such elections. 

By contrast, the administration proposal, which extends to State 
elections as well, finds its principal support in the 15th amendment. 
In my opinion, it isa clearly appropriate exercise of the authority con- 
ferred upon Congress by that amendment. 

First. The 15th amendment empowers Congress to enact appropriate 
legislation to enforce the prohibition that no State shall deny or 
abr idge the right of a citizen of the United States to vote on account 
of his race or color. 

This is the power underlying 42 U.S.C. 1971(a), which applies to 
both Federal and State elections. 

It provides that all citizens of the United States otherwise qualified 
to vote at any election in any State or political subdivision thereof 
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shall be entitled and allowed to vote at all such elections without 
regard to race or color, any law, custom, or regulation of the State or 
under its authority to the contrary notwithstanding. 

Under part IV of the Civil Rights Act of 1957, the Attorney Gen- 
eral is authorized to institute in the name of the United States civil 
proceedings in the Federal district courts to enforce 42 U.S.C. 1971(a). 

This authority is provided by subsection (c) of section 1971. Our 
proposal is an implementation of this authority and is intended to en- 
large the equity jurisdiction of the court and to make it clear that 
the courts shall utilize such powers to preserve and effectuate the rights 
declared by the statute. 

Subsection (a) has a long history. It was first enacted in 1870 as 
section 1 of the Enforcement Act of 1870. It has been invoked and 
relied on in many cases in the Federal courts. (See Smith v. All- 
wright, 321 U.S. 649 (1944) ; Nixon v. Condon, 286 U.S. 73 (1932); 
Reddia v. Lucky, 252 F. 2d 930 (C.A. 5, 1958) ; Baskin v. Brown, 174 
F. 2d 391 (C.A. 4, 1949) ; Rice v. Elmore, 165 F. 2d 387 (C.A. 4, 1947) ; 
Chapman v. King, 154 F. 2d 460 (C.A. 5, 1946), certiorari denied, 327 
U.S. 800 (1946) ). 

It was recently given full force and effect by the Supreme Court in 
Terry v. Adams, 345 U.S. 461, decided in 1953. That case held that 
qualified citizens could not be excluded from privately held preprimary 
elections on the ground of their race or color, which in the circum- 
stances the court held constituted State action. The various opinions 
of the Justices in that case clearly show that the 15th amendment 
empowers Congress to enact legislation to deal with State action inter- 
fering with the right to vote in any election whether State or Federal 
on grounds of race or color, and that is the latest decision, I think, 
in the Supreme Court on this subject. 

In the Terrell County case the District Court for the Middle District 
of Georgia held in a suit brought by the attorney general under sub- 
section (c) seeking to enforce subsection (a) that the subsections were 
unconstitutional on the theory that they authorized suits with respect 
to private action, even though the only action involved was State, not 
private. This case was recently argued in the Supreme Court (United 
States v. Raines, October term 1959, No. 64) and the Department took 
the position that the constitutional challenge was totally without merit. 

Second. The proposal for court-appointed voting referees in aid of 
the judicial power is a plainly appropriate method of enforcing the 
15th amendment. Under that amendment Congress may enact legisla- 
tion corrective in character which is adapted to counteract and redress 
the operation of prohibited State action. This is the principle of the 
Civil Rights cases, 109 U.S. 3, decided by the Supreme Court in 1883. 

And I don’t believe there is any legal question with the power of 
Congress to enact this kind of legislation. 

While under the 10th amendment, the States are vested with author- 
ity over elections for candidates for State office, they are not thereby 
immunized from corrective Federal action enforcing the 15th amend- 
ment. 


I think that that is a mistake that a great many people make when 
they think about States rights. 


I would like to state it again. Although under the 10th amendment 
States are vested with authority over elections for candidates for 
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State office, it must be done consistently with the Federal Consti- 
tution. 

It must be done consistently with the 15th amendment to the Fed- 
eral Constitution, and that is, of course, what this country has failed 
to do for these last almost 90 years. Until the Civil Rights Act of 
1957 was passed, there were no effective statutes passed by Congress 
to implement the 15th amendment, and I think Congress is to be con- 
gratulated for the interest it has taken in this subject and for the fact 
that it passed the Civil Rights Act of 1957 and for the fact that it is 
giving such serious consideration to strengthening that act at this 
time. 

As stated in Oklahoma v. Civil Service Commission, 330 U.S. 127, 
143 (1947), quoting from United States v. Darby, 312 U.S. 100, 124 
(1941), the 10th amendment has been consistently construed— 
as not depriving the National Government of authority to resort to all means 
for the exercise of a granted power which are appropriate and plainly adapted 
to the permitted end. 

The end sought by our proposal is to insure through the medium 
of court-appointed voting referees that any person entitled to vote in 
a State election is not excluded therefrom a persons clothed with the 
authority of the State because of the individual’s race or color, 
grounds of exclusion forbidden by the 15th amendment, subject to 
the traditional authority of the courts to vindicate constitutional 
rights. It will continue to function as before—and I am speaking 
about the courts—the State will be permitted to function as before, 
merely freed from any taint of administration in a manner forbidden 
by the Constitution. 

The proposal does not, therefore, infringe upon any legitimate, con- 
stitutional exercise of State sovereignty. 

Third. The powers which the voting referee proposal would confer 
upon the courts are plainly consistent with the traditional authority 
exercised by courts of equity in our constitutional system. 

Under the Civil Rights Act of 1957, a proceeding instituted by the 
Attorney General in the name of the United States has the object of 
preventing racial discrimination in voting in violation of 42 U.S.C. 
1971. Such a proceeding possesses, of course, all the requisites of the 
case or controversy requirement of article III of the Constitution. 

The court will not be exercising administrative functions in viola- 
tion of article III of the Constitution. The duties and powers of the 
voting referees appointed by the court are designed only to give full 
effect and force to the court’s adjudication that there has been a denial 
of voting rights in violation of the Constitution and laws of the 
United States. 

In a voting rights case under the Civil Rights Act of 1957, the 
court proceeds in the exercise of its equitable jurisdiction in an area 
of great public interest. This is reflected by the fact that Congress 
authorized action by the United States as plaintiff in the voting cases. 

In fact, it is one of the few actions of Congress of this nature on 
this broad scope authorizing the United States to bring action as 
plaintiff. 

The additional powers conferred upon the court by this bill are 
clearly within the power of Congress to authorize. 
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At this point I wish to amplify the reasons why we believe the 
administration proposal represents a practical and realistic method 
for the elimination as rapidly as possible of existing barriers to the 
effective exercise of the franchise by Negroes. 

First, the Federal registrar proposal ‘and S. 2535, the Congressional 
Elections C ommission bill, would be limited to F ederal elections. The 
15th amendment is not so limited, nor is the administration proposal. 

Discrimination is constitutionally objectionable whether it applies 
to a State election or a Federal election. Actually, the right to vote 
in a State or local election is often of greater practical significance 
to the voter. The need for the elimination of racial discrimination in 
the conduct of both types of elections is apparent. Legislation dealing 
with the matter should, therefore, extend to both. 

Second, even as to Federal elections, the registrar proposal does not 
provide effective guarantees that those discriminated against will be 
able to vote. The registrars would merely be author ized to determine 
that, under the State qualification laws, an individual is entitled to 
vote in a Federal election and to issue to that individual a certificate 
to that effect. It seems very doubtful whether this will in fact enable 
him to vote and have his vote counted in even a Federal election. 

An examination of how the Federal megistenr proposal would actu- 
ally operate shows this. S. 2684, S. 2719, and S. 2783 would limit the 
registration authority of Federal registrars to persons who allege 
that they have been denied the right to register by the State 
authorities. 

Therefore, the voters who would be qualified by the Federal regis- 
trars would not have been registered under State law. After registra- 
tion with the Federal registrar they would still not be qualified to 
vote in State and local elections. 

However, ordinarily voting for Federal officers occurs as a part of 
a general election in which State and local officers are also elected. 

It is my understanding and I have some sample ballots here to point 
this up, that in most States voting is conducted by the use of a con- 
solidated ballot on which appears the names of the candidates for 
Federal, State, and local office. 

The Cuamman. Mr. Attorney General, at that point if you will for- 
give an interruption, you have some sample ballots with you ? 

Attorney General Rocrrs. Yes, I do. 

Would you like to see them, Mr. Chairman ? 

The Cuairman. I think it might be very helpful to the committee to 
have them offered if you w ould be good enough to do so, and made a 
part of the files of the proceedings for future reference. 

Attorney General Rogers. If I may, Mr. Chairman, refer in the 
first instance to the ballot in North Carolina in 1956, the general 
election, you will see there that all the State officers and all the Fed- 
eral officers are on the same ballot. Now this happens to be a repro- 
duction of the voting machine ballot, and I have three types here. 

I didn’t want to bring more because I thought these would illustrate 
the point. 

This is what the voter sees when he goes in the election booth, and 
they are all in the same election booth and you vote for the electors for 
President and Vice President, you vote for all the State officers, you 
vote for the Senator, in this case it was Senator E rwin, and all the 
congressional candidates at one time. 
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Now here is another ballot in Arkansas of 1956, and this is actually 
a ballot not a voting machine, which illustrates the difference and the 
same problem. 

The Cuarrman. By one time you mean the pulling of the lever? 

Attorney General Rogers. I mean in this case 

The CuarmrMan. That is to vote for all candidates, and there are no 
alternatives. 

Attorney General Rogers. No, I mean in the North Carolina situa- 
tion when the voter votes, he goes into the election booth, in this case 
a voting machine, and he has the opportunity to vote for Federal and 
State officers at the same time. 

In other words, he doesn’t go in one booth and vote for Federal 
officers and go in another booth and vote for State officers. 

He goes in one booth and votes for all at the same time; in the 
sample ballot from Arkansas, it is not a voting machine, it is a ballot. 
He is given one ballot and the names of all the candidates both Fed- 
eral and State are on the same ballot. 

Now to confuse it further, here is an old one from South Carolina, 
but I understand that the system is the same. They have the electors 
for President and Vice President on one kind of ballot, but then they 
have all the State officials together with the congressional candidates 
and the senatorial candidates on a separate one. So in that case they, 
theoretically if the registrar system worked and it was complied with 
in good faith by the State officials, the Negro who is registered by the 
Federal registrar might be permitted to vote for these electors, but 
he couldn’t vote for his Congressmen or Senators or any of the State 
officers. And as a matter of fact I might add that even as to electors 
for President and Vice President, there is a legal question about 
whether they are State officers or Federal officers. 

There is a case called the Green case and the subsequent case in the 
Supreme Court which suggests that the electors are actually State 
officers, and it would suggest that the only actual Federal officers are 
candidates for the Senate or candidates for the House. But I don’t 
want to confuse it further. 

I did think that you ought to see these to show the practical prob- 
lems that would arise with any certificate by a Federal registrar. 

The Cuatrman. You have sent forward certain photostatic copies 
of several ballots, sample ballots, so to speak. Now these are not 
captioned “Sample Ballot” in the elections. 

Attorney General Rocrrs. That is correct. 

The Cuarrman. In the election then itself ? 

Attorney General Rogers. That is just a sample of the ballots that 
they use in these States. 

The Cuaimrman. So that the caption “Sample Ballot” which is a 
part of each of these exhibits which you have brought to us has been 
placed there by some other authority ? 

Attorney General Rocers. That is correct 

The CrHamman. Than the State itself? 

Attorney General Rocers. That is right. Those are the ballots 
that the election officials give to the voters to help them before they 
go in the booth, to help them figure out how to vote, how the machine 
works. 

The Crarrman. That is the usual process? 
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Attorney General Rocrrs. That is right. 

The Cuatrman. In other words, these are handed out by the 
workers / 

Attorney General Rogers. That is correct. 

The Cuatrman. At the polling places? 

Attorney General Rocrrs. That’s right. 

The Cuarrman. And so that these captions are the same that ap- 
pear upon the sample ballot so-called ? 

Attorney General Rogers. Yes. 

The Cuatrman. As are handed out customarily in virtually all of 
the States by the so-called precinct and township workers, depend- 


ing upon the subdivision. But this is an accurate photostatic copy 
of the sample ballots? 


Attorney General Rogers. Yes. 

The Cuarrman. And these were obtained in the States where they 
were—— 

Attorney General Rogers. Mr. Chairman, I am not sure how they 
were obtained, but I think they are accurate. Actually just for pur- 
poses of illustration anyway, I show them just for that purpose. 

The CHarrMan. Without objection the several sample ballots so 
labeled, NC 36, which I assume means North Carolina 36—do you 
know what the 36 means ? 

Attorney General Rogers. I think that is the election of 1936. That 
is an old one, but as I understand it the same type of system is used 
now in North Carolina as was used then. 

The Cuatrman. I see the mark written in or the symbol in letters 
and figures “NC36,” which has obviously been placed upon it. 

I am simply trying to make a record, a hearing record that will 
reflect what these are. 

Attorney General Rogers. It might be better if you want me to, 
to get a little later ballot from North Carolina, and submit a larger 
sample. I didn’t pick this out for any particular reason. I just 
picked out a few that I thought were typical of the problem. 

The CHatrmMan. We understand that, but for the guidance of the 
Senate I wanted to identify insofar as we can the precise source of 
these, and what the symbols which have been placed upon them in- 
dicate. 

Attorney General Rocrrs. I don’t frankly know. It might be bet- 
ter to give you some without the symbols on them. I haven’t any 
idea. 

The CHatrman. May we have you send to us later such samples or 
ballots as you may have in your possession ? 

Attorney General Rogers. Fine. I will get a later one from North 
Carolina. 

The Cuatrman. For the present we will not ask that these be in- 
cluded and made a part of the files? 

Attorney General Rogers. Fine, I think that is wise. 

(The sample ballots from North Carolina, subsequently supplied 
to the committee bv the Attorney General, may be found as exhibit 8 
in the appendix to these hearings, on p. 757.) 

Attorney General Rocers. With your permission, Mr. Chairman, I 
would like to go back now and to outline the impracticality of the 
Federal registrar system as we see it. I was saying that the voters 
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who are given a certificate by the Federal registrar would not have 
been registered under State law. 

They would be qualified under this bill, the registrar bill, to vote 
in Federal elections but not in State elections. Ordinarily, as I have 
just pointed out, voting for Federal officers occurs as a part of a gen- 
eral election in which both State and local officers are also elected. 
As I pointed out, I think most States conduct the use of a consolidated 
ballot on which appears the names of candidates for Federal, State, 
and local office. 

The voting officials, after the Negro comes in with a certificate, are 
going to be faced with a dilemma, and for State officials who are 
bent upon discrimination, it is going to be a very happy dilemma. 

There would appear before them a citizen who is legally qualified to 
vote for the candidates for Federal office, but who has not been 

ualified by anyone to vote for State officers. As a matter of fact if 
they were permitted to vote for State officers they would violate 
State law. Even if we assumed that the officials wished to comply 
with the Federal law it is difficult to see how they could resolve the 
dilemma. To hand the voter the complete ballot and thus permit 
him to vote in the State election would involve a probable violation 
of State law. To mark out or tear off those portions of the ballots 
only with State and local elections would probably constitute de- 
facing the ballot and make it void. 

To refuse to hand the voter a ballot at all would be construed to 
be a violation of Federal law. The problem would, of course, be 
aggravated in areas where voting machines are employed. 

owever appealing the Federal registrar proposals are in theory, 
unless they provide some method of forcing the States to change their 
election laws the situation which would finally prevail under such 
proposals would be chaotic. 

Even assuming that some States might be willing to change their 
election law, they might retain consolidated ballots for persons quali- 
fied under State laws and provide separate ballots for those qualified 
by the Federal registrars. 

The Cuarrman. I wonder if I might interrupt you at that point. 
As you know, we are going to be confronted with certain practical 
aspects of this problem in the consideration of civil rights legislation 
which is before the Senate. 

Attorney General Rocrrs. I didn’t hear you, Mr. Chairman. 

The Cuarrman. I say we are going to be confronted with certain 
realistic or practical aspects of this problem when the so-called civil 
rights legislation is olen up by the Senate on or about the 15th 
day of this month. One thought that your testimony has brought 
up at this point, and I am interrupting you now for the reason that 
I don’t want this point to escape us. Is it not the responsibility of the 
States to conform with Federal law, and are we not going to run 
into possibly insurmountable difficulties if we undertake to regulate 
certain phases of the State conduct of elections? 

Attorney General Rogers. That is exactly the point I am making. 

The CuarrMan. There is an old saying you know nothing counts 
in the Senate except votes, and we don’t want to—there are many in 
the minority in the Senate who are against having Federal regula- 
tion of a State election insofar as it relates to the qualifications of 
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voters for State offices, and the Federal aegis is tested not only by 


many who represent the States of the South but others who have very 
strong and sincere convictions about attempts by the Federal Govern- 
ment to regulate an election for State officers. 

Now have you any suggestions as to how that problem might be 
met ? 

Attorney General Rocers. I am nearly finished with this state- 
ment. I would like to come back to that—I merely want to say that 
when you use words such as “regulate State elections” and so forth, 
I think it actually tends to confuse the subject. 

I don’t think at least now in my discussions with the minority 
leader have not suggested to me that he is in any sense opposed to the 
administration proposal. He is for it. 

Senator Kearrye. Mr. Chairman, would you permit me to inter- 
vene at that point? I can say with absolute assurance that that is 
true. I talked yesterday with the minority leader at length on this 
subject. He endorses wholeheartedly the proposal which is advanced 
here by the Attorney General and he proposes to introduce a bill to 
that effect. 

The CuatrmMan. I am not attempting, of course, to single out the 
distinguished minority leader as one who might oppose the legisla- 
tion. Indeed I might certainly hope that he would be for some prac- 
ical measures that would regulate this problem, but I do recall that 
during the debate on the so-called clean elections bill, it developed 
that in the State of Illinois there are no requirements of reporting 
in either primary or in Federal elections. . 1 hope I don’t misquote 
the minority leader, and I use him just as an example of a certain 
philosophy and a certain conviction that pertains among some of the 
Members of the Senate when I say that in the State of Illinois there 
are no requirements and the minority leader said the legislature in 
his judgment would be the body in which such powers reside. 

That is when he addressed himself—I don’t mean this invidiously, 
I don’t mean it in a partisan way of course. 

I am indicating one argument that was used with respect to the 
regulation and conduct of certain aspects, reporting aspects, requiring 
that reports be made of sums of money expended in the primaries, 
reports to be made of certain committees that are set up intrastate, 
within the States, and I am suggesting these to you, Mr. Attorney 
General, as representing perhaps a rather substantial segment of 
opinion as to the Federal Government’s undertaking to prescribe for 
the States certain regulations as affecting State laws. Now I assume 
that you were not suggesting that that can be done. I want to clear 
that up for the benefit of this committee, and the benefit of the Senate 
as much as we possibly can. 

Attorney General Rocers. Mr. Chairman, let me say this: I think 
that it is of great importance in considering matters of this serious 
nature pr obably to avoid a lot of general observations. 

T am opposed to Federal regulation in a great many areas, and I 
think it is very difficult to make any sense in a discussion about it 
unless you get down to cases, particulars. 

Now the proposal that the administration is making in this voting 
field is not a regulation of a State election in any sense of the word. 
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This proposal is an implementation of the 15th amendment, and 
what we are saying is this: If we believe what we say in the 15th 
amendment, if it means anything at all, it should be enforced. We 
don’t want to take the election away from the States. We want them 
to conduct the elections the way they always have. But the United 
States has a responsibility to enforce the 15th amendment. And it 
is as simple as that. We haven’t done anything about it for 90 years. 
All we are suggesting is a sensible practical solution within the frame- 
work of the judicial system, with all the protections that go with it 
to make the 15th amendment meaningful. 

Now I don’t want to discuss your election bill or Senator Dirksen’s 
opinions or anything else. 

I don’t know anything about Senator Dirksen’s opinions on other 
things except to say I know he says he is for this bill, and I am sure 
the administration is in full support of this bill. 

The Cuatrman. I am raising the point only because these are the 
things that some of us have to meet when the matter is debated. 

Attorney General Rocrrs. If people argue that Congress has no 
power under the 15th amendment to enact legislation to carry out 
what that amendment promises, then we should repeal the 15th 
amendment. 

Senator Keattne. I might say to the Attorney General that Senators 
Sparkman and several others who appeared in opposition to Federal 
registrar bills before us admitted that States could not discriminate 
against voters on grounds of race or color. 

It is perfectly obvious that that is true. All those who appeared 
in opposition to the Federal registrar have conceded that. 

Attorney General Rogers. It think Senator Keating if I read the 
news accounts yesterday, Governor Battle pointed out that he recog- 
nized that the conditions were bad in some of these areas. 

In other words, he recognized by his testimony that the 15th amend- 
ment had not been fully implemented. What we are trying to do 
by this proposal is to implement it within the procedures of our con- 
stitutional framework. 

Mr. Chairman, if I might complete my statement 

The Cuarman. Please proceed. 

Attorney General Rogers. I was at the point where I was explain- 
ing the problems that the State would have then on this consolidated 
situation. 

I was pointing out that even if the State wanted to try to comply 
with the Federal registrar law, that they might retain consolidated 
ballots for persons qualified under State laws, people who are quali- 
fied to vote both for State and Federal officers, and provide separate 
ballots for those qualified by the Federal registrars. 

Now what would be the consequence of this? The consequence 
would be a system under which ballots cast by Negroes would be as 
clearly identified as if their race were stamped on their ballots. These 
separate ballots would be particularly susceptible to challenge for 
seul irregularities and would destroy the basic concept of a secret 

allot. 

For these reasons, I have characterized the Federal registrar pro- 
posal as, despite its good intentions, possibly operating to establish 
a system of separate and unequal voting. 
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T can’t think of a worse step to take in this country than that, to have 
one kind of an election for Negroes and another for whites. 

The superiority of the administration proposal, which provides 
guarantees that the individual may vote in all elections, both State 
and Federal, on an equal footing with white persons and that his vote 
will be counted, is manifest. 

Third, the Federal registrars proposal failed to meet the critical 
problem of the action required to be taken to obtain compliance with 
administrative determinations that particular Negroes were entitled 
to vote and have their votes counted by State officials. 

The long history of administrative action makes clear that admin- 
istrative orders are subject to lengthy review proceedings in the courts. 
Assuming that particular Federal registration orders were challenged 
in the courts on the ground that they were not supported by sufficient 
evidence, these court proceedings might continue long beyond the 
elections. 

Assuming that the Federal registration orders were sustained in 
the courts it is doubtful that any sanction, except criminal prosecu- 
tions, would be available in the event of a refusal by State election 
officials to permit the federally registered Negroes to vote or have 
their votes counted. 

I think it is clear that criminal prosecutions are of quite limited 
value here, when the possibility of any substantial number of con- 
victions by jurors who are unsympathetic to the program is realis- 
tically considered. 

The administration proposal meets the problem by making the con- 
tempt sanction available. This sanction will, of course, be subject 
to the provisions of the 1957 act. 

I might say there that under the administration proposal you start 
out with the injunction. Under the Federal registrar system you 
don’t have any injunction. You don’t have any enforcement weapon 
until after there has been a refusal to recognize the validity of the 
certificate. Then you have to go tocourt and get the injunction. Then 
it is too late because the election is past. 

Fourth, an important consideration in appraising legislative pro- 
posals in this field is whether they are apt to be subjected to legal 
attack which will handicap or delay their operation. 

Here, too, I believe the administration proposal offers advantages. 
The constitutionality of the Civil Rights Act of 1957 is before the Su- 
preme Court. The main basis for attack upon the act will have been 
disposed of if the Court upholds its constitutionality. In that event, 
the administration proposal would merely relate to the equitable rem- 
edies available for the enforcement of an act the constitutionality of 
which has been established. 

The constitutional problem is apt to be much more complicated and 
difficult under the Federal registrar proposal. Each of the bills be- 
fore you implementing that proposal would confer the task of investi- 
gating allegations of discrimination in the Commission on Civil Rights 
and require them, not the court, the Civil Rights Commission, to make 
a determination of discrimination and certify the same to the Presi- 
dent. 

If any of these bills were enacted, it seems quite likely that exten- 
sive litigation will ensue as to the procedure to be followed in these 
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proceedings. It may be anticipated that State officials will claim that 
they are being exposed in those proceedings to accusations of having 
committed Federal or State crimes and that due process requires that 
they be accorded an opportunity to confront witnesses, cross-examine 
and the like. 

Once you accord those rights to these people, the administrative pro- 
cedure certainly would not be any faster than the courts, and you 
would have one additional step to take because once you have that 
you still have to go to the courts to enforce it. 

Fifth, the administration proposal throughout is confined to a min- 
imum of Federal participation in the voting process required to elim- 
inate discrimination by States because of race or color. 

State officials will not be replaced and will continue to be able to 
perform their functions in a lawful manner. Only after a judicial de- 
termination that State officials have violated the 15th amendment will 
there be Federal intervention, and this will closely be supervised by a 
Federal judge. 

I should like to close by reemphasizing the point with which I began. 
The United States cannot square its democratic ideals with the exist- 
ence of significant areas in which Negro citizens are disqualified from 
voting because of their race or color. 

This ugly blot on the body politic must be erased as rapidly as pos- 
sible. There is no disagreement on the objective. The only questions 
relate to the efficacy of the means chosen. 

I believe the administration proposal holds out the most substantial 
and realistic hope for solution of the problem. 

The Cuarrman. Thank you, Mr. Attorney General, for your most 
ably presented and carefully prepared statement that you have given 
us here this morning. If you will be good enough, we would like to 
ask you to wait a short time during which some of us might have some 
questions to address to you. 

There has been considerable conjecture about the kind of registra- 
tion procedure your proposal really offers the voters who need hel 
in order to exercise their right to vote. You have been good sniacide 
to furnish us in advance a draft of what you have described as the 
administration proposal, and some of us have made some study of it. 

There appeared yesterday an article in the New York Times, for 
example, where it was suggested that your proposed procedure for a 
judicial referee that would require virtually judicial hearings for each 
individual voter—this, of course, would imply, would it not, that it 
would be necessary for that voter to retain counsel and be subjected to 
examination and cross-examination and possibly by hostile State au- 
thorities, and certainly bear the burden of community pressures that 
would follow in the nature of public hearings. 

As I understand it, the election procedures in every State for over 
a hundred years, so far as I can ascertain, is that there is only a re- 
quirement that the applicant fill out a form and prove his qualifica- 
tions, under State law, of course, and that he is then registered. 

Now what do I understand of these two proceedings are you pro- 
posing? In other words, the latter relating to the applicant filling 
out a form under State law. In a procedure before a judicial referee? 
You understand these are not adverse questions. 
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We have the difficult task, some of us, of presenting these matters 
on the floor of the Senate, and I don’t have to tell the learned Attorney 
General that there are many arguments offered for and against, many 
pressures which are not necessarily entirely relevant and not neces- 
sarily founded upon substance or reason, or indeed law. 

Attorney General Rogers. Don’t you think it would be better if I 
didn’t comment on that? 

The CHatmrMan. Weare just asking you for a little help. 

Attorney General Rogers. I have got troubles enough without com- 
menting on that. May I say this, in answer to your question, and 
particularly with reference to your statement about the New York 
Times article—I don’t want to paraphrase that article, but I think it 
might be helpful, in’ view of the fact that you mentioned it, to include 
it in the record at this point. 

I don’t think that the record should suggest that the New York 
Times, as a paper, raises that question, because the New York Times 
editorially has taken a very strong stand in favor of the administration 
proposal, as I read that, and as I say, I think it would be very helpful 
to include it in the record. 

The CuatrMan. Without objection, the article will be included at 
this point in the record. 

(The article referred to follows :) 


{From the New York Times, Feb. 4, 1960] 


Rieuts ApvocatTes Spiir Over PLAN FoR NEGRO VoOTING—CRITICISM OF 
ADMINISTRATION PROPOSAL FOR REFEREES POINTS TO ROADBLOCK 


(By Anthony Lewis) 


WASHINGTON, February 3.—A potentially serious roadblock for civil rights leg- 
islation appeared to be developing today. It is a division among the pro-civil- 
rights forces over how to advance Negro voting. 

The immediate issue is the administration’s proposal for the appointment of 
referees by Federal courts to qualify Negroes as voters and protect their rights 
at the polls. The plan was announced last week by Attorney General William 
P. Rogers. 

In the last few days a number of advocates of Negro rights have criticized 
some aspects of the Rogers plan. 

These critics include Washington representatives of the National Association 
for the Advancement of Colored People, Americans for Democratic Action, the 

nai Brith Anti-Defamation League, and some labor unions. 

At a private strategy meeting two nights ago they were joined by a staff mem- 
ber of the Civil Rights Commission. 


CRITICISM REFLECTED 


The criticism from these sources is already being reflected among northern 
Democrats in Congress. It adds to the inevitable political temptation of the 
Democrats to oppose anything suggested by the administration, especially some- 
thing endorsed by Vice President Nixon. 

Any real falling out between the administration and the congressional Demo- 
crats over a Negro voting plan could prevent the passage of major civil rights 
legislation. The general impression is that support from both these forces will 
be necessary to overcome southern Democratic opposition. 

The critics of the Rogers plan think it lacks one major advantage of the idea 
it was designed to replace—the Civil Rights Commission’s suggestion that the 
President appoint Federal registrars when southern officials will not register 
Negroes. 

The basic idea of the registrar proposal was to get the voting issue out of the 
courts. The feeling was that the slow, formalized judicial process could never 
get Negroes voting en masse and that some simpler administrative process was 
needed. 
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Under the registrar idea, it was felt that Negro could go to such an official 
and do little more than show simple qualifications and sign his name. He would 


not have to hire a lawyer or go through a formal hearing with witnesses on 
both sides. 


The fear of the critics is that the Rogers plan would require formal, vir- 
tually judicial hearings before voting referees to get any Negro registered. 
And that, they say, might scare Negroes from even trying to vote. 

“What white person would subject himself to such a long, complicated process 
in order to vote?’ One critic asks. “The goal should be to let the Negro register 
by the same simple method as the white man—in 5 or 10 minutes.” 

Herman Edelsberg, Washington representative of the Anti-Defamation League, 
puts it this way: 

“Negroes should not have to run a gantlet, litigate a case in order to vote.” 


CONSTITUTIONALITY QUESTIONED 


The Justice Department’s answer is that it would probably not be constitu- 
tional to set up a nonjudicial process covering registration for both State and 
Federal elections. And it opposes the restricting of a new civil rights bill to 
Federal elections, as the commission would. 


Mr. Edelsberg and the others say they are not fighting Mr. Rogers’ plan, but 


simply think it can be improved. In fact, they largely accept the Attorney 
General’s basic premise. 


This is that any new device should begin with a judicial finding that Negroes 
have been denied the right to vote in a locality because of race. Under the Rogers 
plan, if the judge found a “pattern or practice” of discrimination, the Justice 
Department could ask him to appoint referees. 


The critics are concerned about possible loopholes in the Rogers scheme, which 


would allow repeated appeals and court fights about the appointment of referees 
and about each of their findings. 


Attempts may be made to combine the Rogers plan and the Commission’s 
referee proposal. But Mr. Rogers has made it clear that he will not favor such 
a combination, and the President will certainly take his advice. 

In these circumstances much will depend on the position of the Senate majority 
leader. Lyndon B. Johnson. His job will be to work out something bearing 
enough of a Democratic stamp and still acceptable to the administration. 

Attorney General Rogers. It said a lot of — thought this was 
a good proposal and they were looking around for some ways to 
attack it, and some of those people sort of regretted the fact that it 
was an administration suggestion. 

Now referring to the comment that was made there, I can’t imagine 
how anybody could make that comment, that these people are going to 


have to go out and hire a lawyer. Nothing could be further from the 
truth. 


The CuarrmMan. That comment was made. 

Attorney General Rocrrs. The fact is that the plaintiff in the action 
is the United States and the United States has an interest in seeing 
that the constitutional guarantees are lived up to. 

Now the United States has brought the action because it is anxious 
to break the pattern and practice of discrimination that exists in the 
area, so that the Negro who comes along after the original action and 
said he, too, has been discriminated against isn’t going to have a 
lawyer but he can go to the FBI or the Civil Rights Division and we 
would help him out. 

A private lawyer would be out of place in the action. 

As a practical matter, the United States represents him. That is 
one of the advantages of this proposal. 

Secondly, there is going to be no delay on the part of the Federal 
voting referee, as I pointed out in my statement. 
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The Federal voting referee will make an expeditious decision, and 
the defendants in the action will be notified by the judge and if they 
have anything they want to say as to the whole matter before the 
names are made part of the decree, they can present it to the judge. 

But this proposal does not suggest separate litigation by each voter, 
because if that were the case, there would be no point to the proposal. 

Now let me see if I can suggest how I think it will work, Mr. Chair- 
man. After the decree of the court finding that there has been a 
pattern and practice of discrimination and a voting referee has been 
appointed, the court then, depending upon the nature of the facts in 
the case, will determine in his order to the referee how the referee is 
to proceed. 

Now one of the problems that we are confronted with, which is illus- 
trated by the case that we have in court now in Alabama, Macon 
County, is that after the State officials realize that the United States 
has brought the action, the registrars resign, and no other registrars 
are appointed. In Macon County the registrars resigned and there 
was an attempt made to appoint some others and they would not accept 
it and I think the Governor has since made a statement that he will not 
make any appointments. Now, Mr. Chairman, what would happen 
then would be that the judge would take judicial notice of the fact that 
there were no registrars and he would in his order say to the referee 
there are no registrars for Negroes to register with, and therefore your 
only responsibility will be to find out whether these voters are qualified 
under State law. 

You ask them just the way a State election. official would, certify 
to me what you find, I will notify the State officials and if they have 
anything they want to say, if they want to claim that the Negro does 
not live in the district or something, they claim it and I will listen 
to them and I will decide whether to dispose of the matter summarily 
or whether in view of their claim I will give them some sort of a hear- 
ing, but it would not be done in a case-by-case basis. 

The referee would certify there were a hundred Negroes or 150 who 
qualified, that would be certified to the judge. He would say here are 
150 Negroes qualified and certified by their referees to vote. Do you 
have anything to say? Then he could decide how to dispose of that 
issue. I think it would be very speedy and effective. Furthermore 
you have to keep in mind that these State officials are under Federal 
court injunction, so they are not quite as likely to be obstreperous as 
officials who are not under injunction. 

That is the great advantage of this plan. 

The CHarman. I am sure I don’t have to suggest to you that some 
of us do not view this in the least as a partisan issue, and whether legis- 
lation or suggestion emanates from the administration or the Office of 
the Attorney General 

Attorney General Rogers. I know that, Mr. Chairman. I was just 
amused by the facts disclosed by that New York Times article. I 
thought it was rather amusing and I was sort of glad you referred 
to it. 

The Cuarrman. The entire article will of course be included. 

Senator Keatrne. Mr. Chairman, I might say on that point that 
the New York Times did have a very forceful and well-reasoned edi- 
torial supporting the proposal of the Attorney General. 
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I would suggest that that also be made a part of the record. 
The CuHarrMan. Very well, without objection that will be done. 
(The editorial referred to follows :) 


[From the New York Times, Jan, 26, 1960] 
NEw Move on Civit RIcHts 


In proposing a major strengthening of the Civil Rights Act of 1957, President 
Eisenhower’s Administration has taken the curse off the almost casual approach 
to this subject he showed in his state of the Union message early this month. 

For the bill suggested by Attorney General William P. Rogers Tuesday would 
carry the strength and authority of the Federal courts one step further in mak- 
ing it possible for Negroes to vote in those parts of the South where they are now 
effectively denied the ballot. The Attorney General’s plan goes beyond that 
offered last September by the Civil Rights Commission, which proposed Federal 
registrars in areas where registration was being improperly denied. The new 
plan would follow up a successful suit under the existing Civil Rights Act by 
court appointment of referees to see to it that qualified voters were actually 
permitted to vote, on pain of contempt proceedings against recalcitrant officials. 

The Rogers plan appears on is face to be an improvement, in the direction of 
effectiveness and simplicity, on the Commission’s proposals. No doubt it too 
can be improved; but it represents an important advance in administration 
thinking that goes beyond President Eisenhower’s frequent expressions of good 
will and on into concrete, specific, practical proposals for extending the franchise. 
The Rogers bill would apply not only to voting but also to registration; not only 
to State but also to National elections. And its enforcement would be through 
contempt proceedings before a judge, without a jury. 

The House civil rights bill is now bottled up in the Rules Committee; but if 
the leadership were seriously interested it could be brought to the floor by dis- 
charge or by other parliamentary devices. In any case, the Senate is com- 
mitted to take up the subject in about 2 weeks. If there is to be worthwhile 
civil rights legislation at this session, as there ought to be, Republicans as well 
as Democrats will have to do better in Congress than they have yet been willing 
todo. The Department of Justice plan may spur them on. 


The CHairman. Our problem, as I have indicated and as you are 
well aware, is sometimes to be what we lawyers call the Devil’s advo- 
cate in matters, in order that we may be better equipped to meet some 
of the arguments during debate and consideration of measures, 

And we have had, as you know, since the 18th day of January, some 
27 witnesses and 3 weeks of hearings conducted by this committee. 

Many of these witnesses were opposed to any sort of legislation of 
any kind or character, and I for one and I am sure that Senator 
Keating and others who I might mention who cannot be here because 
of conflicts or because of absence from the city, want a measure that 
they can join in supporting that will have substantial possibility of 
enactment. 

For example, some of us, Mr. Attorney General, have been con- 
cerned that under the registrar proposal there may not be any chance 
for State officials to challenge the qualifications of the people who are 
registered by the Federal registrars. 

Now in your opinion is there any reason why whatever kind of 
Federal official may be appointed to accomplish registration, the time 
to challenge the eligibility of those registrars should not be at the 
voting, just as it is now under State law ? 

Attorney General Rocrrs. No, I don’t think there is any question 
about that. 

In the final analysis the judge would have to pass on that. 
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The Cuamman. I didn’t think you would say that there was. I 
am persuaded, for example, that if the State wants to challenge the 
eligibility of any persons enrolled by the Federal officials, they should 
be permitted to do so at the voting, when the voting of those who are 
challenged may be cast and then impounded determining the court’s 
determination of the eligibility of the voters. 

Atorney General Rogers. That’s right, but let me suggest how that 
would work in practice. Suppose on voting today the Negroes who 
had gotten a certificate pursuant to the court order went to the polls 
to vote, and under this provision the voting referee is authorized to 
be at the polls. And suppose that there is obviously a pattern of chal- 
lenges against all these Negroes. Of course the State election officials 
may consider them as they would in any case. But the thing that 
the State election officials have to keep in mind is this: He is under 
injunction not to discriminate. Now if the judge finds that he has 
validated these challenges which are fraudulent in nature and part of 
the pattern to discriminate, without substantial reason, then he is 
guilty of contempt of court and could go to jail for 45 days by the 
order of the Federal judge. 

In other words, the State election officials are going to be under 
serious restraint and are going to be very apt to act in good faith, 
because if they fail to act in good faith, if they accept fraudulent chal- 
lenges just in order to discriminate against the Negroes who have been 
registered by the judge, then they have to answer to the judge. 

That is the difference between the two proposals. In my opinion 
the other proposal doesn’t have any enforcement remedy. 

The Cuatrman. Mr. Attorney General, in an examination of the bill 
which you are proposing, I for one have been somewhat concerned 
about certain matters that are included in it and others that may have 
been omitted. 

Now as we know, your bill provides that a Federal referee may 
enroll those who are qualified and have been deprived the opportunity 
to register or have been found ineligible by State officials. 

But I don’t believe that you say whether such denial of opportunity 
or finding of ineligibility must have taken place within the previous 
6 months or a year or whatever time. 

Do you think that that is of significance? 

Attorney General Rogers. No, sir; because the judge is making a 
finding about a pattern or practice. Now the pattern or practice has 
to be one that he is convinced is not moot. In other words, there 
would be no point of a Federal judge in an equity proceeding decid- 
ing something that is moot. 

Suppose it was an act that had occurred 3 years before and it was 
clear that there was no pattern or practice at present of discrimination. 
Then there would be no point of the injunction. 

On the other hand, it certainly would be an unwise procedure to 
have any time limitation, because the requirement is a pattern or 
practice, and the judge should take into consideration the whole voting 
picture in that district and the civil rights, for example. The Civil 
Rights Commission, for example, in their report has pointed out that 
in a lot of these cases there have been no Negroes registered at all 
for years, so the judge in considering whether a pattern or practice 
exists should not be required to look at any particular period of time. 

He should be able to look back as far as he wants to. 
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The CuairmMan. Now in relation, to the suggestion in your proposal 
that persons who are enrolled by a Federal referee and aioe have 
thereafter been given the benefit of the supplemental decree naming 
them as qualified to vote and who are only given such a right to vote, 
and I quote at this point, 

Within such period as would be applicable if such person or persons had been 
registered or otherwise qualified under State law. 

May I suggest that it may be possible that we can’t be sure how long 
or short any State desires to make the period of effective registration. 

We know that could be, don’t we? But I think we do foresee a set 
of circumstances where as a result of possibly years of effort to obtain 
registré ation, such registration might finally be effected ; but then with- 
in a matter of weeks or months the same applic ant might have to start 
all over again with State or Federal registration procedures because 
the State might choose to make the period of registration relatively 
short. I would appreciate your comment on that. 

Attorney General Rogers. I think that if the bill did not provide the 
language that we included there, that we might run into a constitu- 
tional problem. I have some question about whether a Federal court 
could permanently register Negroes if the State did not permit 
permanent registration. 

Now the practical aspects of it are these: The decree does not just 

say to the State election officials: “These people are entitled to vote. 

The decree in the case is much broader, and it will be a continuing 
decree until the court sets it aside, dismisses it. The decree will read, 
and we have some that we have drafted that we hope we will be able 
to use in these cases, the decree says that these defendants and others 
acting in concert with them shall not discriminate against these 
people or anybody else at any time on account of race or color. 

Now that injunction will continue, now and once the Federal court 
has found that these Negroes are qualified and they vote, the State 
official who has the temeri ity to exclude them the sec ond time around, 
if there has been no change of facts, is going to have to answer to the 
judge, because he is still under the injunction. 

The CuHarman. Have you copies of these ? 

Attorney General Rogers. I can submit them to you. I don’t want 
to because the ones we have have the names of the cases on them and 
I don’t want to litigate them here. 

The Coarman. I thought you might have just the forms. 

Attorney General Rocers. We can submit the form to you. 

The Cuamrman. Without any names, of course, for the benefit of 
the record, and I would appreciate your doing that at your early 
convenience. 

(The Federal court equity decree forms referred to may be found 
as exhibit No. 7 in the appendix to these hearings on p. 753. ) 

Now, it seems that in your proposal to have Federal referees in 
oa eedings brought under the Evil Rights Act of 1957, to be brought 

y the Attor ney General, that there is not provided the appointment t of 
referees as a result of proceedings brought by private persons, is 
that correct ? 

Attorney General Rogers. That is right. You mean it does not pro- 
vide that the court may appoint a voting referee in case of an action 
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by a private individual, and I don’t think it would be desirable to 
include it and I will tell you why. 

I have talked to some of the people who raised that question. 

In the first place, any case that has any merit I think is going to 
be brought by the United States. The history of the statutes before 
the Civil Rights Act of 1957 shows that there was no significant 
volume of actions brought by individuals, and certainly I think that 
when there is a pattern or practice that exists, there will be no ques- 
tion about it, that the United States will have the responsibility to 
bring the action. 

So I don’t think it is an omission of any consequence even if there 
were no practical problems in connection with it. 

But it raises a very serious practical problem. Under the statute 
contempt actions, criminal contempt actions also which arise where 
a parties are plaintiffs require a jury trial, and under the Civil 
Rights Act you will recall in 1957 there was quite a fight in Congress 
on the whole question of jury trials, and finally it was concluded in 
that when the United States is a plaintiff, that a criminal contempt 
action could be supported by the judge alone without a jury, if the 
sentence was 45 days or under. 

Now if you try to include this procedure, this voting referee pro- 
cedure to situations where private parties are the plaintiffs, you have to 
refight that whole jury trial fight in the congressional debate, and I 
don’t think that practically it would be worthwhile. 

The Cuatrman. Of course you are referring to the so-called part ITI. 

Attorney General Rocers. I am referring to the jury trial, in other 
words, the charge would be made that where private parties—I really 
think if the people who raised that question think it is true, they will 
agree it is just as well not to press for it now. If we get this bill 
through the way it is we will have taken a very substantial step 
forward in this field. 

Senator Kratrne. Mr. Chairman, could I ask a question on that 

oint ? 

The CHatrman. Indeed yes. 

Senator Kratine. That is the only respect in which I thought there 
might be some amendment of the plan suggested by the Attorney 
General. The insertion of words in the first section of the referee 
proposal to cover private suits may involve this jury trial question in 
that any individual proceeding on his own would be confronted in 
order to enforce a contempt proceeding in that suit with the contention 
that under the present law a jury trial would be required. 

Attorney General Rogers. Of the requirement of jury trial. 
Senator Kreatrne. Would require jury trial according to existing 
aw. 

Attorney General Rogers. That is correct. 

Senator Keratrne. Well, now, I can appreciate the fact that that 
might be of a disadvantage to him, and that it might be and would be 
advantageous to have the Attorney General bring a suit by the United 
States for him. If he saw fit to bring a suit in his own behalf, however, 
is there any objection to including this voting referee among the 
reliefs which he could obtain? 

Attorney General Rogers. Senator, I will put it this way. 
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If we were discussing it academically, I don’t think I would have a 
strong feeling one way or the other. Discussing it practically, I think 
it would be a mistake, because I think that you would raise the whole 
question of the jury trial in a contempt case in an action by a private 
individual, and I don’t think you are going to have any cases of that 
kind because there is no class suit aspect of that kind. 

It is going to be one man, one individual, and I assume he is going 
to assert his own rights. 

Senator Kratine. You mean as a practical matter when we get into 
the debate, that might focus more attention on the jury trial question. 

Attorney General Rogers. Right. 

Senator Keating. And might, you fear, result in an effort to strike 
out the provision over which there was so much controversy in the 
1957 act, permitting a suit without a jury trial in contempt cases in 
which the penalty was less than 45 days in Jail ? 

Attorney General Rogers. Yes, and I think you would be fighting 
over something of no practical application, because any case where 
there is a pattern or practice, you are almost going to require the 
United States to get in it. 

Senator Keating. As a practical matter, you don’t anticipate that 
if we adopted your words it would eliminate all debate on the floor 
and all objection to your plan ? 

Attorney General Rogers. No, I don’t want to suggest that I think 
maybe some improvements can’t be made. I have been around 
Washington too long to do that. But I hope that we, in our desire 
to make it sort of logically perfect, we don’t do something today that 
destroys the possibility of passage. 

As I see it, I think that the proposal that we made is a sound one, 
and I think it will work. I think it will also mean a great deal of 
progress in this area, and I think the United States should be inter- 
ested in every one of these cases where there is a pattern or practice, 
and as long as I am there, we are going to take steps to do as much as 
we can in this area, and every time we have complaints which indi- 
cate a pattern or practice, we are going to bring an action. 

I don’t really think that to permit the whole question of jury trials 
in contempt cases to arise again in a situation where there is likely to 
be no actions—there never have been many actions. As far as I 
know there were few actions; 1983 is the section. So far as we know 
there have been few actions under that. 

Senator Keratine. I can say with reasonable confidence from my 
experience that every conceivable question will be raised in the debate 
on this matter, no matter how we word our bill, and I think that it 
is up to us to try to word it in the best way we can, and then face 
the opposition when it comes. 

Attorney General Rogers. I agree. I think you will find if you 
talk to some of the people who are interested in that to begin with, 
that they have maybe changed their minds. 

The Cuarrman. Mr, Attorney General, I have been somewhat con- 
cerned about the proposal implied by your suggestions that even after 
a referee finds that an applicant has been denied the right to register 
as qualified, he apparently would not have the right to vote given to 
him until the court issues a supplementary decree. That is true, is 
it not? 
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Attorney General Rogers. Yes, that is true. That is no time prob- 
lem. If for any reason it was, the court could provide for interim 
relief. 

The CHarrMAN. Would you agree with me that in a matter of elec- 
tions justice delayed in some circumstances would be of no avail 
whatsoever? ‘That is a truism ? 

Attorney General Rogers. Sure, and that is the whole purpose of 
our bill, to speed it up. 

The Cuamman. I wonder if it could be better once a Federal offi- 
cial determines that an applicant is qualified, that he then and there 
be eligible to vote without the possibility or indeed offtimes the prob- 
ability of further delays, subject of course to such appropriate chal- 
lenge as may be made at the polling place ? 

Attorney General Rocrers. That assumes a fallacy that I hear re- 
peated all the time. 

People assume 

The Cuairman. I am not assuming. 

Attorney General Rogers. That suggestion that because the referee 
or the registrar or whoever it is says OK, right now you are qualified, 
that that has some significance now in itself. It doesn’t have any sig- 
nificance at all. The significant fact is can he vote when he walks in 
the polls and says I want to vote. Does he vote? He doesn’t get any 
benefit because the man when he hands him the certificate says, “Right 
now you have got something.” The reason that the court’s decree is 
important is because it means that the Federal court is standing behind 
this certificate, and it means that if State officials refuse to honor that 
certificate and they do it arbitrarily and for capricious reasons merely 
to discriminate, that the Federal court has the contempt power that 
he can exercise. 

I will tell you when a Federal registrar gives a Negro one of these 
certificates, it is going to be—I am talking about the registrar now, 
with no court injunction, no court behind him. That is going to be 
worth just about as much as a ticket to the Dempsey-Firpo fight. It 
isn’t going to be worth a thing to him. He won’t be able to vote. It is 
not the label we are talking about, it is the result. Does the Negro 
get the right to vote guaranteed to him by the 15th amendment or not ? 

The reason that I think this proposal of ours is good is because I 
think it will work, and I think unfortunately the Federal registrar 
proposal, because it has not real enforcement machinery behind it, 
won’t work. 

I think the people who are for it are well-intentioned, and I think 
that most of them say now the thing they are interested in is the same 
objective that we are all interested in. 

The Cuarrman. I think as the able Attorney General realizes, there 
were a number of bills put in in order that we might begin to have 
hearings, and formulate legislation as a result of the hearings and to 
be able to present legislation to the Senate. 

I am sure that this point is very likely to become the subject of some 
discussion. Is there any reason under your present powers why you 
can’t bring a suit asking for a decree to assist named persons and others 


similarly situated who are subject to disenfranchisement because of 
race ? 
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Attorney General Rogers. Yes, we think so. We think that this bill 
enlarges the equity powers of the court, and it certainly makes clear 
that this is a congressional intention. It would permit us to apply to 
the court and ask the court to use this method in cases where a pattern 
or practice existed, and there is doubt under the present law whether 
the powers of the court in equity can go this far. ‘There is a case, 
Giles v. Harris, decided in 1903, which has been cited by some of the 
opponents of the bill, where Justice Holmes suggested that the respon- 
sibilities of the court in equity might not effectively extent to this 
area. 

It didn’t raise a constitutional question but just held the statutory 
powers at that time inadequate. And so I think, at least there is no 
question in my mind, that we need this statute, and if we try to get 
the Federal courts to adopt this procedure without a statute, we prob- 
ably would not succeed. 

The Cuarrman. I know that in your examination of civil rights 
laws, some of them having been on the books for 90-odd years, that you 
have noticed that individuals may bring suits for equitable relief 
when they are subjected to disenfranchisement because of race. 

Is there any reason under present law that a decree may not be is- 
sued which would be of great assistance to those in need to obtain reg- 
istration by court decrees without further legislation ? 

Attorney General Rocrrs. It is rather difficult to answer a gen- 
eral question of that kind. I think, as I say, the Giles case suggests 
there is a problem there. I think that cases since that time suggest 
that in some cases the device of a class action brought by a private 
party might be effective. I don’t think that a court would grant a 
private party this kind of relief in a class action, but I think it is 
possible. 

I would not want to give any categorical answer to a general ques- 
tion without knowing a little bit more about the facts. 

The Cuatmrman. That is the sort of thing we run into when we get 
on the floor and into consideration of it. 

Now, on the appointment of referees, I have examined rule 53 
with which you are of course familiar, of the Federal Rules of Civil 
Procedure, and it would seem to me that that provides all the author- 
ity that the Attorney General needs now to request the court to ap- 
point a referee. 

If that is the case, and I am sure that this is another point that is 
going to be raised and will have to be met, why do we require a statute 
to appoint a referee ? 

Attorney General Rogers. Mr. Chairman, as I have indicated, I 
do not think that that rule gives us sufficient power to invoke this 
kind of procedure, and I think that the Giles v. Harris case casts 
some doubt about that. But if that question is raised by the op- 
ponents of the bill, it would seem to me that the perfect answer is why 
are they opposing it ? 

Why don’t they pass it ? 

The Cramman. The reason they would oppose it, it would be at 
least suggested, is that we don’t need it. 

A great deal of our testimony has been on that basis. 

Attorney General Rogers. In other words, they would say it is just 
a restatement of present law? 
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The CHarrman. Governor Battle, for example, who is a former 
member of the President’s Civil Rights Commission, testified just 
yesterday and said that very thing. 

Attorney General Rocrrs. I wonder if those people who say this, I 
don’t mean Governor Battle but the people who oppose it, if they 
would say the same thing if we tried to do it without our statute. 

The CHarrman. I am just mentioning as a specific example that 
the former Governor of Virginia who testified yesterday said that. 

Attorney General Rocers. I don’t agree. I think we need this 
statute. I don’t think that under the present law that we would 
succeed in getting this kind of procedure adopted by the Federal 
courts. 

The Cuarrman. Mr. Attorney General, under the Civil Rights Act 
of 1957, how many suits if any have been instituted ? 

Attorney General Rocers. Actually five or six. Two of them in- 
volved the Civil Rights Commission itself, and four involved action 
which was started by the United States. The two involving the Civil 
Rights Commission are in the Supreme Court. Judge Walsh, the 
deputy, argued those cases before Supreme Court. The other cases in- 
volved Terrell County, Ga.; Macon County, Ala.; one in Louisiana; 
and one in Tennessee. I might say on that point that it seemed wise 
to me to make certain that the test cases which we brought under that 
act, and I use the words “test cases” because it was assumed that the 
first ones would all be challenged, and that we would make law in the 
first. cases, that those test cases be very strong in their facts, and we 
tried to be certain that those four cases which were started first would 
be strong so we could get the ers and other legal questions 
resolved with strong factual suppo 

Once those things are decide ~ ‘the courts, and I hope they will 
be soon—I think they will be soon—then we can bring other cases with 
a little less concern about the complete strength of the facts in the 
case. 

We can review the other complaints we have in the light of the deci- 
sion of the court and decide whether to proceed or not. 

I might say, Mr. Chairman, that I have been surprised how few 
complaints we have had, and I would hope that if Congress does give 
support to these proposals, this one and the one about preserving elec- 
tion records, which is vitally important, that there will be greater 
effort on the part of the Negro to register and vote, because constitu- 
tional rights cannot be enforced unless the people attempt to exercise 
them. 

The Cuarrman. That is true. In proposing the statutory author- 
ity for employment of Federal district voting referees to be appointed 
by the district court, then has it occurred to you that there might also 
be at some appropriate time the proposed use of special referees, 
special masters in chancery to assist in plans on segregation in the 
schools of the country ? 

Attorney General Rocrrs. No, it hasn’t. The history of school liti- 
gation does not suggest that the Federal courts formulate plans for 
school desegregation. On the contrary, they have avoided any par- 
ticipation in the formulation of those ‘plans. What the courts have 
done is to indicate to the responsible State official their obligation 
under the Constitution and require them to formulate the plans for 
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submission to the court, so that the court is not participating nor 
should it participate in those plans, because there are many plans that 
could be devised that are constitutional, and the court doesn’t want to 
suggest to the State officials what particular type of plan they should 
adopt. 

The court in effect says “You can adopt any plan, but it must be 
consistent with the Constitution of the United States. Now, you 
formulate your plan and report to me.” 

The CHarrmMan. There are a number of questions that I would like 
to further pursue with you and I will ask the opportunity if I may 
have it of keeping in communication with you for consultation and 
your advice and observations on this legislation as it progresses ¢ 

Attorney General Rogers. I will be very happy to, Mr. Chairman. 

The Cuarrman. I don’t want to take any further time myself now, 
in view of the time limitation upon us. 

Senator Keating, I am sure you have some questions. 

Senator Keating. Yes, I have a few. In the first place, I want to 
thank you, Mr. Attorney General, not only for your presentation to us, 
which has been so clear and factual and forceful and convincing, but 
also on the initiative which you took in this field in preparing this 
very constructive proposal for assuring that all Americans have the 
right to vote. Iam delighted to hear you say that it has the complete 
backing and support of the administration. 

Our objectives are the same. I feel very strongly that you have 
eliminated in your proposal some of the objections to the Federal 
registrar proposals in the bills before us which have become apparent 
and been dealt with in our hearings. 

We have had before us a number of Senators who have appeared 
strongly in support of the Federal registrar plan, and I am conscious 
of the fact that there are still those who strongly assert that that is 
the preferable method of going about this problem. I wish that all of 
those who so contend could have been here and heard your fine presen- 
tation, which, of course, will be part of the record. 

But I also realize as a practical matter, as I am sure you do, that 
there are many Members of the Congress who will oppose any pro- 
posal] in this field, and any effort to amend or modify our present civil 
rights laws is bound to meet with violent opposition. 

have been groping about for some method of trying to be sure that 
we would not defeat our purpose by a pronching this in different ways 
and having divided forces, because if those who favor the Federal 
registrar plan ai with the opponents of all legislation to oppose 
your plan, or if those who favor your plan join with the opponents 
who oppose the Federal registrar plan, it would mean no legislation at 
all, which would certainly be regrettable. 

know I voice the sentiments of our chairman who is a stanch advo- 
cate of relief in this field in saying that. 

I have been working on some kind of a proposal] which would com- 
bine the two plans, which I have reduced to a tangible form. This 
may be open to lots of questions, but at the conclusion of my remarks, 
Mr, Chairman, I will ask that my proposal be made a part of the 
record. 

The first advantage which you cite of your proposal over the Fed- 
eral registrar plan is that your plan covers deprivations of voting 
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rights in both State and Federal elections in contrast to the Federal 
registrar plan, which applies to Federal elections only. Of course, 
that is true, and it is a significant improvement in your plan over the 
others. 

Now, do you not fee] that if the Federal registrar proposal were 
modified so as to implement directly the 15th amendment, and be 
based squarely on that amendment, by dealing only with deprivations 
on the ground of race or color, that it could be extended to State 
elections? 

I do not ask you to say that it should be but only whether the Fed- 
eral registrar plan could be extended under those circumstances to 
both Federal and State elections ? 

Attorney General Rogers. I think the persons who worked on the 
Federal registrar proposal in the first instance were conscious of the 
constitutional problem involved in attempting to have any adminis- 
trative decision by a Federal officer effect State elections, and I think 
that if you try by administrative action outside the judicial system 
to have a Federal registrar issue a certificate to qualify people to vote 
in State elections, you run head-on into a serious constitutional as well 
as a practical problem which I don’t think you are going to lick. 

I think the reason they limited their proposal to . Federal elections 
is exactly because of that reason. 

Senator Keatina. In other words, that the Federal registrar pro- 
cedure must be limited to Federal elections ? 

Attorney General Rocrrs. Yes, you see the Federal registrar pro- 
posal is premised on the idea that because Congress has the power to 
control Federal elections under article I, that you can do it adminis- 
tratively and I think that is correct. 

I don’t think there is any question about the fact that Congress, if it 
wanted to, could take all the Federal election machinery out of the 
hands of the States. But the proposal was limited to Federal elec- 
tions because they realized that otherwise you would have a Federal 
officer, say a local postmaster or somebody saying that in effect, “Here 
is a certificate and you can vote in State elections.” 

Now the only time that the Federal Government constitutionally 
can get involved in that area is where there has been a judicial-type 
determination that the Constitution of the United States has been 
violated. 

Senator Kratrne. Suppose it was based upon a complaint being 
filed with and a finding being made by the Civil Rights Commission 
that there had been a pattern of discrimination. You don’t think 
that that would form a basis for the issuance of such a certificate ? 

Attorney General Rocrrs. No, I don’t think so. I think it would 
be charged that that was an indirect method of permitting the Federal 
Government to control State elections, I think you would have a very 
serious constitutional challenge. 

The difference of our proposal i is that it is not attempting to con- 
trol Federal elections. All we do is a finding that the Constitution 
has been violated, the 15th amendment of the Constitution has been 
violated. The court enjoins the State officials from further violation 
and all this proposal does is to provide the court with a method of 
making its order effective. 
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So you have a judicial determinaiton that the Constitution of the 
United States has been violated, and you have the Federal court say- 
ing “You must not violate it any further,” and all our proposal does 
is to implement that court’s power. 

Senator Keatine. I yield to the Chairman. 

The Cuatrman. In further pursuance of that point, my able col- 
league, the Senator from New York has, as I understand, suggested 
in effect as I understand him that there be a marriage, so to speak, 
of your proposal together with the rest of our proposal. 

Attorney General Rocrrs. It can be considered a “shotgun wed- 
ding” so far as I am concerned. 

The CuarrMan. You would be opposed to that ? 

Attorney General Rogers. Yes. 

The CHarrman, I just wanted to get that clear because I did not 
want the record to reflect that you are not firm in your position about 
that. Thank you. 

Senator Keating. I think at this point it would be well to make my 
proposal a matter of record, I request that the proposal which I pre- 
pared, which I agree is unquestionably not a final answer, be made a 
part of the record at this point. 

The Cuarrman. Without objection, it will be so ordered. 

(Senator Keating’s proposed bill is as follows:) 


[sS. —-———, 86th Cong., 2d sess.] 


A BILL To protect the right to vote in Federal elections, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE 1—ADMINISTRATIVE PROCEDURES FOR THE APPOINTMENT OF 
TEMPORARY FEDERAL REGISTRARS. 


Section 101. Any individual who believes his right to register or vote has been 
abridged under color of law or by State action solely because of his race or 
color may file a sworn complaint with the Commission on Civil Rights. 

Section. 102. Such complaints shall be filed in such form and manner as the 
Commission may by regulation prescribed and shall contain a detailed statement 
of the facts upon which the allegations contained therein are based. 

Section. 103. The Commission, or any subcommittee or other designated agent 
thereof, shall investigate such complaint for the purpose of determining whether 
or not the allegations contained therein are true. In any such investigation, the 
Commission shall give notice and a reasonable opportunity to be heard to any 
adverse party. If after such investigation the Commission determines that the 
right of any otherwise qualified citizen to register or vote is being abridged 
under color of law or by State action solely because of his race or color and that 
such abridgment was or is pursuant to a pattern or practice, the Commission 
may recommend to the President the appointment of a temporary Federal 
registrar for the registration or voting district involved. 

Section. 104. After review of any recommendation made pursuant to section 
108 of this tile, the President may appoint, from among Federal officials or em- 
ployees living in or near the registration or voting district involved, an indi- 
vidual to serve as a temporary Federal registrar for such district. Any such 
temporary Federal registrar shall serve until such time as the President upon 
recommendation of the Commission or on his own initiative determines that 
citizens living within the district for which such registrar was apponted, are no 
longer beng denied the right to register or vote solely because of their race or 
color. 

Sec. 105. The Federal registrar for any registration district shall accept vote 
registration applications from all individuals living within such district who 
allege that they are being denied the right to register to vote in such district 
solely because of their race or color. All such applicants whom the Federal 
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registrar finds to have the qualifications requisite, under the laws of the State 
wherein such district is situated, shall be registered by him as being qualified 
to vote in such district in any election within such period as would be applicable 
if such applicant had been registered or otherwise qualified under State law. 
The registration list thus compiled shall show the date of registration of each 
individual and the period for which such registration is effective. The Federal 
registrar shall, from time to time, notify the proper State and local officials of 
the individuals who have been registered by him. 

Sec. 106. Each individual who is registered by a Federal registrar pursuant 
to this title shall have the right to vote and to have such vote counted in any 
election to which his registration is applicable held in his registration district 
during the effective period of his registration. The Federal registrar appointed 
pursuant to this title may be authorized (1) to attend at any time and place for 
holding any election at which any individual who is registered by the Federal 
registrar is entitled to vote, and (2) to attend at any time and place for counting 
the votes cast at any election at which any individual who is registered by the 
Federal registrar is entitled to vote. Any election official who willfully denies 
any individual who is registered by a Federaly registrar the right to vote and 
to have such vote counted in any election to which his registration is applicable 
shall be fined not more than $500 and imprisoned for not longer than 6 months 
or both. 

Sec. 107. The provisions of this title shall be enforceable by appropriate civil 
and equitable proceedings instituted in the several district courts of the United 
States by the Attorney General or in the name of the United States. 


TITLE II—PROCEEDINGS FOR THE APPOINTMENT OF UNITED STATES 
VOTING REFEREES 


Section 201. In any proceeding instituted in any district court of the United 
States pursuant to section 2004(c) of the Revised Statutes, as amended, or pur- 
suant to any other law of the United States or to any law of a State, in the event 
the court finds that under color of law or by State action any person or persons 
have been deprived on account of race or color of the right to register or vote at 
any election, and that such deprivation was or is pursuant to a pattern or prac- 
tice, the court may appoint one or more persons (to be known as voting referees) 
to receive applications from any person claiming such deprivation as to the right 
to register or otherwise to qualify to vote at any election and to take evidence 
and report to the court findings as to whether such applicants or any of them 
(1) are qualified to vote at any election, and (2) have been (a) deprived of the 
opportunity to register to vote or otherwise to qualify to vote at any election, 
or (b) found by State election officials not qualified to register to vote or to vote 
at any election. 

Sec. 202. Any report of any person or persons appointed pursuant to this title 
shall be reviewed by the court, and the court shall accept the findings contained 
in such report unless clearly erroneous. The court shall issue a supplementary 
decree which shall specify which person or persons named in the report are quali- 
fied and entitled to vote at any election within such period as would be applicable 
if such person or persons had been registered or otherwise qualified under State 
law. The Attorney General shall cause to be transmitted certified copies of the 
original decree and any supplementary decree to the appropriate election officials 
of the State, and any such official who, with notice of such original or supple 
mentary decree, refuses to permit any person, named as qualified to vote in such 
original or supplementary decree, to vote at any election covered thereby, or to 
have the vote of any such person counted, may be proceeded against for contempt. 

Sec. 208. The court may authorize such person or persons appointed pursuant 
to this title to issue to each person named in the original decree or any supple- 
mentary decree as qualified and entitled to vote at an election, a certificate identi- 
fying the holder thereof as a person qualified and entitled, pursuant to the court’s 
original decree or supplementary decree, to vote at any such election. 

Sec. 204. The court may authorize such person or persons appointed pursuant 
to this title (or may appoint any other person or persons) (1) to attend at any 
time and place for holding any election at which any person named in the court’s 
original decree or any supplementary decree is entitled to vote and report to 
the court whether any such person has been denied the right to vote, and (2) to 
attend at any time and place for counting the votes cast at any election at which 
any person named in the court’s original decree or any supplementary decree is 
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entitled to vote and report to the court whether any vote cast by any such person 
as not been properly counted. : 

. ‘oa 205. aa nat or persons appointed by the court pursuant to this title 

shall have all the powers conferred upon a master by rule 53(c) of the Federal 

Rules of Civil Procedure. The compensation to be allowed to any person or 

persons appointed by the court pursuant to this title shall be fixed by the court 

and shall be payable by the United States. ; ; 

Sec. 206. The court shall have authority to take any other actions, consistent 
with the provisions of this title, reasonably appropriate or necessary to enforce 
its decrees. , 

TITLE III—MISCELLANEOUS PROVISIONS 


Srcrion 301. Section 2004(c) of the Revised Statutes, as amended, is amended 
by adding at the end thereof the following new sentence: “When any official of 
a State or subdivision thereof has resigned or has been relieved of his office and no 
successor has assumed such office, any act or practice of such official constituting 
a deprivation of any right or privilege secured by subsection (a) or (b) hereof 
shall be deemed that of the State and the proceeding may be instituted or con- 
tinued against the State as party defendant.” 

Sec. 302. For purposes of this Act— 

(a) The term “election” means any general or special election held in any 
State solely or partially for the purpose of electing any candidate to Federal, 
State, or local public office, and any primary election held in any State solely or 
partially for the purpose of selecting any candidate for election to any Federal, 
State, or local public office. 

(b) The term “registration district” means a district, county, parish, city, town, 
or other political subdivision of a State, or the part of any such political sub- 
division, designated by or under State law for the registration of individuals 
residing therein in order that such individuals may vote in elections in such 
State or in such political subdivision. If registration districts (within the mean- 
ing of the preceding sentence) are not designated in a State by or under State law, 
such State shall, for purposes of this Act, constitute a single registration district. 

(c) The term “State” includes any possession or territorial subdivision of 
the United States which is authorized, by a law of the United States, to elect a 
Delegate to, or Commissioner in, the House of Representatives. 

Sec. 303. (a) The provisions of title I with respect to the appointment of a 
temporary Federal registrar shall not apply with respect to any registration 
district if a voting referee has been appointed under title II to perform functions 
and duties within such registration district. The provisions of title II shall 
not apply with respect to any registration district if a Federal registrar has been 
appointed under title I for such registration district. 

(b) In any case in which a voting referee is appointed under title II to per- 
form functions and duties within any registration district, the Commission on 
Civil Rights is authorized to transmit to such voting referee any information or 
data in its possession relating to the denial of the right of any person residing 
in such registration district to register and to vote because of the race or 
color of such person. 


Senator Keatrne. I might explain just very briefly that the mar- 
riage that has been referred to here makes no change at all in the vot- 
ing referee proposal except the one which we have already discussed, 
which would make it applicable to private suits as well as those 
brought by the United States. 

In all other respects it is exactly as submitted by the Attorney Gen- 
eral. However, it does make substantial changes in the Federal regis- 
trar plans which have been brought before us. 

The first is that it does extend to State as well as Federal elections. 
The second is to make it applicable to voting as well as to registration, 
because I feel strongly that the Attorney General has made a signifi- 
cant case in opposition to the Federal registrar proposal as now 
drafted, and when he says that they only register the voters, he doesn’t 
see that that affords votes and that he gets the votes counted, which is 
certainly the final and ultimate objective. 
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I don’t think the Federal registrar proposal as drafted would do 
that. This proposal would. 

The third change would be to eliminate this magic number of some 
citizens, nine as stated in most of these Federal registrar bills, before 
the Federal registrar plan would go into operation, and to use the 
very much better standard set forth in the voting referee bill; namely, 
to establish that there is a pattern or practice of discrimination, which 
might be done on the basis of one or two or a hundred complaints in 
any specific case. 

Finally, it makes some other procedural changes which, for the sake 
of time, I don’t want to go into here. 

Now, I should preface this by saying that as between the two I think 
there is no question but that the voting referee proposal is preferable. 
It has many advantages over the registrar proposals as they have been 
submitted, but I do not think that the two proposals are necessarily 
mutually exclusive. Iwould be delighted if Senator Hennings and I 
and the committee could meet right after this session and immediately 
report out the voting referee bill completely. 

But things just don’t operate as easily as that, and this is an effort 
to try to reconcile some of the conflicting views in order that we do 
not reach an impasse here which will make it impossible because of 
definite opposition from certain Members of Congress to get any 
legislation. 

Now, I want to pursue with you this constitutional question. Do 
you go so far as to say that the present Federal registrar plans which 
have been before us would in your opinion be unconstitutional ? 

Attorney General Rogers. No, I don’t go that far. I don’t think— 
there are different constitutional problems that are raised—I don’t 
think that the present Federal registrar proposals are unconstitutional 
insofar as the power of Congress to legislate in connection with Fed- 
eral elections is concerned. 

That phase of it is all right. That is the reason they have been 
limited to the Federal elections, because they were concerned about 
the constitutional problem. That is exactly why they did it. I am 
sure of that, because I have talked to some of the people that worked 
on it. There are other constitutional problems in connection with the 
Federal registrar—but not that one—only the due process problems 
and so forth. 

Senator Kratitne. The objection made on the grounds of constitu- 
tionality by Senators Erwin, Sparkman, and many others who ap- 
peared before us is the one which you have advanced, namely, the fact 
that it involves a judicial determination to get it into operation, and 
that the Civil Rights Commission or any other administrative body 
cannot make such a determination. 

I’m trying to find out how strongly you feel about that. 

Attorney General Rocrrs. I don’t agree with that. On that limited 
area I do not agree. 

I think that the Congress has the power to set up any machinery, 
any reasonable machinery to control Federal elections, so that I do 
not agree with that constitutional problem. 

I think there are other constitutional problems in connection with 
it but not that one. 

Senator Keatine. I suppose we should know what the others are. 
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Attorney General Rocrrs. I have tried to indicate in my statement 
that the other problems involve the question of the hearing that would 
be conducted by the Commission in making the determination if Con- 
gress’ pene were delegated to it, and they are the same general kinds 
of problems that were argued by Judge Walsh in the case of the Com- 
mission’s procedures as they now stand. 

They would be questions of due process, whether the State officials 
were given the right kind of confrontation, cross-examination and 
opportunity to answer, call witnesses, subpena power. All the things 
that you have to worry about in court would be raised. 

Now, that isn’t the same question, the first question. The first con- 
stitutional question is something else. The procedural question is an- 
other one. As to this one, I have some doubts. Maybe it could be 
resolved. But as I have tried to suggest in my statement, the main 
concern I have with the Federal registrar proposal is it Just won’t 
work. It won’t permit the Negroes to vote. and that is what we are 
trying todo. Weare not looking for labels. We are not looking for 
things that at first glance are appealing. What we are trying to 
figure out is ways to provide the Negro the opportunity to vote as 
guaranteed by the 15th amendment, and we all realize that in some 
areas that doesn’t happen now. 

We all realize that whatever legislation we adopt has to have some 
enforcement provisions. We can’t do it without enforcement 
provisions. 

For that reason I think our proposal is sound. I think it will work. 
IT have experience in the field, and I think unanimously in the Depart- 
ment we all feel this is a sound proposal, that it will work, and it will 
make for progress in the field. I don’t think the Federal registrar pro- 
posal will work, and I think the sooner we all come to that conclusion 
the better off we will be. I realize all the practical problems, and if 
you say to me that just because it has a label that is attractive you have 
got to include it in the bill in order to get it passed, I wouldn’t object. 

I think I should speak frankly so you know that I don’t think that 
is a good kind of legislation. But if that is necessary in order to get 
the bill passed, fine. 

Senator Keating. I am glad you did speak as frankly as you did. 
In order to help get legislation passed I made this proposal. I don’t 
necessarily say we should vote this minute on the plan. 

Attorney General Rogers. I know that, Senator, and I also appreci- 
ate the support you have given my proposal. I know you wanted me 
tosay what I believe, and that is what I believe. 

Senator Kratrne. I would like to submit to you this proposal which 
I have presented so that you and your people have an opportunity to 
study it. 

But I point out again that under it a person deprived of the right 
to vote would have the opportunity to move either way he saw fit. 

And if he moved on the Federal registrar path, if he thought that 
gave him a better opportunity to assure his right to vote, he would be 
under this proposal getting the right to register and to vote and to have 
his vote counted and it would apply in both State and Federal elec- 
tions, and it would be based so far as constitutionality is concerned on 
the 15th amendment which makes no distinction as between State or 
Federal elections. 
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It does provide that the Commission shall make this finding. But 
it does also say that they shall give notice and a reasonable opportunity 
to be heard to any adverse party. The Commission after investigating 
the complaint, makes the finding that the person is being deprived of 
his vote by State action and that abridgment is pursuant to a pattern 
or practice. 

Now, it was for that reason that I wanted to pinpoint your consti- 
tutional objections. 

As I understand, you would not have a constitutional objection to 
that proposal on the basis that it involved a judicial action and there- 
fore ida not be made by an administrative agency ? 

Attorney General Rogers. No; on that I do have that constitutional 
question. The reason that I do not think that the Federal registrar 
proposals that have been made by the Commission and others raise 
that constitutional question is because it in effect is a decision by Con- 
gress about how a Federal election will be conducted. Now Congress 
has that power to conduct a Federal election as it sees fit. 

Now once you extend the registrar proposal, as you have suggested 
that you want to do, to State elections, then you run head on into that 
problem. That is exactly why the Civil Rights Commission did not 
include State elections. You run directly into the problem of a Fed- 
eral officer saying to a citizen, “You have got a right to vote in a State 
election.” 

Now that is done without a judicial-type determination. Our pro- 
posal is constitutional because it is a judicial determination that the 
Constitution has been violated, and the Court merely is trying to 
vindicate the constitutional guarantees to the citizens. 

Now your proposal doesn’t include that. 

Senator Keatine. The first section of the 15th amendment says the 
right of a citizen of the United States to vote shall not be denied or 
abridged by the United States or by any State on the ground of race, 
color, creed, or previous condition of servitude. 

If you limit it to race or color only, neither the Federal Government 
nor any State can deprive them of that right. 

The second section says the Congress shall have the power to enforce 
this article by appropriate legislation. 

Now is it your feeling that it would not be appropriate legislation 
for Congress to enforce that right in the manner I have indicated ? 

Attorney General Rogers. That is correct. 

Senator Kratrna. Are there any cases? 

Attorney General Rocrrs. You see the 10th amendment to the Con- 
sitution reserves to the States all powers not delegated to the Federal 
Government, and under that reservation the States have the authority 
to conduct State elections. Now, the only time the Federal Govern- 
ment can interfere under the terms of the 15th amendment is when 
there is a judicial decision that the Constitution has been violated: 
But you just can’t have some Federal officer walk in and make that de- 
cision because you run head on into the 10th amendment to the Consti- 
tution. 

Senator Kratrne. Can you furnish us with cases? 

Attorney General Rogers. I would be glad to furnish you then with 
a whole brief on that, Senator. 
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Senator Keatine. In other words, you feel that the only proper 
way, if we saw fit to do it, whereby the two proposals could be put in 
one bill would be by limiting the Federal registrar proposal to Federal 
elections ? 

Attorney General Rogers. That is correct. 

Senator Krattne. And you pointed out your objections, which I 
share, in doing that. 

You don’t think that there is any way within the bounds of the Con- 
stitution that we could provide for Federal registrars under any 
machinery similar to that except for Federal elections? 

Attorney General Rogers. Se If you did it in State elections 
you would have to call them Federal and State registrars. The rea- 
son they call them Federal registrars and limit it to Federal elections 
is because of the constitutional problem. 

If you are going to have a Federal official without any judicial 
decision in advance hand out certificates that people are qualified in 
State elections, why obviously you run into the most serious kind of 
a constitutional and practical problem. 

The CHatmrman. Isn’t it obvious that it would be compounding 
difficulty with difficulty ? 

Attorney General Rogers. At least. 

The Cuatrrman. To put into effect both schemes or both plans? 

Attorney General Rogers. Yes. I don’t see any point to both plans. 

The CuatrmMan. Unless certain aspects of the plan as recommended 
by the President’s Commission on Civil Rights be embodied in your 
plan, but certainly not the effort of the courts to supervise the elec- 
tion of State officials. 

That is where we would really run into a problem, not only con- 
stitutional problems but practical problems, in the legislative process. 
Isn’t that true? 

Attorney General Rocers. That is true. 

The CHatrmMan. It would seem very obvious to me. 

Senator Kratrne. There are in fact many rights given in the Con- 
stitution which are enforced administratively rather than through 
the courts. 

Attorney General Rogers. Yes. But we are talking about differ- 
ent things though. Judicial proceedings, sure, but we have a Fed- 
eral-State Government, and the Constitution delineates the areas of 
responsibility, and that is what we are dealing with. 

The 10th amendment reserves to the States the power over State 
elections, and the Federal Government can’t take over these elections 
without changing the Constitution or coming within a constitutional 
exception to the pattern. 

It can insist that the States comply with the 15th amendment, but 
in order to enforce the 15th amendment, even after some administra- 
tive determination, you have to do it in court. 

It seems obvious that that is the case. As I say, I appreciate your 
problem. I understand the practical problems which you are wrest- 
ling with, and if you go along and somehow you think it is necessary 
to put some label on the program that will help it get through, I am 
not going to oppose it. But it seems to me a lot sounder government 
just to face up to the proposition that we have got a good proposal 
here and I don’t see why we can’t get everybody that believes in prog- 
ress in the field of civil rights behind it. 
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Senator Kratine. I agree with you in principle, and I am trying 
to narrow any possible points of controversy. It is your opinion then 
that there is no way to insure the rights of Negroes to vote in State 
elections except by a judicial proceedings and proposal similar to 
your voting referee proposal ? 

Attorney General Rogers. That is correct, and also that is the only 
practical way to do it, because as a practical matter, the only enforce- 
ment power in this country is in the courts. 

Every administrative agency has to go to the courts to enforce its 
decrees. Why there is any particular advantage in doing it first in the 
administrative agency and then going to court I just don’t see par- 
ticularly when you have got a statute on the books now that permits 
the United States to be the plaintiff in the case. 

Senator Kratinc. And furthermore that any Federal registrar 
proposal which did not involve a court proceeding could only insure 
the right to vote in a Federal election. 

Attorney General Rocers. That is right, and as I have said, I don’t 
think it is going to insure the right to vote. It may insure you the 
right to get a certificate, but that is not going to be worth very much. 

Senator Keating. You also have the objection that it is difficult 
to determine what is a Federal election, and if they were all on one 
ballot, a State official could with some justification raise the point that 
it was a State election. 

Attorney General Rocrers. Yes. In most cases we don’t have any 
such thing as a Federal election, we have a combined election. 

Senator Knatine. That is all the questions I have. 

The Cuarrman. I will assure you, Mr. Attorney General, that for 
my part I am not the least interested in labels. I don’t think that 
labels are going to mean very much when it comes to passage of legis- 
lation, even those who may have bills predicated upon the recommen- 
dations of the President’s own civil rights committee, and I feel 
equally confident that those of us who want effective legislation, mean- 
ingful and constitutional and enforceable legislation will be able to 
compose minor differences, and I think you have made a very sub- 
stantial contribution indeed by not only your fine presentation of your 
testimony today but your obviously considerable experience and search 
of the law. 

It is quite evident to me that you didn’t assign this entirely to some- 
body else to go to the library and do the work and come up and read 
and intone a statement prepared by others. You have I think con- 
tributed greatly to this entire subject. 

I would like to announce that there are a number of statements which 
have been submitted for the record: A statement by Mr. George M. 
Johnston, a member of the Civil Rights Commission; a letter from 
Mr. Robert G. anys Vice Chairman of the Commission on Civil 
Rights; a statement by Mr. John A. Hannah, Chairman of the Com- 
mission on Civil Rights; a statement by Gov. Ross Barnett, of the 
State of Mississippi; and a statement from Mr. A. S. Harrison, Jr., 
attorney general of the State of Virginia. If there is no objection 
these will be included in the record of these proceedings. 

The record will be kept open until Tuesday for the purpose of any 
further statements or amplifications of statements, amendments or 


changes in the statements which have been made or submitted by any 
witness. 
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The Committee on Rules and Administration will meet a week from 
next Wednesday and the question will then be submitted to the com- 
mittee as to whether the committee desires to consider this legislation 
and various proposals which have been submitted including yours, 
Mr. Attorney General, there not being a quorum present here today. 

It would be impossible therefore to consider it, and indeed as the 
Attorney General well knows, the forthcoming week is one during 
which many members of the Senate will not be here because of the 
various ceremonials on the anniversary of the birth of Mr. Lincoln. 
For that reason there cannot be a meeting next Wednesday. 

Senator Keating. Mr. Chairman, could I just say a word on that? 

I think that the majority leader assured us that there would be no 
important matter on Thursday or Friday, but I know I have arranged 
my schedule so that I would not leave until Thursday, and I think that 
most of the other members did. I can’t say this with assurance. I 
was hopeful with our deadline of February 15 ahead of us that we 
might possibly be able to get together the first of the week. 

The CuHarrMan. I might say that I have had a canvass made of the 
committee, and it will not be possible to have a representative num- 
ber present even though we might have a bare quorum, and even that 
is doubtful. However, the hearings will be printed and available to 
the Members of the Senate on the 15th day of February, irrespective 
of any action taken by the committee, so that the members will have 
the benefit of all the testimony that the several witnesses have given. 

Again thank you very much, Mr. Attorney General. I am sorry 
we detained you so long. 

Attorney General Rogers. Thank you very much, Mr. Chairman. 
I enjoyed it. 

The CuatrMan. We have been working many days on these hear- 
ings, and you have contributed greatly. 

Attorney General Rogers. Thank you very much, Mr. Chairman. 

(Whereupon, at 12:50 p.m. the hearing was adjourned.) 

(The supplemental views of Mr. George M. Johnson have been 
appended to his earlier statement to the committee. The letters of 
Mr. John A. Hannah and Mr. Robert Story, and the statements of 
Mr. Ross R. Barnett and Mr. A. S. Harrison, Jr., are as follows :) 

(On February 1, 1960, Mr. Langdon West, special counsel of the 
committee, sent the following telegram to Dr. John Hannah, Chair- 
man, and Dean Robert G. Storey, Vice Chairman, of the U.S. Com- 
mission on Civil Rights :) 

Urgent that Senate Rules Committee receive your views on Attorney General’s 


alternate proposal using Federal court voting referees rather than temporary 
Federal registrars. Similar wire sent to Dean Storey (Dr. Hannah). 


LANGDON WEST. 
(The replies from Dr. Hannah and Dean Storey are as follows:) 


CoMMISSION ON CIvIL RIGHTS, 
Washington, D.C., February 3, 1960. 

Mr. LANGDON WEST, 
Special Counsel, Senate Rules and Administration Committee, 
U.S. Senate, Washington, D.C. 

Dear Mr. West: This acknowledges the receipt of your telegram of February 1. 

The studies of the Commission on Civil Rights indicate clearly that in a sub- 
stantial number of counties in this country Negroes are not permitted to register 
or vote because of their race. Ina much larger number of counties, only a token 
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number of Negroes are permitted to register and vote, the others being denied 
that privilege because of their race. Our studies are very clear on this point. 

The Commission feels strongly that something should be done to correct this 
situation; and in its recommendations to the Congress and to the President, it 
suggested that the Congress empower the appointment of Federal officials to 
serve as temporary registrars in those counties where Negroes are denied the 
right to vote. When that recommendation was made, it was recognized that 
there were undoubtedly other ways to accomplish the same objective. 

The proposal of the Attorney General of the United States is designed to ac- 
complish the same objective, and it may well be that it has some advantages 
over the proposal made in the recommendations of the Commission on Civil 
Rights. 

The Commission at its meeting last week in connection with its hearings in 
California reaffirmed its position that it is primarily interested in the accom- 
plishment of an objective. 

To restate the Commission’s position, the Commission concluded that legisla- 
tion is needed to assure the right to vote. Such legislation, the Commission 
feels, should provide for three things: 

1. A determination as to whether citizens are being denied the right to register 
or vote on racial grounds. 

2. A prompt and effective procedure for permitting citizens to vote when this 
right has been denied them. 

3. A means of enforcing this procedure to make the guarantee complete. 

Both the Commission’s proposal and that of the Attorney General seek to 
achieve these three purposes. The essential difference lies only in the choice of 
means. Clearly either the administrative process or the judicial process could 
be effectively employed. Our original choice was influenced by one factor above 
all: the overriding need for speedy action. It was felt that administrative 
procedures might be more expeditious in achieving at long last the actual regis- 
tration and voting of those who have been denied the fundamental right to par- 
ticipate in their Government. 

We hope that the Congress will evaluate the various recommendations and 
proposals and will approve the solution most likely to achieve the desired result. 
From our point of view, the desired result is a situation in which all citizens are 
permitted and encouraged to register and vote regardless of race, color, creed, 
or national origin. 


JoHN A. HANNAH, Chairman. 


COMMISSION ON CIvIL RIGHTS, 


Washington, D.C., February 1, 1960. 
Mr. LANGDON WEST, 


Special Counsel, Senate Rules and Administrative Committee, 
U.S. Senate, Washington, D.C. 


DEAR Mr. West: With reference to your wire this date requesting my views 
on the Attorney General’s alternate proposal using Federal court voting referees 
rather than temporary Federal registrars, I beg to advise: 

As stated in my testimony before your committee on January 18, I am not 
sponsoring any particular bill or legislation but strongly endorse the principles 
and objectives of our Commission’s recommendations for the appointment of 
temporary Federal registrars under the conditions as outlined in our report. 

May I also reaffirm my statement to the committee that we are not advocates 
of any particular legislation but trust the good judgment and wisdom of the 


Congress to prepare and pass appropriate legislation based upon our factfinding 
and recommendations. 


Sincerely yours, 
RoserT G. Storey, Vice Chairman. 


STATEMENT OF Ross R. BARNETT, GOVERNOR OF THE STATE OF MISSISSIPPI 


My name is Ross R. Barnett. I am Governor of the State of Mississippi, 
having taken office on January 19, 1960, for a 4-year term. 

I deeply appreciate the opportunity to submit a statement to this committee 
and wish to thank you for permitting me to do so. 

I am opposed to, and my statement will deal with, recommendation No. 5 of 
the Civil Rights Commission providing for so-called Federal registrars, and all 
bills pending before this committee which seek to implement or propose the 
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enactment of any or all of the provisions of said recommendation. Recom- 
mendation No. 5 appears at pages 141 and 142 of said report, and the so-called 
background and findings of the Commission upon which the recommendation 
appears to be based appear at pages 139-141, inclusive, of the report. I ask 
that the above pages of the report be made a part of my statement by reference 
and therefore, for brevity’s sake, will not undertake to analyze or restate it. 
I am sure the members of the committee are familiar, not only with the terms 
of the recommendation, but also with all of the provisions of the bills which 
propose to implement it. 

I find nothing in the recommendation to commend. 

It would be impossible, within the reasonable time allotted to me, to point out 
in detail all of my objections and the reasons therefor to which I believe this 
recommendation is fairly subject. Within the time allotted to me, I shall try to 
cover only some of the most glaring defects, insufficiencies and fallacies of this 
recommendation and, therefore, of the bills implementing it. 

In my opinion, this recommendation proposing the so-called Federal registrars 
is unconstitutional as a flagrant violation of several provisions of the Constitu- 
tion, utterly disregards the power and authority retained and preserved to the 
States, is unwise, unsound, and unnecessary. 

This recommendation is predicated upon the fallacious theory that no State 
court or election official of any of the 50 States either will or can properly en- 
force or apply the laws of the respective States and the Federal Constitution. 
This is apparent when we find that this recommendation is patently designed to 
remove the matters of registration and elections outside of the sphere and scope 
of the judiciary and vest them entirely within the executive department of the 
Federal Government. This is a serious indictment of the courts and election offi- 
cers of the 50 States. This is the first time I have ever known of bills being 
introduced in Congress for the alleged purpose of protecting and promoting the 
alleged constitutional rights of people, but at the same time, seeking to divorce 
all of the procedures from the State administrative agencies and the judiciary. 
The judiciary system was designed to promote and protect the rights of the people 
of this Nation. On this score alone, this committee should condemn and reject 
this recommendation and all the bills seeking to implement it. 

I was amazed that those who have promoted the so-called civil rights bill in 
the Federal Congress have now, by this recommendation, turned their backs 
upon the courts and “deny them.” 

I strongly disagree with many decisions of the Federal courts; still, I do not 
think their present authority on registration and election matters should be 
transferred to the Civil Rights Commission. Furthermore, I believe that the 
Federal courts should not usurp the powers and prerogatives of the States. 

As to the election officers of the 50 States and the State judiciary, this indict- 
ment of them is, so far as I know, without precedence. For example, as far 
as I know, those who have alleged discrimination against themselves because of 
race, color or previous condition of servitude have seldom, if ever, sought relief 
through administrative remedies or judicial proceedings provided by the respec- 
tive States to correct any alleged discrimination. I say to you that the regis- 
trars, the administrative agencies of the States which handle registration and 
election matters, and the courts of the States should not be indicted or held 
suspect in the absence of incidences where relief from the so-called discrimina- 
tion has been asked and that relief improperly denied. Last year in Mississippi, 
there was a suit, Darby v. Daniel, now reported in 168 F. Supp., page 170, in 
which unlawful discrimination was alleged by the plaintiff in violation of his 
so-called civil and constitutional rights. This plaintiff did not seek relief in the 
State court. He did seek relief in the Federal court. A three judge Federal 
court convened at Jackson, Miss., and heard all of the evidence and lengthy 
argument and rendered its decision, holding there had been no discrimination 
against the plaintiff and no violation of his so-called civil or constitutional rights. 
No appeal was taken from this decision. Thus, in Mississippi, the ample ad- 
ministrative remedies and court procedures in registration and election matters 
provided by our law never has been resorted to for relief. 

Recommendation No. 5 flies in the face of the time tested, consistently applied 
and recently reannounced policy of the Federal courts that Federal actions 
should not be resorted to until the State courts have had an opportunity to pass 
upon statutory and constitutional questions—this is the doctrine of abstention. 
The most recent example of its application by the Supreme Court of the United 
States is the case of Harrison v. NAACP (360 U.S. 167, 3 L. Bd. 1152) decided 
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June 8, 1959, wherein the Supreme Court reversed a three-judge district court 
which held certain champerty and maintenance statutes of the State of Virginia 
unconstitutional, and in reversing the district court of Virginia, the sole ground 
of the reversal was that the Federal court should have abstained or refrained 
from passing upon the Virginia statutes until after their State courts had 
construed them. The doctrine of abstention was promulgated and is applied 
for the purpose of promoting more harmonious relationship between the State 
and Federal Governments. I cannot believe this committee will approve rec- 
ommendation No. 5, which recommendation will certainly do irreparable harm 
and injury to the relationship between the State and Federal Governments. 

Under the laws of the State of Mississippi, any person who is qualified to 
register and to exercise the right of franchise of voting is given full, ready, and 
ample protection, not only of all of his rights under State laws but also under 
Federal law. Under the Mississippi statutes, if a person seeks to register and 
is denied registration by the county registrar, the applicant is given a right of 
appeal to the county election commissioner where the entire matter is heard 
de novo on oral and documentary evidence, and where the applicant for registra- 
tion is given full, equal protection and due process. Should the Board of Elec- 
tion Commissioners find that the applicant was improperly denied registration, 
the registrar is required to register him. If the action of the registrar be affirmed 
by the Commissioners, the dissatisfied applicant may appeal to the circuit court, 
and thence to the Supreme Court of Mississippi, and should he there be success- 
ful, he is required to be registered. If he should be unsuccessful and has raised 
the Federal question, he may take his case to the Supreme Court of the United 
States and Mississippi Supreme Court. The procedures and processes in Mis- 
sissippi are neither intricate, difficult, nor involved. Certainly, this committee 
will not join with the Commission in indicting the judiciary of the 50 States. A 
prospective registrant or voter has access to both State and Federal courts; 
therefore, I say recommendation No. 5 is utterly unnecessary. I oppose the 
executive department of this Government, as contemplated by the fifth recom- 
mendation, usurping the powers, duties, responsibilities, and prerogatives of the 
State, administrative agencies, and courts and of the Federal judiciary. This 
recommendation and its implementing bills, insofar as registration and election 
matters, and so-called civil rights in connection therewith, destroy the division 
between the executive and the judiciary, contrary to every established concept 
of our Government. It may be a step toward the abolition of the courts and 
government by executive agencies. After the first step is taken along any road, 
the second and subsequent steps are made easier and precedent is created 
therefor. 

One of the reasons given by the Commission in justification of recommendation 
No. 5 is that certain registrars in Louisiana, Alabama, and Georgia and the 
State of Alabama, itself, resorted to the courts to there present what they thought 
was their constitutional and civil rights. The Commission complains of the fact 
that these defendants were successful in the lower courts: 

As another justification for this recommendation, the Commission complains 
that the Federal courts have not agreed with a “number of Negroes” in their 
efforts to sustain class registration suits. 

The advocates of the Civil Rights Commission and the powers given therein 
to the Attorney General of the United States claim that such was done for the 
purpose of aiding and bringing about securing the constitutional rights and 
privileges of various persons. I cannot understand that very Commission com- 
plaining about certain people in Louisiana, Georgia, Alabama, and the State 
of Alabama in urging what they thought were their constitutional rights and 
privileges in the Federal courts, if litigation is a proper method to be pursued 
by those who are claiming certain constitutional rights and privileges. I ask 
you, do not the defendants who claim they, too, have constitutional rights and 
privileges have an equal right to present their defenses and their claims to a 
court? 

To state this question is to answer it and the only answer is that those de- 
fendants should have the same opportunity, without complaint from any one, 
to present what they think are their constitutional rights and privileges. 

Any person or entity who is sued has the same prerogative or privilege to 
defend what he things are his rights, as do those who bring the suit to assert 
what they think are their rights. Defendants who defend should not be criti- 
cized and at the same time, plaintiffs who complain, applauded. 
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Furthermore, the Commission seeks to justify this recommendation by the 
fact that the claims sought by Negroes to obtain registration very rarely have 
been successful. I cannot agree with the Commission’s reasoning, which, I 
believe, put in another light, is that the Commission says that if the courts do 
not agree with and sustain the claims made by the Negroes—the class suits 
referred to in the report—then the court should be bypassed and all power 
placed in the Commission, even though in fact such a procedure runs counter to 
the history of jurisprudence and judicial processing from 1789 to the present 
date. 

Recommendation No. 5 and its implementing bills are unconstitutional and 
are not “appropriate legislation” under either the 14th or 15th amendments. 
This recommendation and its implementing bills are in conflict with the follow- 
ing provisions of the Federal Constitution: 


Article 1, section 2, clause 1: 


“The House of Representatives shall be composed of Members chosen every 
second Year by the People of the several States, and the Electors in each State 
shall have the Qualifications requisite for Electors of the most numerous Branch 
of the State Legislature” 


17th amendment, paragraph 1: 


“The Senate of the United States shall be composed from each state, elected 
by the people thereof, for six years; and each senator shall have one vote. The 
electors in each state shall have the qualifications requisits for electors of the 
most numerous branch of the state legislatures.” 


9th amendment: 


“The enumeration in the Constitution, of certain rights, shall not be con- 
strued to deny or disparage others retained by the people.” 


10th amendment: 


“The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people.” 

This recommendation and its implementing bills are not authorized by the 
following provisions of the Constitution: 


Article 1, section 4, clause 1: 


“The Times, Places and Manner of holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by Law make or alter such Regulations, except as 
to the Places of choosing Senators.” 


The 14th amendment 


(Due to the length of this amendment it is not copied but the text thereof is 
made a part hereof by reference. ) 


The 15th amendment 


“The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or 
previous condition of servitude.” 

By the provisions of article 1, section 2, clause 1, and the 17th amendment, 
the same persons who are qualified and entitled under State law to vote for 
members of the most numerous branch of State legislatures are designated as the 
only persons who are qualified to vote for Senators and Representatives in 
Congress. 

In the case of Minor v. Happersett (22 L. Ed. 627), the Court said: “The United 
States has no voters in the State of its own creation. The elected officials of the 
United States are all elected, directly or indirectly, by State voters” (22 L. Ed. 
627-629). 

Here and in the Slaughterhouse cases (21 L. Ed. 395), the U.S. Supreme 
Court held that the 14th amendment did not add to the privilege and immunities 
of citizenship; that suffrage is not an incident of national citizenship. 

In the case of McPherson v. Blacker (36 L. Ed. 869, 878), we find that the 
Court holds that the 15th amendment does not give or extend the franchise to any 
person but merely exempts all citizens of the United States from discretion in 
the exercise of the elected franchise on account of race, color or previous condi- 
tion of servitude. On page 878 the Court said: “The right to vote in the State 
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comes from the States, but the right of exemption from the prohibited discrim- 
ination comes from the United States.” 

The Court said further in determining whose right or what right is protected 
by the Federal Court at page 878 of the Lawyer’s edition report: “The right of 
vote intended to be protected refers to the right to vote as established by the 
law and constitution of the State.” 

The McPherson case was followed and relied upon in the case of Lassiter v. 
Northampton County Board of Commissioners (3 L. Ed. 1077, 360 U.S. 45, decided 
June 8, 1959). 

Each State in the Nation has constitutional and statutory provisions determin- 
ing which of its citizens are qualified as an elector of the members of the most 
numerous branch of the legislature of each State. 

Certainly, any person who under the laws of New York, Michigan, Illinois, 
Mississippi, or any other State, who does not comply with the laws of those 
States is not such an elector. Under the laws of each of those and every other 
State if, for instance, the so-called Federal registrars provided for in recom- 
mendation No. 5 were to register a person instead of him being registered by 
the person and in the process designated by the State law, then such person could 
not vote for a member of the most numerous branch of the State legislature. 
Therefore, certainly recommendaiton No. 5 is unconstitutional. 

I understand that the advocates of recommendation No. 5 and the bills imple- 
menting it contend that Congress is authorized to provide for the so-called Federal 
registrars under the provisions of article 1, section 4, clause 1 and the 14th and 
15th amendments to the Constitution. I deny that the so-called Federal registrars 
or any part of recommendaiton No. 5 is authorized by either or all of the above 
sections and amendments to the Constitution. Certainly nothing in recommenda- 
tion No. 5 deals with either the “time” or “place” of any election, so those may 
be eliminated. The question then remains, Does the right given to Congress to 
alter the regulations of the States as to the “manner of holding election” 
authorize Congress to enact the above bills providing for a Federal registrar? 

The phraseology of article 1, section 4, is not “manner of electing” but is 
“manner of holding elections.” “Manner of holding election” has nothing to do 
with what a person must do under State law to become entitled to the franchise— 
has nothing to do with who the franchise is extended to. If the provisions of 
recommendation No. 5 or any of the bills implementing it were enacted by Con- 
gress and if a citizen of Mississippi were registered by the so-called Federal 
registrar, then under Mississippi law such a person could not vote for and would 
not be a qualified elector of a member of the most numerous branch of the Legisla- 
ture of the State of Mississippi. 

Such a citizen of Mississippi would not be qualified as an elector of the most 
numerous branch of the Legislature of the State of Mississippi because that 
person would not have complied with the laws of Mississippi determining who 
is such a qualified elector. 

The Mississippi law requires that a person be registered by the county registrar 
and that a person’s qualifications be demonstrated to that registrar. Registra- 
tion by a so-called Federal registrar would be a departure from the Mississippi 
requirements. 

The 14th amendment cannot in any way support recommendation No. 5 
because it is applicable only to the States, and we are here dealing only with 
the powers and authority of Congress to enact a statute. 

The 15th amendment can have no application because it gives only an exemption 
from discrimination on account of race, color, or previous condition of servitude 
and extends no right of franchise to any person. 

The so-called recommendation No. 5 and the bills implementing the same 
cannot be appropriate legislation under the 15th amendment because the recom- 
mendation violates the command contained in article I, section 2, clause 1. 

I believe, I have shown, supra, that recommendation No. 5 would be in viola- 
tion of the command in article I, section 2, clause 1, that the only ones who can 
vote for Representative and Senator in Congress are those who under State 
law are electors of the members of the most numerous branch of the State 
legislature. 





STATEMENT OF A. S. HARRISON, JR., ATTORNEY GENERAL OF THE STATE OF VIRGINIA 


Mr. Chairman, and members of the Rules and Administration Committee of the 
Senate, my name is A. S. Harrison, Jr., and I am the attorney general of the 
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Commonwealth of Virginia. I am presently serving a 4-year term which began 
on January 11, 1958. Prior to that time I was a member of the Senate of 
Virginia for 10 years. I regret that because of a recent illness I was unable to 
testify in person before this committee, and thank you for the opportunity you 
have given me to submit this statement. 

On January 26, 1960, the Attorney General of the United States made public 
the text of a bill prepared by the Department of Justice to deal with alleged 
racial discrimination in both Federal and State elections. Technically, the bill 
in question would amend the Civil Rights Act of 1957 by adding a new subsection 
to 42 U.S.C.A. 1971, as amended. Essentially, the proposed amendment would 
authorize, Federal district courts, acting in voting rights cases instituted by the 
Attorney General under the provisions of 42 U.S.C.A. 1971(c), to appoint “voting 
referees” to determine whether or not certain persons making application to 
them are qualified to vote in any election and to certify as such all persons found 
by the referees to be so qualified. 

The report of a voting referee, unless “clearly erroneous,” would be binding 
upon the court, which would then be required to issue a supplementary decree 
specifying that the persons named therein are entitled to vote. In addition, the 
court is empowered to direct the voting referees, or such other person or persons 
as it may appoint, to attend any election at which a person named in the court’s 
decree is entitled to vote, and report to the court whether any such person has 
been denied the right to vote or to have his vote properly counted. Certified 
copies of the court’s original decree and any supplementary decrees would be 
transmitted by the Attorney General to the appropriate election officials of the 
State; and any officer who, with notice of such decree, refuses to permit any per- 
son named therein to vote at any election covered thereby, or to have the vote 
of any such person properly counted, may be proceeded against for contempt. 

The legislation proposed by the Attorney General is subject to constitutional 
objection on two readily apparent grounds. Initially, it should be noted that 
the bill in question authorizes the voting referees to ascertain whether or not 
certain persons “are qualified to vote at any election,” without prescribing any 
standards by which this decision is to be made. Determination of “qualified” 
electors is thus left to the unfettered discretion of the voting referees. It should 
require no particularized citation of judicial authority to demonstrate that the 
exercise of legal right may not be exposed, by so vague and indefinite legisla- 
tion as this, to curtailment or denial at the whim or caprice of individual public 
officers. 

Secondly, and far more fundamentally, the proposed amendment—to the 
extent that it authorizes voting referees to determine who are qualified to vote 
in both State and Federal elections—clearly exceeds the powers vested in Con- 
gress by the Constitution of the United States and infringes the rights simul- 
taneously secured to the States by that instrument. The right to prescribe 
the qualifications of electors and to determine, in light of such qualifications, 
which of its citizens is entitled to vote in State elections, is one resting ex- 
clusively within the province of the individual States. In this connection, the 
Supreme Court of the United States has declared that a State is free to con- 
duct its elections and limit its electorate as it may deem wise, except as its 
action may be affected by the prohibitions of the Federal Constitution or in 
conflict with powers delegated to and exercised by the National Government, 
and that the power of Congress to legislate at all upon the subject of voting 
in State elections rests upon the 15th amendment and extends only to the 
prevention by appropriate legislation of the discrimination forbidden by that 
amendment (Smith v. Allwright, 321 U.S. 649; United States v. Reese, 92 U.S. 
214). 

It is apparent at a glance that the present bill is not limited to the pre- 
vention of racial discrimination in the enjoyment of the elective franchise 
condemned by the 15th amendment. The authority of the voting referees en- 
visioned by the instant legislation is not circumscribed to determining the 
narrow question of whether or not a citizen’s right to vote has been denied 
or abridged by a State on account of race, color, or previous condition of 
servitude. On the contrary, the bill in question authorizes voting referees to 
investigate the qualifications of electors, to determine—by some unknown 
standard—which citizens are qualified to vote and to certify to the court the 
names of all persons deemed by the referee to be so qualified. Manifestly, 
the proposed amendment infringes the right of the individual States to de- 
termine who may vote in State elections and exceeds the power vested in 
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Congress to enforce the prohibition of the 15th amendment by appropriate 
legislation. Indeed, eminent judicial authority may be marshaled to support 
the view that an attempt to vest in Congress such broad power over the conduct 
of State elections, even by means of an amendment to the U.S. Constitution, 
would merit instant condemnation. On this precise point, no less a constitu- 
tional authority than Judge Story has observed. 

“If a clause were introduced in the National Constitution to regulate the 
State election of members of the State legislature it would be deemed a most 
unwarrantable transfer of power, indicating a premeditated design to destroy 
the State government. It would be so flagrant a violation of principle as to 
require no comment. It would be said, and justly, that the State governments 
ought to possess the power of self-existence and self-organization, independent 
of the pleasure of the National Government.” 

Contemporaneously with his release of the proposed bill, the Attorney Gen- 
eral of the United States issued a statement in which he declared : 

“Our bill would not fragmentize the election process. It would leave the 
election procedures in’ the States where they have always been. At the same 
time it would operate within established judicial procedures to prevent dis- 
crimination in all elections, as the Constitution of the United States intends.” 

A mere reading of its provisions discloses beyond cavil that the proposed 
bill would have an effect diametrically opposite to that claimed for it by the 
Attorney General. If enacted and made operative, this bill would “fragmentize 
the election process” by establishing separate agencies to pass upon the qualifi- 
eation of electors and fractionate the electorate into two distinct classes: one 
class embracing those found qualified to vote by State officials applying State- 
established criteria governing qualifications for voting, and the other class com- 
prising those found qualified to vote by court-appointed voting referees admin- 
istering criteria—established by no one—and known only to the voting referee, 
if known at all. The invidious result of a scheme which establishes such a 
dichotomy in the electorate is not difficult to imagine. In his speech in the 
House of Representatives on January 26, 1890, the Honorable Henry St. George 
Tucker, Representative from Virginia, commenting upon the then pending bill 
to amend and supplement the election laws of the United States, denounced its 
divisive effects in the following language: 

“T object to another provision of the bill, Mr. Speaker. I do not believe in 
the supervision feature, as a matter of expediency, looking to the true interests 
of our State and Federal systems. I think the only logical position for Con- 
gress to take in regard to the elections of Representatives, if the time ever comes 
when under the Constitution it can take charge of the elections, is this: Bither 
to give it absolutely into the hands of the States or absolutely into the hands of 
the Federal Government. Do not have any mixture of the two. It is, and will 
be, a source of serious trouble, dispute, and clashing of interests, as well as 
clashing of authority, if Congress assumes control of a part of the machinery 
and the States take charge of another portion of it.” 

Aside from its illegality and its necessarily divisive consequences, the his- 
torically demonstrable inutility of the present bill is alone sufficient to deprive 
it of any fundamental merit. A canvass of the legislative history upon the 
subject of congressional elections discloses that, with the exception of some 
24 of the 171 years since the National Government was founded, the policy 
has been to leave the regulation of such elections almost entirely to the States, 
whose representatives Congressmen are. For more than 50 years after the 
National Government was organized, no congressional action whatever was 
taken until, in 1842, a law was enacted requiring Representatives to be elected 
by districts, thus attempting to eliminate the practice which then prevailed in 
some States of electing on a single ticket all of the Members of Congress to which 
the State was entitled. Twenty-four years more elapsed before further action 
upon this subject was taken, when Congress provided for the time and method 
of electing U.S. Senators. In 1870, for the first time, a comprehensive system 
for dealing with congressional elections was enacted by laws which remained in 
force until their repeal in 1894. 

These laws provided extensive regulations for the conduct of congressional 
elections. They made unlawful false registration, bribery, voting without legal 
right, making false returns of votes cast, interfering in any manner with officers 
of election, and the neglect by any such officer of any duty required of him 
by State or Federal law; they provided for appointment by eircuit judges of the 
United States of persons to attend at places of registration and at elections, 
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with authority to challenge any person proposing to register or vote unlawfully, 
to witness the counting of votes, and to identify by their signatures the regis- 
tration of voters and election tally sheets; and they made it lawful for the 
marshals of the United States to appoint special deputies to preserve order at 
such elections, with authority to arrest for any breach of the peace committed 
in their view. 

In United States v. Gradwell (243 U.S. 476) the Supreme Court of the United 
States, commenting upon the history of the regulation of congressional elections 
and the experience gained thereby, pointed out: 

“It will be seen from * * * these enactments that Congress by them com- 
mitted to Federal officers a very full participation in the process of the election 
of Congressmen, from the registration of voters to the final certifying of the 
results, and that the control thus established over such election was compre- 
hensive and complete. It is a matter of general as of legal history that Con- 
gress, after 24 years of experience, returned to its former attitude toward such 
elections, and repealed all of these laws with the exception of a few sections not 
relevant here. 

“The policy of thus entrusting the conduct of elections to State laws, ad- 
ministered by State officers, which has prevailed from the foundation of the 
Government to our day, with the exception, as we have seen, of 24 years, was 
proposed by the makers of the Constitution, and was entered upon advisedly by 
the people who adopted it, as clearly appears from the reply of Madison to 
Monroe, in the debates in the Virginia Convention, saying that— 

“‘Tt was found impossible to fix the time, place, and manner of election of 
Representatives in the Constitution. It was found necessary to leave the regu- 
lation of these, in the first place, to the State Governments as being best ac- 
quainted with the situation of the people, subject to the control of the General 
Government, in order to enable it to produce uniformity and prevent its own 
dissolution. * * * Were they exclusively under the control of the State 
governments, the General Government might easibly be dissolved. But if they 
be regulated properly by the State legislatures the congressional control will 
probably never be exercised. The power apepars to me satisfactory, and as 
unlikely to be abused as any part of the Constitution.’ ” 

The striking similarity between the principal features of the pending bill and 
those of the election laws of the United States in force between the years 1870 
and 1894 indisputably stamp the proposed legislation as the modern day progeny 
of the same thinking which fostered the ill-advised attempt on the part of 
Congress to purify congressional elections by entrusting their regulation to 
officials appointed by Federal courts. In light of the deplorable results en- 
gendered by former congressional legislation in this field, it is unimaginable that 
any present day legislative proposal could possibly trace its lineage to a more 
inauspicious origin. In 1893, reporting on the reprehensible conditions pre 
vailing under the Federal election laws which had then been in force for almost 
a quarter of a century, the Select Committee on the House of Representatives 
To Inquire Into the Supervision and Administration of Election Laws by 
Officers of the United States in the City, County, and State of New York advised 
the House of Representatives (H. Rep. 2365, 52 Cong., 2d sess.) : 

“Tt is assumed by the committee that the administration and results of such 
laws would nowhere appear more clearly or in a better light than in the city 
of New York. 

“It is believed that in the largest city in the country, where every class of our 
voting population is fully represented and where the respective parties have for 
years made their principal headquarters at important elections, and under the 
constant publicity given by the best organized and most effective newspaper press 
of the world, the actual workings of these laws and their good or evil results 
can be more clearly seen and appreciated and more intelligently judged than is 
possible anywhere else. 

“Your committee, after a very careful study of the operations of the Federal 
election laws before election and on election day in the city of New York, are 
of the opinion that all of these laws have entirely failed to produce any good 
results in the direction of the purity of elections or the protection of the ballot 
box, and have been productive of such serious and dangerous results that they 
ought at once to be repealed. 

“The reasons for our recommendation for the repeal of these laws, based on 
our study of their operation and results in New York, may be classed under four 
heads. They ought to be repealed— 
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“First, because they result in no conviction of offenders, and are therefore 
useless to prevent or punish crime. 

“Second, because they cause great expense and are fruitful of constant and 
continuing frauds upon the Treasury. 

“Third, because they are designed to be used and are used only as part of 
the machinery of a party to compensate voters who are friendly to it, and to 
frighten from the polls the voters of the opposing party. 

“Fourth, because under and by virtue of these laws the gravest interference 
with the personal rights and liberty of citizens occur, and voters are punished 
by arrest and imprisonment for their political opinions.” 

This report of the select committee served to bear out with a vengeance the 
unequivocal prediction made on June 26, 1890, by Hon. Henry St. George Tucker 
in his speech in opposition to the then pending bill to amend the Federal 
election laws: 

“In conclusion, let me say, gentlemen, that while this bill in my opinion is 
unconstitutional, and Congress has no power to pass it, that the provisions of it 
are hideous, and that they ought not to be entertained by this House or this 
Congress: that even if it passes it will never accomplish the purpose ‘whereunto 
itis sent.’ You may rely upon that. As was said in the discussion here today, if 
there be fraud and corruption in the country the only way to correct them is 
by an enlightened public sentiment which will frown them down, so that a man 
who deals in fraud, bribery, or corruption will not be countenanced in the 
community.” 

This forceful statement by the Representative from Virginia upon the proper 
as well as the improper method of controlling abuses in the conduct of elections 
was echoed by President Coolidge in language which reflects a philosophy of 
government fundamentally at variance with that of the sponsor of the pending 
bill: 

“Tt is too much to assume that because an abuse exists it is the business of 
the National Government to provide a remedy. The presumption should be that 
it is the business of local and State governments. Such national action results 
in encroaching upon the salutary independence of the States and by undertaking 
to supersede their natural authority fills the land with bureaus and departments 


which are undertaking to do what it is impossible for them to accomplish, and . 


brings our whole system of government into disrespect and disfavor. 

“The Nation is inclined to disregard altogether too much both the functions 
and the duties of the State. They are much more than subdivisions of the 
Federal Government. They are also endowed with sovereignty in their own 
right.” 

In addition to the objections which may be lodged against the bill in question 
upon the grounds of illegality and inutility, a canvass of existing law clearly 
reveals that the proposed amendment is altogether unnecessary. Title 42 U.S.C.A. 
1971(a), derived from the Civil Rights Act of 1870, declares that all citizens 
otherwise qualified to vote in any election shall be allowed to vote in such elec- 
tions without regard to race, color, or previous condition of servitude. The 
Civil Rights Act of 1957 amended this section of the United States Code by 
adding provisions which declare that no person shall intimidate, threaten, or 
coerce another for the purpose of interfering with his right to vote in any election 
in which a Federal officer is to be selected ; authorizes the Attorney General of 
the United States to institute proper proceedings for preventive relief when- 
ever any person has deprived or is about to deprive another of rights secured 
by section 1971: vests jurisdiction of such proceedings in Federal district courts 
without requiring an aggrieved party to exhaust State administrative or judicial 
remedies, and establishes contempt proceedings which provide for the rights of 
individuals cited for contempt of an order issued in an action instituted under 
the statute in question. 

The existence of these laws lends abundant support to the dissent registered 
by John S. Battle, a former Governor of Virginia, and a former member of the 
U.S. Commission on Civil Rights, to the Commission’s proposal for the Presi- 
dential appointment of temporary registrars. This dissent is couched in lan- 
— which is equally applicable to the pending proposal of the Attorney 

eneral: 

“T concur in the proposition that all properly qualified American citizens 
should have the right to vote, but I believe the present laws are sufficient to 
protect that right and I disagree with the proposal for the appointment of a 
Federal registrar which would place in the hands of the Federal Government 
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a vital part of the election process so jealously guarded and carefully reserved 
to the States by the Founding Fathers.” 

Illegal, useless and unnecessary the pending proposal, if enacted cannot but 
be productive of incalculable mischief. History has demonstrated in conclusive 
fashion the detrimental effects upon Federal-State relationships which legisla- 
tion of this character must produce, without any countervailing benefits to the 
electoral process. Fewer public interests have a higher claim upon the informed 
diseretion of Congress than the avoidance of needless friction between the 
Federal and State Governments, and a scrupulous regard for the rightful inde- 
pendence of State governments and the smooth working of our federated system 
should at all times actuate the national legislature. 

An obvious characteristic of the bill in question is its palpable direction at the 
Southern States, and an even more insidious, but no less inevitable, consequence 
of its passage will be its reprehensible appeal to long dormant regional animos- 
ities. Enactment of the bill proposed by the Attorney General will herald the 
return of those flagrant abuses of the electoral process which obtained during the 
period in which congressional elections were conducted under Federal super- 
vision, extend the reach of such abuses to State elections, subvert the inde 
pendence of State governments by encroaching upon rights reserved to them 
by the Constitution, disrupt harmonious relationships between the Federal and 
State governments, resurrect the specter of sectional hatred, and impede rather 
than facilitate a constructive solution to the problem sought to be redressed. 

I know of no statement more suited to the pending proposal than that uttered 
by Senator William E. Borah, of Idaho, speaking in the Senate on January 7, 
1938, in opposition to a measure similar in nature. With reference to the 
Southern States, the Senator from Idaho declared : 

“These States are not to be pilloried and condemned without a full presenta- 
tion of the nature of the task which fate and circumstances imposed upon them, 
and not without a complete record as to the weight and difficulty of the task, 
what has been done, and with what good faith it has been met. I shall contend 
that the southern people have met the race problem and dealt with it with greater 
patience, greater tolerance, greater intelligence, and greater success than any 
people in recorded history, dealing with a problem of similar nature.” 

The situation which the proposed amendment seeks to remedy was in the 
process of progressive and constructive solution in a spirit of mutual good will 
and in promotion of amity and concord between the two races. The course which 
this legislation will shape and direct will destroy much of the salutary gain 
already made and accentuate and stimulate the gravity and difficulty of a solu- 
tion in the days ahead. 

For the reasons stated, I oppose passage of the legislation recommended by 
the Attorney General and renew the eloquent appeal made under similar circum- 
stances by Hon. Henry St. George Tucker to the House of Representatives in 1890: 

“T only ask that this House will do no act that will disturb the harmony * * * 
of the State and the Federal Governments, that beautiful system which, when 
kept in its perfect symmetry, is the admiration of the world, but when jostled 
or gotten out of gear will work destruction to the people for whose welfare it 
Was intended.” 


_(The following letter to the committee from Mr. Herman Edelsberg, 
director of the Washington, D.C., office of the Anti-Defamation 


League of B’nai B'rith, was received subsequent to the close of the 
hearings :) 
ANTI-DEFAMATION LEAGUE OF B’NAI B’RITH, 
Washington, D.C., February 5, 1960. 
Senator THomas C. HENNINGS, Jr., 
Chairman, Senate Committee on Rules and Administration, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR HENNINGS: The Anti-Defamation League wishes to add its 
voice to those of the many religious and civic organizations that have come 
before this committee to urge Congress to enact legislation at this session that 
will make the right to vote a meaningful reality for all Americans. 

It is a grim fact that in America today the right to vote—the cornerstone of 
a free people’s self-government—is being denied systematically and deliberately 
to uncounted thousands of qualified Americans solely because of their race or 
color. The disheartening details have long been known; they are documented 
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with authority in the report of the Civil Rights Commission issued last 
September. 

The Commission also examined the remedies now provided by our statutes 
for voting discrimination. It concluded that these laws, which require individ- 
ual, case-by-case litigation, are too time-consuming and inadequate to cope with 
the wholesale systematic disfranchisement of Negro citizens. It took up the 
challenge: and with commendable courage and resourcefulness it undertook 
to cut through the welter of obstruction and delay. With the support of two of 
its distinguished and representative southern members, it recommended a new 
summary administrative procedure. Where there has been brazen, persistent 
violations, it recommended the appointment of Federal registrars. 

The Commission’s recommendation found support among leading members of 
both parties in Congress. A number of bills embodying its generalized recom- 
mendation are now before this committee. They provide for the appointment 
by the President of temporary Federal voting registrars empowered to register 
qualified voters in any district where the Civil Rights Commission has found 
systematic violations because of race or color. The voters registered under 
this proposal would be entitled to vote in Federal elections only. Whatever 
the legal and practical difficulties that may be found in the Federal registrar 
proposal, the Commission must be honored for recalling us to the requirements 
of political equity—where the violations are organized and wholesale, the 
remedies should not be haphazard and retail. 

We should be mindful, however, that Attorney General finds that the vari- 
ous Federal registrar bills raise serious questions of policy and effectiveness. 
He has submitted a comprehensive and constructive voting bill of his own with 
the backing of the President. He claims that his bill is free of the difficulties of 
the registrar proposal, and that it will serve the objective sought by the Civil 
Rights Commission more effectively. 

Under the Rogers proposal a Federal court, upon finding that a citizen has 
been deprived of his right to vote because of race or color and that the depriva- 
tion is part of a pattern or practice, is authorized to appoint a voting referee. 
The voting referee would receive applications from citizens who claim discrimina- 
tion and certify to the court the names of those found qualified for registration 
for State and Federal elections. The bill authorizes the referee to follow up the 
registration at the polls to make sure the registrant is permitted to vote and have 
his vote counted. The equity power to punish for contempt—a power much more 
effective than the theoretical power to prosecute for a crime—would be available 
to enforce these rights. 

The Attorney General's proposal follows the traditional and well-traveled 
route of the judicial process in the Federal courts. By relying on the courts it 
pays a price, necessarily—it invites the dangers of delay and legalistic evasion 
that could be avoided—at least in the preliminary stages—by a straight-out 
administrative remedy. But clearly it has corresponding advantages. It can- 
not be seriously challenged on the score of constitutionality ; and even unsym- 
pathetic judges will find it difficult to evade its well-tried and well-understood 
legal techniques. In two major respects, it is more far-reaching than the Com- 
mission’s proposal. It applies to both Federal and State elections, and it pro- 
vides machinery to ensure that the registered voter actually is permitted to 
vote. 

The great need is to assure to Negroes—who have for generations been barred 
from the voting booth by pseudolegal devices, by outright intimidation, and by 
the very climate of opposition in their communities—that they now have a free 
and a fair avenue to the ballot box. An effective voting bill must provide a 
sympathetic, protective forum for the disfranchised voter, and the test of his 
qualifications should be as routine and uncomplicated as that given by local 
registrars to white applicants. The Negro applicant should not be required 
to run a gantlet formed by the men who closed the ballet box to him in the 
past. 

The substance of such a bill is before you. It enjoys the support of men of 
good will in all sections of the country. It is politically realistic. It can become 


law if the administration and the leaders of Congress will it. 
Sincerely, 


HERMAN EDELSBERG. 
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APPENDIX 


EXHIBIT 1 


CHAPTERS 4, 5, 6, 7, AND 8 OF PART 2 OF THE REPORT 
OF THE U.S. COMMISSION ON CIVIL RIGHTS, 1959 


CHAPTER IV. DENIALS OF THE RIGHT TO VOTE 


After its 5-month wait, the Commission received its first sworn 
voting complaint, alleging “that through threats of bodily harm and 
losing of jobs, and other means, Negro residents of Gadsden County, 
Fla., are being deprived of their right to vote.” * 

After the Commission promptly undertook a field investigation of 
this complaint, additional complaints began to come in from other 
States. Between August 1958 and August 1959, voting complaints 
were received involving 29 counties in eight States. 

The Commission unanimously decided upon full investigations of 
all these complaints. The situations disclosed by these investigations, 
by the public hearing in Alabama described in the next chapter and 
by the full preparations for a hearing in Louisiana described in the 
chapter after that, suggest some of the reasons why complaints were 
slow in coming to the Commission. 

The same factors that discourage or prevent Negroes from register- 
ing to vote, including in some places the fear of bodily harm and loss 
of jobs, work against the filing of sworn complaints by those same 
Negroes. A few summary facts about the counties from which com- 
plaints did come will indicate that Negroes in these areas generally 
lack the economic and social status to be truly independent of 
community pressure. 

It has been asserted that the “typical county in which Negroes are 
disfranchised is a rural county in the old plantation belt where large 
landholdings and farming are the major way of life, where there 
is little or no industry, farm tenancy is high, years of educational 
achievement low, and per capita income low. The percentage of 
Negroes in the population is high, 50 percent or more.” ° 

+Commission Docket No. 58--22-V. 

*The designated number of complaints were received from the following counties or 
parishes: Florida—Gadsden (9).; Alabama—Barbour (1); Bullock (3); Dallas (19) ; 
Macon (47); Montgomery (29); Wilcox (2) ; Mississippi—Bolivar (3); Claiborne (5) ; 
Forrest (10); Jefferson Davis (13); Leflore (1) ; Sunflower (3); Tallahatchie (1) ; Lout- 
siana—Bienville (8); Bossier (9); Caddo (8); Claiborne (7); De Soto (11); Iberia 
(6) ; Jackson (2); Ouachita (1); Red River (9) ; Webster (25) ; New York—Bronx (3) ; 
Tennessee—Haywood (1); Oklahoma—Oklahoma County (3); North Carolina—(1). 
The most substantial of these complaints are discussed in the following chapters of this 
report. The North Carolina complaint is just now being processed. There were additional 
complaints from Clarke County, Miss., which are discussed below. 

* Harold Fleming, “Negro Registration and Voting,” a paper delivered as part of a 


symposium at Fisk University, and reproduced in “Human Relations and the Moral 
Challenge,” 15th Annual Institute of Race Relations 27, 29 (1958). 
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For 15 of the first 25 southern counties from which complaints were 
received, including 5 of those involved in the Alabama hearing, that 
description is accurate. Statistical data concerning these counties 
will be found in the appendix of this report. 

Complaints were received from only two counties whose percentage 
of nonwhite population was less than the statewide percentage.‘ 
In general, the median family income was generally lower than in 
the State as a whole. In all cases, income was conspicuously below 
the national median of $3,073 per year. The percentage of urban 
concentration was below the national average of 64 percent in all 
but four counties.* 

In all but three of the counties* the number of school years com- 
pleted by persons aged 25 or over was at or below the national median 
of 9.3. Uniformly, the complaints came from counties in which the 
percentage of dwellings with more than 1.01 persons per room ex- 
ceeded the national average of 15.7 percent. The minimum excess 
over the national average was in Forrest County, Miss. (18.6 percent). 
The maximum differential was found in Bolivar County, Miss., 
where 60.6 percent of dwellings fell within this rough measure of 
overcrowding. 

Significantly, the largest number of complaints from any single 
county, 44, came from Macon County, Ala., where many Negroes 
have achieved greater independence because of a considerably higher 
level of education and income. The relatively few complaints from 
counties where Negroes constitute a majority but where none is regis- 
tered may be some measure of the lack of independence as well as 
the apathy of the Negroes in those areas. 

A report follows on the results of the main voting investigations 
conducted by the Commission and the pertinent facts collected in 
states other than Alabama and Louisiana (which are discussed in 
later chapters). 

FLORIDA 


The first sworn complaint asserted that Negroes in Gadsden County, 
particularly Negro “ministers and teachers,” had “deep fear” and 
that some of them had been “warned against voting.”* Gadsden 
County, in northern Florida on the Georgia border, is one of only 
five out of the State’s 67 counties, in which, according to official 1958 
State statistics, less than 5 percent of the voting age Negroes were 


4 Jackson Parish, La. ; Forrest County, Miss. 
5 Montgomery County, Ala.; Caddo Parish, La.; Ouachita Parish, La.; Forrest County, 
Miss. 


* Montgomery County, Ala. (9.5) ; Forrest County, Miss. (9.9) ; Caddo Parish, La. (9.3). 
7 Commission Docket No. 58—22-V. 
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registered. In the State at large, approximately 40 percent of Negroes 
over 21 were registered, and in 19 counties more than 50 percent of 
such Negroes were registered. Dade and Duval Counties, where Mi- 
ami and Jacksonville are located, with about 50 percent of voting 
age Negroes registered, together accounted for nearly 50,000 of 
Florida’s nearly 150,000 registered Negroes. But in three other rural 
counties near Gadsden—Lafayette, Liberty and Union—no Negroes 
were registered. 

In Gadsden, according to the official figures, only 7 Negroes were 
registered in 1958, although 10,930 adult Negroes lived there in 1950.* 

Official State statistics also show that a significant increase in Negro 
registrants occurred in Gadsden County from 1946 when the total was 
32 to the years 1948 and 1950 when it rose to 137 and 140. Then in 1952 
it dropped to 6, at which level it has remained with only slight 
fluctuations. 

Field investigations revealed that the persons responsible for the 
registration drive in 1948-50 are no longer in Gadsden County. One 
of the leaders, who was fired from a good job and allegedly threatened 
with physical violence, left the State altogether. 

The following additional information, based on staff interviews, 
can be reported.® 

There are about 300 Negro teachers in the county, many of whom 
have expressed a desire to vote, but virtually none of whom is regis- 
tered. They are unwilling to attempt to register because of the fear 
of losing their jobs or other economic reprisals.” 

Affidavits and other statements from Gadsden County residents cited 
instances of what they believed to be economic reprisal. One Negro 
minister was allegedly denied a $100 loan at a bank, despite the fact 
that he had a highly solvent cosigner. He had previously suggested 
from the pulpit that Negroes should register and vote.” 

A teacher was denied renewal of a teaching contract in the county 
schools. The alleged reason was the teacher’s liberal attitude gen- 
erally toward voting rights and other constitutional matters discussed 
in a course in social studies.” 

One elderly Negro who was interviewed said that he had regis- 
tered about 3 years before but had decided not to vote. When asked 

8 Bureau of the Census, Population Bulletin, P—B 10. 

* Names of individuals are withheld because almost without exception they demanded 
the assurance of anonymity as a condition precedent to talking with the interviewer. 

*° Commission field notes. 


4 Tbid. 
13 Ibid. 
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why he did not go to the polls, he said, “I am too old to be beaten 
up.” 13 

A businessman refused to be interviewed because he said, “They 
would bomb my [business] out of existence if I even talked with 
you.” ** 

It is significant that fears of reprisal are so widespread—even if 
they be groundless. Whether the reprisals would be carried out or 
not, if prospective registrants believe they would be, the fear is a 
real deterrent to registration. 


MISSISSIPPI 


In 1950 the Negro population of some 990,000 comprised about 45 
percent of the State’s population.“ According to a survey made 
by Gov. James P. Coleman when he was the State’s attorney gen- 
eral, some 22,000 Negroes were registered to vote in 1954, or about 4 
percent of the 1950 voting-age Negroes. Governor Coleman added 


that only 8,000 of these paid their poll tax and were eligible to vote 
in 1955.*¢ 


Racial disparities in voting appear to be wider in Mississippi than 
in any other State. According to the county-by-county survey *’ by 
a University of Mississippi graduate student referred to in the preced- 
ing chapter, there were 14 Mississippi counties with a total 1950 popu- 
lation of about 230,000, of whom 109,000 were Negroes, where not a 
single Negro was registered in 1955."* In six of these counties Negroes 
constituted a majority of the population in 1950. In exactly half of 
the State’s 82 counties fewer than 1 percent of voting-age Negroes 


were registered ; ** in 63 counties fewer than 5 percent; in 73 counties 
fewer than 10 percent.”° 


18 Ibid. 

4 Ibid. 

1% Bureau of the Census, Population Bulletin, P-B 24. 

Testimony of Gov. James P. Coleman. Hearings before Subcommittee No. 5, House 
Judiciary Committee, 85th Cong., 1st Sess., 1957, pp. 736-39. See also 103 Cong. Ree. 
8602-03 (June 10, 1957). Gov. Coleman estimated that in the 1955 primary there were 
7,000 Negro voters and 411,000 white. 

1" Registration figures from James F. Barnes, “Negro Voters in Mississippi,” an unpub- 
lished manuscript submitted as a master’s thesis at the University of Mississippi, 1955. 
Hereinafter cited as “Barnes.” 

4* Carroll, Chickasaw, Clarke, George, Issaquena, Jefferson, Lamar, Montgomery, Noxubee, 
Pearl River, Tallahatchie, Tate, Walthall, Wayne ; see footnote 17, supra. 

1” Amite, Attala, Calhoun, Clay, Copiah, De Soto (one Negro registered out of 8,013 over 
age 21), Forrest, Grenada, Holmes, Humphreys, Jasper, Kemper, Marshall, Monroe, 
Neshoba, Panola, Rankin, Scott, Sharkey, Smith, Sunflower, Tunica, Webster, Wilkinson. 
Winston, Yalobusha, Yazoo. These are in addition to those listed in note 18 eupra; see 
footnote 17 supra. 

® Barnes, see footnote 17, eupra 
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In the survey of 13 counties conducted in the fall of 1956 by the 
State Times of Jackson, Miss., a leading white newspaper, 4 counties 
were found to have the same number of registered Negroes as found 
the year before by the university investigator; in 7 the number was 
slightly greater ; in 2 it was smaller." 

In view of these statistics, of the serious allegations made about 
denials of the right to vote in Mississippi in congressional hearings in 
recent years, and of the complaints received by this Commission from 
seven Mississippi counties, it is particularly unfortunate that the 
State’s racial voting figures are fragmentary and unofficial. The 
Commission’s firsthand investigations in 8 counties demonstrated the 
need for the full facts on voting throughout the State. 

Six ** of the eight counties from which complaints were received 
had more than 50 percent Negro population in 1950.*%* Commission 
investigators interviewed all complainants and numerous other 
Mississippi citizens. The following summaries were derived from 
those interviews and from submitted affidavits, along with 1950 census 
figures and 1955 registration estimates. 


Bolivar County (69 percent Negro; 21,805 voting-age Negroes; 511 
registered ) ** 


Negro residents stated that they were given application blanks by 
the registrar, and that they were directed to write a section of the con- 
stitution of Mississippi. Further, they were directed to write “a rea- 
sonable interpretation” of the section which they had written.* Uni- 
formly, the applicants were refused registration because they were 
advised, “Your replies won’t do.” *° 

One Negro reported that in 1956 he received, along with other tax 
bills, a poll tax bill. Until 1956, he had paid poll taxes. When he 
presented the bills for payment at the office of the deputy sheriff, 
he was asked by the deputy why he wanted to pay the poll tax, and 
replied that he wanted to register and vote. Thereupon, he said, the 
deputy threw the poll tax bill into the waste basket and accepted 
the money for the other taxesdue. The next year, he related, the same 
disposal of the poll tax bill was made by the same deputy, who again 
told him to “pay the others.” In 1958 the Negro says he did not 
receive a poll tax bill. 


™ Survey by The State Times of Jackson, Miss., Oct. 29—Nov. 1, 1956. 

2 Bolivar (68.5), Claiborne (74.8), Jefferson Davis (55.5), Leflore (68.2), Sunflower 
(68.1), and Tallahatchie (63.7). 

3 Bureau of the Census, Population Bulletin, P—B 24. 

* Barnes, see footnote 17, eupra. 

78 Commission field notes. 

%* Ibid, 
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Sunflower County (68 percent Negro; 18,949 voting-age Negroes; 
114 registered ) *’ 


Negro citizens stated that, when they tried to register, they were 
turned away. Some were told to come back because registrations 
were being “held up” while the legislature was “considering some- 
thing.” This “something” was presumably a proposed uniform policy 
of registration of Negroes which the Mississippi Legislature consid- 
ered in early 1958.”* 


Tallahatchie County (64 percent Negro; 9,235 voting-age Negroes; 
no Negro registered ) ”° 


Negro citizens said that the sheriff’s office refused to accept poll taxes 
from Negroes. They expressed fear of reprisals, and were reluctant 
to testify at all.” 

A public school principal in Charleston, Miss., was discharged after 
attempting to register and became a farmer.” 


Leflore County (68 percent Negro; 17,893 voting-age Negroes; 297 
registered ) *? 


One Negro Army veteran discharged as a technical sergeant, re- 
ported that he went to the courthouse and was asked by a female 
clerk what he wanted. “I want to register,” he said. “To register 
for the Army?” she asked. When he assured her he wanted to regis- 
ter to vote, she told him she didn’t have time because the court was 
meeting. She did, however, have him write his name and address 
on a slip of paper. Less than half an hour after his return home, 
two white men came to his door and asked him why he had tried 
to register. He replied that it was his duty. They told him that he 
was just trying to stir up trouble and advised him not to go back. 
He did return a week later, and again was told by the same clerk 
that she was busy. Fearful of reprisals, he stopped trying.* 


Claiborne County (74 percent Negro; 4,728 voting-age Negroes; 111 
registered) **4 


Negroes in sworn affidavits stated that they had been registered 
voters until 1957 when their names were removed from the registra- 
tion books. Their efforts to re-register have been unsuccessful. 


** Population figures from Bureau of Census, Population Bulletin, P-B 24. Registration 
figures from Barnes, see footnote 17 supra. , 


7 Commission field notes. 
Same as footnote 27, supra. 
*® Commission field notes. 

* Ibid. 

* Same as footnote 27, supra. 
* Commission field notes. 

4 Same as footnote 27, supra. 
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Jefferson Davis County (55 percent Negro; 3,923 voting-age Negroes; 
1,038 registered) *® 


Most of the sworn complaints were filed by Negroes who were reg- 
istered voters until 1956 when their names were removed from the 
registration books. Their efforts to re-register have been unsuccessful. 


Forrest County (29 percent Negro; 7,406 voting-age Negroes; 16 
registered ) * 


Forrest County, which has produced numerous voting complaints, 
has a relatively low Negro concentration, conspicuously high edu- 
cational level, and significantly high average income level. The 
registrar who served for many years until his recent death was a 
staunch advocate of white supremacy and steadfastly refused to reg- 
ister Negroes.® 

One Negro tried 16 times to register—twice a year for 8 years. 
Each time the registrar simply told him that he could not register. 
On the last occasion the citizen asked if there was any reason for 
this refusal. The registrar replied that there was no reason.** 

Another citizen, a minister with two degrees from Columbia Uni- 
versity, and a former registered voter in Lauderdale County, Miss. 
(1952-57) and in New York City (1945-48), attempted twice to 
register in Forrest County. The second time the citizen admitted 
he was a member of the National Association for the Advancement of 
Colored People. The clerk insisted that this was a communistic 
organization and said that the witness was “probably one of them.” 
“That means you are not going to register me,” said the witness. 
“You are correct,” replied the clerk.’ 

Others stated that they had repeatedly tried separately and in 
groups to register, but that the registrar absented himself to avoid 
seeing them. Evasive answers were given by the registrar’s em- 
ployees as to the whereabouts of the registrar. One witness was told 
to “register at the Y.M.C.A.” 

While waiting for the registrar to return to his office, one Negro 
observed two white women being registered without question by the 
clerk who just previously had denied that she had the authority to 
register applicants. 

Another Negro when attempting to register was asked a variety of 
questions including such things as “What is meant by due process of 
law?” “What is class assessment of land?” The registrar was not 
satisfied with the answers. 





8B Tbid. 

% Ibid. 

% Commission field notes. 
** Ibid, 

8 Ibid. 
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Several years ago a group of 15 Negro residents of Forrest County 
sought an injunction against the registrar on the ground that he had 
“misconstrued” section 244 of the Mississippi Constitution. This 
section provides that a voter shall “be able to read any section of 
the constitution of this state; or he shall be able to understand the 
same when read to him or give a reasonable interpretation thereof.” 
[Italic added.] The registrar was charged with applying this section 
rigidly against Negro applicants but ignoring it as to white applicants. 

A lower court dismissed the action without prejudice, but the court 
of appeals reversed with instruction to retain jurisdiction for a rea- 


sonable time until’ petitioners had exhausted their administrative 
remedies. 


Clarke County (41 percent Negro; 3,849 voting-age Negroes; no 
Negro registered) * 


Virtually everyone interviewed here told how the registrar had 
refused to register them by saying that they should “watch the papers 
and see how the mess in Little Rock and the mess in Washington 
worked out.” *° 


TENNESSEE 


No county-by-county racial voting statistics were available. A 
1957 study by the Southern Regional Council reported that some 
90,000 or about 28 percent of the Negroes were registered in 1956. 
This study concluded that in only three counties in west Tennessee— 
Haywood, Fayette, and Hardman—does intimidation pose a serious 
threat to Negro registration and that in most of the State Negroes 
can register freely.“ A Tennessee delegate to the Commission’s Con- 
ference of State Advisory Committees also reported that in three 
counties Negroes are not registered. 

The Commission received complaints involving two of the above- 
named counties, as reported below. These happen to be the two 
counties in the State with Negro majorities. It also investigated a 
complaint that Negroes were being denied the right to register and 
vote in Lauderdale County. The investigation revealed that the Lau- 
derdale charge was without foundation. Local officials gave courteous 
cooperation and assistance to staff representatives who examined the 


Lauderdale County records and found that re tice apparently regis- 
ter and vote as freely as whites.“ 


% Peay et al. v. Cox, Registrar, 190 F. 2d 123 (5th Cir. 1951), cert. denied, 342 U.S. 
896 (1951). 


% Same as footnote 27, supra. 
“ Commission field notes. 


“ Margaret Price, The Negro Voter in the South, Southern Regional Council, Atlanta, 
1957. 


“ Haywood County, Fayette County. 
* Commission field notes. 
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Haywood County “ (61 percent Negro; 7,921 voting-age Negroes; no 
Negroes registered ) 


In early 1959 a resident of Haywood County filed an affidavit with 
the Commission stating that the county election commission had re- 
fused to register him because he is a Negro. He had a master’s degree 
and had taught school in the county. 

He stated that in June 1958 he attempted to register but was told 
by an employee in the registration office that the proper person to see 
was out and the time of her return uncertain. When the affiant 
returned several days later he was referred to the sheriff or county 
clerk. When the affiant presented a registration card from Decatur 
County (where he had lived the year before), the county clerk told 
him to go back to Decatur because “we have never registered any 
here.” The affiant understood this to mean that no Negroes were 
registered in Haywood County. 

The chairman of the Haywood County Election Commission made 
an appointment with the affiant but failed to keep it. Later, when 
the affiant did see him, it was too late to register and vote at the next 
election. The affiant was unable to discover when the registration 
book would be open. 

When a representative of the Civil Rights Commission made in- 
quiries, he was advised not to go to the home of the affiant because it 
might get him in trouble. Consequently, the representative met with 
the affiant and five other Negroes in Brownsville, Tenn. 

It appears that Negroes have not been permitted to register and vote 
in Haywood County for approximately 50 years. Representatives of 
this Commission were told that Negroes in the county own more land 
and pay more taxes than white persons but that their rights are sharply 
limited: They must observe a strict curfew. They are not permitted 
to dance or to drink beer. They are not allowed near the courthouse 
unless on business,“ 

Commission representatives interviewed several public officials in 
Haywood County. They discovered that of the three members of the 
county election commission, one had died, one had resigned, and the 
certificate of appointment of the member who was still serving had 
expired approximately 3 weeks preyiously. The registration clerk 
had resigned in October 1958 and had not been replaced. Conse- 
quently, there was no one legally authorized to register voters.*’ 

Some white persons interviewed said that Negroes had never regis- 
tered and were satisfied with the status quo. A few officials denied 


{ 
“ Bureau of the Census, Population Bulletin P—-B42, and Commission field investigation. 
© Commission field notes. 
“ Thid. 
* Tbdtd. 
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that there would be any obstacles to. Negroes’ registering but said the 
Negroes did not want to vote. Some said they were not sure what 
would happen if Negroes attempted to register.“ 

According to an Associated Press dispatch in 7he New York Times 
on July 29, 1959, a delegation of Negroes led by a Memphis lawyer 
protested to the State Election Commission that “No Negro has voted 
in Haywood County since Reconstruction.” The State Election Com- 
mission Chairman, it was reported, stated that he would look into the 
complaint “and do something about it.” 

Fayette County (70 percent Negro; 8,990 voting-age Negroes; 58 
registered) ** - 

Unlike Haywood County, there are a few Negroes registered in 
next-door Fayette County. But the experience of 12 Negro war vet- 
erans who registered there in the fall of 1958 further discouraged 
Negroes in Haywood. 

Some of these Negro veterans were interviewed by Commission rep- 
resentatives. They stated that they had been subject to so much in- 
timidation that only 1 of the 12 actually voted and he doubted that his 
ballot was counted for he thought he had handed it to someone instead 
of dropping it in the box. Two others who went to the polls were 
said to have been frightened away when two sheriff’s deputies ap- 
proached them. One was told by his banker that something might 
happen to him if he tried to vote. One of the twelve who was in the 
hauling business, lost all of his customers and the police threatened to 
arrest any of his drivers found on the highway in his trucks.*° 

According to men interviewed, when a Negro registers the sheriff 
is quickly informed and he, in turn, informs the Negro’s landlord and 
employer. Those who register are soon discharged from their posi- 
tions and ordered to move from their homes. The police arrest them 
and impose severe fines—as much as $65 on minor charges, it was 
alleged. They are unable to get credit. Their wages are garnisheed. 
Applications for GI loans to buy land are turned down by local 
lenders.** 

Most of these allegations have not been verified as yet. An exam- 
ination of the county voting records revealed that 58 Negroes had 
registered; that 20 of these had registered in 1958 and 11 in 1959. 
Voting records found for 46 of the 58 Negro registrants showed that 
only 1 of them had voted in 1958, 12 in 1956, 1 in 1953, and 3 in 1952. 
Of the 46, 13 had never voted and 16 had registered after the 1958 
election, so had had no opportunity to vote. 


® Thid. 

Note 44 supra. 

® Commission field notes. 
"1 Ibid. 

= Ibid. 
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Under Tennessee law, any registered voter who fails to vote during 
4 consecutive calendar years has his registration canceled and must 
reregister. If, because of fear of reprisals, most of the Negroes who 
have registered fail to vote, as appears to be happening, after 4 years 
their registration is invalid. 


NORTH CAROLINA 


No official county-by-county racial voting statistics were available 
when the Commission’s State Advisory Committee undertook to col- 
lect them. Signed replies to questionnaires from the State Committee 
were received from boards of elections in 79 of the State’s 100 counties. 
They showed in 36 counties a substantial increase in Negro registra- 
tion in 1958 over the estimate made by the Southern Regional Council 
in 1956; in 10 counties there was a small decline; and in a number of 
others the figures were the first estimates of Negro voting available. 

The Chairman of the North Carolina Advisory Committee, Mr. 
McNeill Smith, says that publication of these registration statistics 
“is going to do a great deal to encourage Negroes to register who may 
have assumed falsely from national publicity that they couldn’t.” 

While the report of the State Advisory Committee stressed that in 
some cases the figures reported by the county registrars were rough 
estimates and that some counties had not “purged their registration 
books for twenty years so that the registration figures include a good 
many residents of the counties’ graveyards,” it noted the “considerable 
disparity” in white and nonwhite registration. On the basis of the 
first 65 counties submitting statistics, the State Committee reported: 

In 34 of the reporting counties less than 30 percent of the Negroes of voting 
age are registered to vote. Less than 30 percent of the whites are registered 
in only 2 counties. In 54... more than 70 percent of the whites are registered. 
The same relatively high degree of registration among Negroes is found in only 
12 counties. 

The State Committee reported further that “low Negro registration 
corresponds to the areas of greatest Negro concentration in the State.” 

The problem in North Carolina appears to be largely that of vary- 
ing practices in administering the State’s literacy requirement. 
Would-be voters must be able to “read and write” any section of the 
constitution to the satisfaction of the registrar, who may have the 
applicant copy indicated sections or may dictate any section he 
chooses. The Southern Regional Council study reports that under 
this broad discretion, in which a Negro’s ability to vote depends on 
the individual registrar’s sense of justice, “Negroes may find it almost 
impossible to qualify in one county and comparatively easy in the 
next.” * 


Margaret Price, op. cit. supra note 41, at 10. 
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The Chairman of the North Carolina State Advisory Committee 
notes that some persons feel that the literacy test “is applied unfairly 
in some of the eastern counties,” although the committtee had no evi- 
dence of this. The State committee has since then received one voting 
complaint making just this allegation. The complaint was from 
Greene County, one of the eastern counties that did not report its 
registration statistics to the State Committee. The Committee has 
forwarded the complaint to the Commission, but it has just begun to 
be processed. 

GEORGIA 


County-by-county racial registration statistics, supplied by Geor- 
gia’s Secretary of State, show that, as the Commission’s Georgia 
State Advisory Committee reported, “the range of voting conditions 
and the degree of minority participation in elections varies widely.” 
According to these official statistics, some 161,082 Negroes were regis- 
tered in 1958, or about 26 percent of the State’s Negroes over 18, the 
voting age in Georgia. The State Advisory Committee reports that 
this is an increase from some 125,000 Negroes registered in 1947, and 
that the increase is largely in urban areas where Negro voting is 
heaviest. 

In 27 of the State’s 159 counties more than 50 percent of the voting- 
age Negroes were registered in 1958. But in Baker County, with some 
1,800 Negroes of voting age, none was registered; in Lincoln County 
only 3 out of more than 1,500; in Miller, 6 out of more than 1,300; in 
Terrell, 48 out of 5,000. In 22 counties with sizable Negro populations, 
fewer than 5 percent were registered. 

The Commission received no sworn complaints from Georgia, but 
in its Atlanta housing hearing it heard testimony about the relative 
success, noted above, of the drive to register Negro voters in Atlanta; 
about the correlation between this Negro vote and better housing con- 
ditions there; and about the contrasting voting and housing situation 
in rural Georgia counties. It received in evidence and published 
studies made of the degree of Negro voting in six such counties.™ 

The Commission’s Georgia State Advisory Committee, while noting 
that “in few counties, the Negro votes with the same ease and freedom 
as the white citizen,” stated that it “had access to reports on condi- 
tions in 15 or 20 counties where undoubtedly the Negro wishing to 
register or vote has met difficulties.” °* It listed some forms of dis- 
crimination faced by would-be Negro voters: 

In a few places, there is neither separation of voting boxes nor voting lines; 
however, in most places the white and Negro ballot boxes are readily identifiable. 
* * + 

% Commission’s Georgia State Advisory Committee Report. 


*® Commission’s regional housing hearings (Atlanta section). 
% Commission’s Georgia State Advisory Committee Report. 
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The 1958 session of the General Assembly passed a bill frankly designed to 
discourage Negro registrants. It poses 30 questions to the “illiterate voter,” 
20 of which must be answered correctly. Considerable discretion remains with 
the registrar in deciding who shall have to answer questions and whether the 
answers are correct. ... 

Laws requiring purging the names of voters who have failed to vote in the past 
two years are being applied throughout the state now. Those who fail to vote 
must seek re-instatement or must go through the entire registration procedure 
afresh. Here again there is room for the practice of local discrimination. .. .” 


The Georgia Committee gave an example of a registrar’s discretion. 
In Terrell County the chairman of the county board of registrars gave 
as grounds for denying registration to four Negro school teachers that 
in their reading test they “pronounced ‘equity’ as ‘eequity,’ and all had 
trouble with the word ‘original.’” The chairman of the registrars 
said that he interpreted Georgia law to mean that applicants must 
“read so I can understand.” ** 

The Georgia Advisory Committee concluded that, “While continued 
chipping away at discrimination may be expected in urban areas, 
subtle and sometimes not-so-subtle campaigns to reduce or discourage 
Negro voting in those counties with heavy colored populations may 
be expected.” 

NEW YORK 


Today, it is estimated some 618,000 American citizens who have 
migrated from the island Commonwealth of Puerto Rico live in New 
York City.* About 190,000 of these people have lived there long 
enough to satisfy the State’s residence requirements for voting.” But 
many of them are not permitted to vote because they cannot pass the 
New York State literacy test which provides that “. . . no person 
shall become entitled to vote . . . unless such person is also able, except 
for physical disability, to read and write English.” 

Approximately 59 percent of the Puerto Rican residents of New 
York read and write only Spanish; they are served by three Spanish- 
language newspapers having a combined daily circulation of 82,000. 
One such person, Jose Camacho, a resident of Bronx County, N.Y., 
filed a suit against the election officials in his home county seeking 
registration to vote; he also filed a formal complaint with the Com- 
mission on Civil Rights. Camacho’s petition was denied by the Su- 





5 Ibid. 

8 Ibid. 

5° Commission’s Georgia State Advisory Committee Report. 

© Commission’s regional housing hearings, pp. 147-48, 152. 

© One year in the State, and 4 months in the county, city, or village, and 30 days in 
the election district, preceding the election, are required. 

@ Constitution of the State of New York, art. II, sec. 1. This provision was inserted 
by a constitutional amendment effective Jan. 1, 1922. 

*® From a recent survey, which also disclosed that 14 percent are literate in both Spanish 
and English, 14 percent in English alone, and the rest claim no reading habits even though 
the majority of them assert their literacy in Spanish. 
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preme Court of Bronx County, and at this writing was pending before 
the New York Court of Appeals.“ 


Camacho’s contention is that denial of the right to vote because he 
and others similarly situated are not literate in the English language 
constitutes a denial of the equal protection of the laws guaranteed by 
the Fourteenth Amendment. Fundamentally, his case rests upon 
provisions of the Treaty of Paris, by which war with Spain was con- 
cluded and Puerto Rico ceded to the United States. This treaty 
provided that the civil rights of the native inhabitants should be 
fixed by the Congress, but left to the inhabitants the choice of adopt- 
ing English or retaining Spanish as their official language. The 
Congress gave all inhabitants of Puerto Rico full American citizen- 
ship in 1917. The people chose Spanish as their language. But the 
United States Supreme Court has ruled that, “The protection of the 
Constitution extends to all, to those who speak other languages as 
well as to those born with English on the tongue.” © 


Unlike the other voting complaints, that of Mr. Camacho raises legal 
rather than factual issues, and Mr. Camacho has filed a counterpart 
case in the courts. This Commission regards the courts as the proper 
tribunals for determination of legal issues. However, this Commis- 
sion has found that Puerto Rican-American citizens are being denied 


the right to vote, and that these denials exist in substantial numbers 
in the State of New York. 


*% Only one similar case in New York appears in the law reports; it was decided before 
the 1922 constitutional amendments and before the Congress granted American citizenship 
to inhabitants of Puerto Rico. In that case, too, a native of Puerto Rico sought to vote 
in New York. He had served with the U.S. Army of Occupation on the island, and had 
moved to New York in 1899; he claimed never to have declared allegiance to Spain, but 
to have “adopted” the nationality of the United States. The opinion in this case refers 
to both art. VI, sec. 3, and the fourteenth amendment of the Constitution of the United 
States. In denying the claim, reliance is put upon Elk v. Wilkins, 112 U.S. 94, which 
delineated the individual and collective methods of naturalization of citizens. Collective 
naturalization is ‘as by the force of a treaty by which foreign territory is acquired.”” The 
Court quotes from the Treaty of Paris, Dec. 10, 1898, by which Puerto Rico was ceded to 
the United States (sec. 9): “The civil rights and political status of the native inhabitants 
of the territories hereby ceded to the United States shall be determined by Congress.” 
The Court concluded: “As the Congress had not then acted to provide collective naturali- 
zation and as there was no claim of citizenship by reason of birth or individual naturaliza- 
tion, the petitioner was denied registraton as a voter.” People ex rel. Juarbe v. Board 
of Inspectors, 67 N.Y.S. 236 (Sup. Ct. 1900). 

It is interesting to note the bilingual character of many of the documents pertaining 
to the establishment of the Commonwealth of Puerto. Rico—e.g., Resolutions 22 and 23, 
Constitutional Convention of Puerto Rico, Laws of Puerto Rico, Ann., pp. 129-131—and 
their approval in Public Law 447, 82d Cong., ibid., pp. 182-184. 

° Meyer v. State of Nebraska, 262 U.S. 390, 401 (1923); compare Farrington v. T. 
Tokushige, 273 U.S. 284 (1927), where it is said, “The Japanese parent has the right 
to direct the education of his own child without unreasonable restrictions ; the Constitution 
protects him as well as those who speak another tongue.” 
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Chapter V. THE ALABAMA HEARING 


On September 8, 1958, the Commission on Civil Rights received its 
first sworn complaints from American citizens who alleged that they 
themselves had been denied the right to vote because of race or color.’ 
The 14 affidavits were contained in a letter from William P. Mitchell, 
of Tuskegee, Ala., secretary of the Tuskegee Civic Association and 
chairman of its Voter Franchise Committee. 

The complainants were Negro residents of Macon County and its 
chief town, Tuskegee, site of the famous college for Negroes founded 
by Booker T. Washington in 1881. They included teachers, house- 
wives, students, farmers, and U.S. civil service employees at the Vet- 
erans’ Administration hospital near Tuskegee. 

Mr. Mitchell, though a Negro, was not among the complainants, 
for he himself was a registered elector of Macon County. But, before 
becoming a voter, he had been required to make three visits to the 
Macon County Board of Registrars, two appearances before a Federal 
trial court, two appeals to the Fifth Circuit Court, and one petition 
to the Supreme Court of the United States. His efforts extended 
over 3 years. 

The original affidavits, found to be in proper form, were presented 
to the members of the Commission on September 9. The Commission 
unanimously decided that an investigation should be made in Alabama. 

At this point the Commission established a basic policy to govern 
the conduct of its field investigations. The presence of Commission 
investigators in a State, and the nature of the investigation, would be 
made known to high State officials—if possible, the Governor and the 
Attorney General. Agents of the Commission would not seek out 
representatives of the public information media, but neither would 
they move about sub rosa. And under no circumstances would the 
names of complainants or any identifying details of the complaints 
be revealed. 

The preliminary survey was conducted between September 25 and 
September 28, 1958, by the Director of the Commission’s Office of 
Complaints, Information, and Survey, who called at the offices of 
Attorney General John Patterson, then the Democratic nominee for 
Governor of Alabama and so, in effect, the Governor-elect. McDonald 
Gallion, the Democratic nominee for Attorney General, also was in- 
formed that the investigation had begun. 

At no time have Commission representatives solicited voting com- 
plaints, in Alabama or elsewhere. However, during the preliminary 
survey in Alabama, 13 persons—all Negroes—sought out the Commis- 


1 These complaints differed from the one filed earlier in Florida (Chapter IV, Voting) 
in that the affidavits were filed on behalf of the complainants themselves. 
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sion’s agent and asked that they be allowed to tell of the failure of 
their efforts to register. All affirmed that they had been denied regis- 
tration because of their race or color. These Macon County Negroes 
subsequently mailed voting complaints to the Commission’s offices in 
Washington. 

All complainants were warned of the possibility of a Commission 
hearing at which they might be asked to testify under oath. Would 
they, a longtime Negro resident of Tuskegee was asked, be likely to 
lose their nerve at the last minute ? 

The answer was quick and emphatic: “These people would gladly 
tell their stories on the courthouse steps.” 

In Tuskegee, the Commission’s Director of Complaints, Informa- 
tion, and Survey made arrangements with the chairman of the Macon 
County Board of Registrars for Commission agents to examine the 
county’s voter registration records. The examination was set for 
Monday, October 20, 1958, 

But when the Commission’s agents arrived at the courthouse on the 
appointed date, the chairman of the Board of Registrars told them 
that, by order of Attorney General Patterson, the records would not 
be made available to the Commission on Civil Rights. 

The Commission thus encountered the first official resistance to its 
attempt to carry out the task assigned to it by the Congress of the 
United States. 

At its monthly meeting on October 22, the Commission voted unani- 
mously to hold a hearing on the Alabama complaints. The hearing, 
in Montgomery, Ala., was set to begin December 8. 


JUDGE WALLACE INTERVENES 


Meanwhile, additional voting complaints had been received by the 
Commission from Negroes in other Alabama counties. The decision 
to file such an affidavit was seldom an easy one. Outside Macon 
County, which has a long history of Negro militancy, fear of possible 
discovery and resulting reprisals was frequently expressed. Because 
of mistrust of white notaries in Bullock County, for example, the for- 
mal complaints from that county were notarized in Macon County. 

On October 28, Alabama Third Circuit Judge George C. Wallace 
of Clayton, Barbour County, where one complaint had originated, 
impounded the voter registration records of the county. 

Commission subpenas calling for the production of records were ad- 
dressed to officials in Barbour, Bullock, Dallas, Lowndes, Macon, and 
Wilcox Counties. Between November 28 and December 2, 5 staff 
representatives served 66 subpenas on complaining Negro witnesses 
and on white officials. Voting complaints had originated from all six 
counties except Lowndes, where the population was 82 percent non- 
white, but where not one Negro was registered to vote. 


— matt 
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Montgomery County, where 20 complaints had originated, was not 
included. Shortly after it was announced that the Commission would 
hold hearings in Montgomery, the complainants and other Negroes 
began to receive certificates notifying them that they had been 
registered.™ 

On November 21, Judge Wallace impounded the voter registration 
records of Bullock County, also in the Third Circuit. As in the case 
of Barbour County, he acted in response to a petition for a State 
grand-jury investigation. The petitions charged that unqualified 
voters had been registered in Barbour County by misrepresenting 
themselves to the Board of Registrars, and that others had attempted 
to register fraudulently in Bullock County. When served with a Com- 
mission subpena calling for the Barbour and Bullock registration 
records, Judge Wallace told the press: “They are not going to get 
the records. And if any agent of the Civil Rights Commission comes 
down here to get them, they will be locked up.”? It was further 
reported that he had instructed the Barbour County sheriff to carry 
out this threat.* 

By the time of the hearing, 91 legally sufficient complaints had been 
received from 6 Alabama counties alleging denial of the right to vote 
because of race or color. The counties were: 


Barb0ge ee. _ eee ee ~~ 1 
pO ke ee ns eer 3 
Ts i, sn ine eee 19 
pS, eee a ae 46 
Depry County... 5 gee See EE cede mens 20 
FRR erin en oe PARR ~ th Ream own 2 


All these complainants, plus about 25 other Negroes who had sup- 
plied background information or were otherwise potential witnesses, 
were interviewed at least once. Those who testified at the hearing 
were interviewed at least twice by different members of the staff. 
The accompanying map of Alabama shows the counties involved in the 
Commission’s inquiry. 

REGISTRATION LAWS AND REGISTRARS 


To qualify for registration in Alabama, under the 1951 statute 
which replaced the invalidated “Boswell amendment” (see ch. II), 
the applicant must be a citizen of the United States and of the State 


18 Montgomery County, site of the state capital, is 78.8 percent urban. J. B. Pierce, 
in his Registration of Negro Voters in Alabama in 1954, writes that 6.3 percent of Mont- 
gomery County Negroes over 21 years old were registered in 1954. The Southern Regional 
Council reported that the figure was 6.4 percent in 1956. The most reliable figures for 
1958 show the figure had increased to 10.2 percent. In 1958, 49.2 percent of the white 
persons over 21 (based on the 1950 census) were registered in the county. Nonwhites 
comprise 43.6 percent of the county’s population. 

2 The Associated Press, night report from Montgomery, Dec. 5, 1958. 

* The Montgomery Advertiser, Dec. 6, 1958. | 
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of Alabama and at least 21 years old.* Residence requirements are 
2 years in the state, 1 year in the county, and 3 months in the precinct 
or ward.’ The applicant must be able to read and write any provision 
of the Constitution of the United States.** He must be of “good char- 
acter,” and also must “embrace the duties and obligations of citizen- 
ship under the Constitution of the United States and under the con- 
stitution of the State of Alabama.” * And the applicant must not be 
disqualified under a separate section of the State constitution which 
enumerates the Nation’s most extensive list of voting disqualifica- 
tions.’ The applicant must complete, without assistance, the lengthy 
questionnaire that is reproduced in its entirety on the pages imme- 
diately following. There is no official set of correct answers to the 
questions. 

Members of Boards of registrars are “constituted and declared to 
be judicial officers, to judicially determine if applicants to register 
have the qualifications” required, and the registrars are authorized 
to “receive information respecting the applicant and the truthfulness 
of any information furnished by him.” * 

The ambiguity of question 19 (“Will you give aid and comfort to 
the enemies of the U.S. Government or the government of the State 
of Alabama?”) was demonstrated in the affirmative answer given by 
one person on an application examined by the Commission. This 
applicant was permitted to register, as was another white applicant 
who answered this question with “no unless necessary.” Words in © 
the questionnaire that might be difficult for persons with little formal 
education include “secular,” “priority,” “bona fide,’ and “moral 
turpitude.” 


‘Ala. Code 1940, Const. sec. 177, as amended; Ala. Code 1940, title 17, sec. 12, as 
amended. 

5 Ala. Code 1940, Const. sec. 178, as amended. The 1953 amendment of title 17, sec. 12, 
does not coincide with the residence requirements prescribed by the State constitution. 
The periods stated in this statute are 1 year in the State and 6 months in the county. 
Investigation indicated that some boards were unaware of this conflict, and applied the 
statutory standards rather than those of the constitution. Because of the legal principle 
that constitutions are paramount to statutes, this Commission recognized the longer periods 
fixed by the State constitution. 

54 See generally colloquy between Congressman George Huddleston, Jr., of Alabama and 
Senator Thomas C. Hennings, Jr., of Missouri. (Hearings on Pending Civil Bille before a 
Subcommittee on Constitutional Rights of the Senate Committee on the Judiciary, 86th 
Cong. 1st Sess. (1959), pp. 770-71.) 

* Ala. Code 1940, Const. sec. 181, as amended ; title 17, sec. 32, as amended. 

" Ala. Code 1940, Const. sec. 182, as amended ; title 17, sec. 15. These provisions exclude 
all idiots and insane persons, those disqualified by reason of conviction of crime at the 
time the constitution of 1901 was ratified, and those who since that date have been con- 
victed of treason, murder, arson, embezzlement, malfeasance in office, larceny, receiving 
stolen property, obtaining money or property under false pretenses, perjury, subornation 
of perjury, robbery, assault with intent to rob, burglary, forgery, bribery, assault and 
battery on wife, bigamy, living in adultery, sodomy, incest, rape, miscegenation, crime 
against nature, any crime punishable by imprisonment in penitentiary, any infamous 
crime or crimes involving moral turpitude, and also any person who since Nov. 29, 1901, 
bas been or shall be convicted: as a vagrant or tramp, of selling or offering to sell his 
vote, of buying or offering to buy the vote of another, making or offering to make a false 


election return, suborning any witness or registrar to secure registration of any person 
as an elector. 


* Ibid. 
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The applicant’s memory is tested in the questionnaire by a require- 
ment that he state under oath where he has lived, the name or names 
by which he has been known, and the name or names of those by 
whom he has been employed for 5 years preceding the time of appli- 
cation.*® A refusal to disclose this information is ground for deny- 
ing registration, and the willful making of a false statement 
constitutes perjury.2® A conviction of perjury, in turn, itself con- 
stitutes ground for disqualification. 

Boards of registrars are authorized to make rules and regulations 
to expedite the registration process,” and such rules and regulations 
have the force and effect of law. In every case, the burden of proof 
of meeting the registration requirements to the reasonable satisfaction 
of the board rests with the applicant.* 

Alabama law prescribes no educational] qualifications for members 
of boards of registrars. To be eligible, it is only necessary that one 
be a resident and an elector of the county, be “reputable,” and not 
hold an elective public office.* Nominally, appointments are made 
by a board consisting of three elected State officials: the Governor, 
the auditor, and the commissioner of agriculture and industries. In 
practice, however, each names one of the three members to the board 
in each county on recommendation of the county’s delegation to the 
State legislature. 

Boards governed by general laws (boards in seven counties operate 
under special laws) meet on the first and third Monday in each month, 
10 days in January, and 5 days in July. In odd-numbered years, 
they meet for an additional 30 days in October, November, and De- 
cember. In even-numbered years, they meet for two 6-day weeks. 
Boards may not register voters in the 10 days immediately preceding 
any general, primary, or special election. The irregular working 
days, plus pay of $10 a day, limit the field from which registrars 
may be drawn and make it difficult for persons employed full time to 
serve. There is no continuing supervision of the boards by the State, 
and each board applies the law according to its own interpretation 
and judgment without reference to the practices of other boards.1™ 

This, plus the allegations in 91 sworn affidavits, was the informa- 
tion the Commission had in hand as it met in Montgomery to hear 
both sides of the voting controversy in Alabama. 

* Ala. Code 1940, title 17, sec. 43, as amended. 

2 Ala. Code 1940, Const. sec. 188, as amended. 

™ Ala. Code 1940, title 17, sec. 15, as amended. 

2 Ala. Code 1940, title 17, sec. 53, as amended. 

% Mitchell v. Wright, 69 F. Supp. 698 (M.D. Ala, 1947). 

% Ala. Code 1940, title 17, sec. 88, as amended. 

% Ala. Code 1940, title 17, sec. 21, as amended. 

%* Ala. Code 1940, title 17, secs. 26 and 27, as amended. 

%*4 Hearings on Pending Oivil Rights Bille before a Subcommittee on Constitutional 


Righte of the Senate Committee on the Judiciary, 86th Cong., 1st Sess. (1959), p. 611 
(testimony of John Patterson, Governor of Alabama). 


ns, 





Fif 


Tw 


can 
ma 
res 
phe 


an 








ry 
i- 
‘és 
nt 
1 « 


al 
11 


Sr 


SS 


FEDERAL REGISTRARS 403 


THE MONTGOMERY HEARING 


The hearing began at 9 a.m. on December 8, 1958, in the crowded 
Fifth Circuit courtroom in the Federal Building in Montgomery. 
Two dozen newsmen sat at the press tables, and four television 
cameras whirred quietly inthe rear. In his opening statement, Chair- 
man John A. Hannah explained the Commission’s responsibility with 
respect to the investigation of voting complaints. He then em- 
phasized four points that have been the guidelines of the Commission 
and its staff since its organization : 


The Commission is an independent agency in no manner con- 
nected, even administratively, with the Department of Justice. 

The Commission is a factfinding body possessing no enforce- 
ment powers. 

The Commission and its staff at all times stress the necessity 
for objectivity in their search for the facts in any matter before 
the Commission. 

The Commission is not a protagonist for one view or another. 


As Vice Chairman Storey took the chair to conduct the hearing, 
he sounded a note of national unity. “My father was born in Ala- 
bama,” he recalled, “reared here and educated before he emigrated to 
Texas. I have close relatives and many good friends in this State. 
My grandfathers were Confederate soldiers. So, there are many 
thoughts and memories going through my mind as we meet in Mont- 
gomery, the cradle of the Confederacy; but history moves on. We 
are one nation now. Hence, this bipartisan Commission, composed 
of two presidents of great universities and four lawyers, has a solemn 
duty to perform. We are sworn to uphold the Constitution of the 
United States.” *” 

William P. Mitchell, of Macon County, who had forwarded the 
original complaints, was the first witness.’* He supplied statistical 
information which closely paralleled that obtained by Commission 
staff research. The staff study showed that, in 1950, Macon County 
had a population of 30,561. Of these, 25,784 were nonwhite and 
4,777 were white persons. But, the 1958 voter registration list (pre- 
sumably after some rise in population) showed 3,102 white voters and 
only 1,218 Negro voters. Macon County ranks first in the State in 
the proportion of its Negroes aged 25 or over who have at least a 
high school education, and in the percentage of Negro residents who 
hold college degrees. 

Macon County Negroes have brought numerous court actions to be- 
come registered. After one suit in 1946, all members of the board of 
registrars resigned and there was no publicly functioning board for 

" Hearings before the United States Commission on Civil Rights, Voting, hearings held 


in Montgomery, Ala., U.S. Government Printing Office, Washington, D.C., 1959, p. 5. 
8 Op. cit. supra note 17, at 11-30. 
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about 18 months. A new board was formed in January 1948, but 
there was no public notice of its existence until about 4 months later, 
when the resignation of the then chairman became known. Once the 
news was out, scores of Negroes appeared at the courthouse in Tuske- 
gee to apply for registration. But courthouse officials refused to tell 
the Negroes where they might find the board. Only after a very fair- 
complexioned Negro who could easily have been mistaken for a white 
person asked the directions was the information forthcoming. On 
that day, 18 Negroes applied for registration. The board did not 
function publicly again for 8 months. It again became inoperative 
for about 16 months in 1956-57. 

Even when a board was functioning, Macon County Negroes had 
met formidable obstacles when they tried to register. Mr. Mitchell, 
in a statement submitted for the record, estimated that, at the cur- 
rent rate, it would take 203 years to register all of the county’s unreg- 
istered adult Negroes. 

One of the most effective deterrents to Negro voting found in Ma- 
con County was a requirement that an applicant for registration must 
be accompanied by a “voucher” who is a registered voter, and who 
must testify to the applicant’s identity and qualifications. But a voter 
could vouch for only two applicants per year. In recent years, no 
white elector has vouched for a Negro applicant in Macon County. 

The Macon County board required Negro and white applicants to 
use separate rooms. Negro complainants testified that, when seeking 
to register, they had been compelled to wait in line for 3 to 9 hours. 
Only two applicants at a time were admitted to the Negro room. 
They were usually required to copy lengthy provisions of the U.S. 
Constitution. 

A Negro applicant must ordinarily supply a self-addressed envelope 
for notification of his acceptance, but the 25 unregistered Macon 
County Negroes who were witnesses at the Montgomery hearing testi- 
fied unanimously that they had received no notification of either ac- 
ceptance or rejection. Thus they were denied opportunity for a court 
appeal, which must be made within 30 days after notice of rejection. 

Records compiled by Mr. Mitchell showed the experience of Negroes 
who had tried to register in the county thus: 


TABLE 12. 
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Not content to hold the line against new Negro voters, the City of 
Tuskegee recently moved to decrease the number already voting in 
its elections. On July 15, 1957, the Alabama Legislature passed an 
act that gerrymandered the boundaries of the city."° The town limits, 
previously forming a rectangle, now became a figure of 28 sides. 
The new boundaries excluded all but 10 of the 420 Negroes who for- 
merly voted in city elections. Another measure enacted later author- 
ized a similar gerrymander or even total abolition of Macon County 
itself. The accompanying map shows the original city boundaries of 
Tuskegee and the new boundaries. 






TUSKEGEE 
ALABAMA { 
| 
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CHART V 


Mr. Mitchell, in a statement submitted for the record, summed up 
the “tactics employed by the board which, we believe, are designed 
to keep Negro registration to a minimum”: 

1. The board’s refusal to register Negroes in larger quarters. 

2. Its failure to use the room which is assigned for the registration of 
Negroes to its fullest extent. 

3. The board’s requirement that only two Negroes can make applications 
simultaneously. 


® Ala. Laws, 1957, No. 140, p. 185. 
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4. Its policy of registering whites and Negroes in separate rooms and in 
separate parts of the Macon County courthouse. 

5. Its policy of permitting a Negro to vouch for only two applicants per 
year. lly 


6. Its requirement that Negro applicants must read and copy long articles 
of the U.S. Constitution. 

7. Its failure to take applications from Negroes on several regular registra- 
tion days. 


8. Its failure to issue certificates of registration to Negroes immediately 
upon proper completion of the application form. ... 

Thirty-three unregistered Negro witnesses from four Alabama 
counties added further details that morning and the next. A few 
of them had attempted to register only once; most of them had 
tried two or three times, some five or six, and one, about 10 times. 
Their stories were essentially the same.”° 

They would arrive at the courthouse very early on a registra- 
tion day, often to find other Negroes waiting in line for the registra- 
tion office to open at 9 o’clock. Usually, the wait was long— 
up to 9 hours—and often the applicant would have to return several 
times before even being admitted to the small room set aside for 
Negro applicants. 

Aaron Sellers, owner of a 240-acre farm in Bullock County, told 
how boredom was once varied by intimidation. He and five other 
Negroes were waiting in line, he said, when they were approached by 
a white man who asked them what their “trouble” was. They told 
him they were waiting to register. To this, according to Mr. Sellers, 
the man retorted: “If I were you all—you all are citizens already. If 
I were you all, I would go on back home.” 

But the Negroes did not leave, and in a short time the man returned. 

“You all still sitting here, are you?” he asked. Then: “Well I 
thought I told you all to get the hell out of here.” 

Some in the group were frightened, so all left. 

After the long wait outside the registration room, the registra- 


tion process itself might require from a half hour to more than 3 . 


hours. One witness, who had finished 2 years of college study, testi- 
fied that he needed 214 to 3 hours to fill out the long, complicated 
questionnaire and otherwise complete his application. Another wit- 
ness, a college graduate, told the Commission that in copying the 
part of the Constitution assigned to her, she filled 814 pages. 


Mrs. Marie Williams, college educated and a lifelong resident of . 


Alabama, had made five attempts to register since July 3, 1957. On 
that date, she arrived at the courthouse at 8 a.m., got into the registra- 
tion room at 2:30 p.m., but had to return the next morning to com- 
plete her application. When she again attempted to register in 


* Op. cit. supra note 17, at 80-121, 227-81. 
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July 1958, she waited from 8 a.m. until 3 p.m. There were similar 
delays when she tried to register on two occasions in September 
1958 and one time in November 1958. Each time she went through 
the entire process. 

After self-addressing an envelope, there began another long and 
fruitless wait for an answer that never came. All except 6 of the 
33 witnesses had returned after the first attempt and were required 
to repeat the entire process. And if the Negroes were insistent 
enough to take their plea to the courts, there was the possibility that 
the board would cease to operate, as it did for a year and a half in 
Bullock County. When the Bullock board did function again, the 
Negroes who had brought a successful action in Federal court still 
went unregistered. 

The difficulties confronting Negroes who wish to vote in Dallas, 
Wilcox, and Lowndes Counties were described by Mrs. Amelia Platts 
Boynton, who had lived in Selma, Dallas County, about 30 years, 
and who was a registered voter.“ As manager of a life insurance 
company, she had regularly traveled in Dallas, Lowndes, Macon, 
Montgomery, Perry, and Wilcox Counties for 19 years, and talked 
with many Negroes about registration and voting problems. 

Mrs. Boynton testified that Dallas County had a population of 
“fifty-some-odd thousand,” of which “there are around 18,000 Negroes 
above 21 years of age.” Negroes outnumber whites by almost 2 to 
1, but some 8,800 whites are registered, against only 125 Negroes. As 
Commissioner Wilkins noted, this is a ratio of almost 80 to 1. The 
disparity in Lowndes County is even greater. There were 2,154 
whites and 8,054 Negroes over 21 in Lowndes County: more than 1,500 
whites were registered, but not one Negro. Furthermore, Mrs. Boyn- 
ton said, no Negro had ever sought to be registered “because of the 
economic pressure that has been brought already on some whom they 
thought were perhaps members of the NAACP years ago. . .”. 

Mrs. Boynton cited two cases of Negro retail merchants in Lowndes 
County who were refused service and deliveries by white wholesalers. 
Obstacles to securing or renewing mortgages, and the use of demand 
notes, also were cited as examples of “economic pressure” exerted upon 
Negroes. 

Similarly, although she knew of some Negroes who had attempted 
to register, no Negroes are registered in Wilcox County. She testified 
that a Negro minister had been turned down by a Wilcox board mem- 
ber thus: “Well, now, you’re all right. I could register you, but to 
register you means that I have to register other Negroes, and for that 
reason it’s better not to register you.” 


" Id. at 213-22. 
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Mrs. Boynton’s husband, S. W. Boynton, was next to testify. He, 
too, was a registered voter. He corroborated his wife’s testimony 
in all respects, except to note that the Dallas County Negro registra- 
tion was 163, rather than 125, according to an April 1958 publication 
in the local newspaper. 

“Over the past 5 years,” he testified, “we’ve had over 800 Negroes 
to go to the board of registrars to get registered .. . I know some who 
have applied 30 times... and, to my best knowledge, we haven’t had 
over 2 Negroes to qualify and receive their certificate of registration.” 


WHY DID THEY WANT TO VOTE? 


Among the 33 Negro witnesses who testified that they had not 
been allowed to register were 10 college graduates, 6 of whom held 
doctorate degrees. Only 7 of the 33 had not completed high school; 
all were literate. Most of them were property owners and taxpayers. 
Some had voted in other States. Among them also were war veterans, 
including two who had been decorated, respectively, with four and 
five Bronze battle stars. 

They expressed no doubt about why they had not been permitted 
to register. The reason was stated most memorably by a Macon 
County farmer with only 6 years of schooling: 

Well, I have never been arrested and always has been a law-abiding citizen; 
to the best of my opinion has no mental deficiency, and my mind couldn’t fall on 
nothing but only, since I come up to these other requirements, that I was just 
a Negro. That’s all. 

And why did they want to vote? 

Mrs. Bettye F. Henderson, of Tuskegee, who holds a bachelor of 
science degree, told the Commission : 


I want to vote because it is a right and privilege guaranteed us under the 
Constitution. It is a duty of citizens, and I have four children to whom I 


would like to be an example in performing that duty, and I want them to feel. 


that they are growing up in a democracy where they will have the same rights 
and privileges as other American citizens. 


Said the Rev. Kenneth L. Buford, a homeowner and holder of two 


college degrees: 


I would like to vote because it is a right that should be accorded me as a 
citizen of the United States. I feel that I cannot be a good citizen unless I 
do have the right to vote. I am a taxpayer and I feel that if I am denied the 
right to vote it represents taxation without representation. 


The youngest witness, Miss Fidelia Joanne Adams, a bachelor of 


science who was working on her master’s degree in organic chemistry, 
declared : 





"Id. at 222-27. 
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... The Government of the United States is based on the fact that the gov- 
erned govern, and only as long as the people are able to express their opinion 
through voting will our country be able to remain the great power that it is. 

Charles E. Miller, a veteran of the Korean war who lives in Tuske- 
gee, offered this explanation: 

... I have dodged bombs and almost gotten killed, and then come back and 
being denied to vote—I don’t like it. I want to vote and I want to take part 


in this type of government. I have taken part in it when I was in service. 
I think I should take part in it when I am a civilian. 


THE ALABAMA ANSWER 


Having heard the Negro complainants, the Commission prepared 
in the afternoon session of the first day to hear the rejoinders of regis- 
tration officials and custodians of registration records. 

After the noon recess, the records of Macon County Probate Judge 
William Varner were brought into the courtroom. Judge Varner had 
agreed, with some hesitation, to appear and permit the Commission 
to examine his subpenaed records in Montgomery despite a letter he 
had received from the State attorney general advising him that he 
had no authority to move the records from Macon County. A probate 
judge’s records include data on numbers of white and Negro voters and 
on poll tax payments. 

When Judge Varner was called as a witness, Attorney General John 
Patterson, who became Governor of Alabama a month later, addressed 
the Commission from the front row of seats, and the following ex- 
change took place: 

Mr. PatTEeRson: There are certain serious constitutional objections that we 
want to raise in this hearing, and we are somewhat afraid that it might sub- 
sequently be considered as a waiver of our objection if we don’t raise them at 
this time. Now, Judge Varner is the probate judge of Macon County. He is 
a constitutional judicial officer of this State, and he is expressly prohibited by 
law from taking the records of his office outside of his county except under 
certain unusual circumstances. 

We feel that, in addition to that, this Commission, which is the Civil Rights 
Commission, which is an arm of the legislative [sic] branch of the Government, 
has no constitutional right to call a judicial officer in here and question him about 
the affairs of his court, and we want to raise that objection at this time. 

Vic— CHAIRMAN Storey: ... You have that privilege, but I don’t think you 


will find the Commission transgressing on any constitutional rights, and we 
will proceed with the examination of Judge Varner. 


But Judge Varner’s testimony proved to be singularly unproductive. 
Though he had been judge of probate in Macon County for 21 years, 
he professed himself unable to supply any information about the 
activities of the boards of registrars. As judge of probate he receives 
the registration certificates from the board, enters them on his books, 


@ Id. at 125-26. 
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and arranges for publication of the official voting lists. The books 
and documents he brought with him to the courtroom included a list 
of qualified voters which is brought up to date every 2 years. But 
Judge Varner testified that he received no records of persons who may 
have been denied registration. 

He said he had nothing to do with applications, appointment of 
registrars, or operations of the board; that he had never watched the 
registrars while they were in session, and in the past year had not been 
in the room used by Negro applicants. He said he knew that Negroes 
had been registered during the previous year, but did not know how 
many. Neither did he know how many white persons had been reg- 
istered, and he testified he had nothing to do with purging names 
of voters other than to take from his lists the purged names supplied 
by the board. 

Following Judge Varner on the stand was Mr. Grady Rogers, a 
member of the Macon County Board of Registrars.* Attorney Gen- 
eral Patterson again firmly objected, but was overruled by the vice 
chairman, and Mr. Rogers took the stand. 

Aged 67, he had lived in Macon County for 35 years. He had been 
a member of the board of registrars, his only job, since May or June 
1957. He had earlier served on the board for 4 years. 

Mr. Rogers answered questions about administrative practices of the 
board, but balked when Vice Chairman Storey said: “Now, according 
to the testimony here, the white people go to the grand jury room.” 

Mr. Rogers’ first response was, “At times”; then: “I don’t care to 
answer that question on the advice of counsel.” 

Vice Chairman Storey inquired : “Why do you refuse to answer it?” 

“Because it might tend to incriminate me.” 

“You do have another room, do you not ?” 

“The same answer.” 

“Now, so we will get it in the record, you refuse to answer because 
it might be self-incrimination; is that correct, sir?” 

After consulting at length with Attorney General Patterson, Mr. 
Rogers finally answered : “And, also, in addition to the other answer to 
the first question that applies to this question, because I am a judicial 
officer under the State laws of Alabama and my actions cannot be in- 
quired into by this body.” 

For the record, Vice Chairman Storey asked a series of questions 
designed to elicit answers which would either substantiate or refute the 
testimony of the Negro witnesses from Macon County. Each met the 
same response. Mr. Rogers claimed the protection of the Fifth 
Amendment against self-incrimination, and stated that, as a State 


™ Id., at 152-58, 161, 164, 166, 167. 
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judicial officer, he was not required to answer to a Federal commission. 

In the course of the questioning, it developed that Mr. Rogers and 
other registrars who had been subpenaed had not been sworn during 
a mass oathtaking that morning. At this point, after a consultation 
with the Attorney General, Mr. Rogers told the Commission that he 
objected to taking an oath. 

Vice Chairman Storey then ordered a rollcall of the subpenaed 
State officials and asked each whether he had been sworn. Mr. W. A. 
Stokes, Sr., and Mr. J. W. Spencer, Barbour County registrars; Mr. 
M. T. Evans, Bullock County registrar, and Mr. Livingston and Mr. 
Rogers, of Macon County, refused to be sworn. The Barbour and 
Bullock County registrars said that they had not brought the records 
subpenaed by the Commission because the records had been impounded 
by Judge Wallace before they had been served with the Commission 
subpena. 

Vice Chairman Storey asked, “Mr. Rogers, do you refuse to be 
sworn ¢” 

Mr. Rogers answered, “On the grounds I am a judicial officer and 
this Commission has no right to subpena me.” 

The other registrars had like reasons, apparently whispered to them 
by their counsel, Mr. Patterson. 

Mr. Livingston: 

I refuse on the grounds that I am a judicial officer, in the State of Alabama, 


and on the ground that this Commission does not have authority to interrogate 
judicial officers of the State of Alabama. 


Mr. Spencer: 


Because I am a judiciary officer of the State of Alabama and, secondly, this 
Commission has no authority to have a judiciary officer sworn in and be 
interrogated. 


Mr. Stokes: 


Well, as I am a member of the board of registrars, acting in a judicial capacity, 
I don’t care to have the Commission interrogate me. I don’t think they have 
the authority to interrogate me. 


Mr. Evans: 
Iam a judicial officer of the State of Alabama. 


“WE HAVE NO BLACKS” 


Like other probate judges and registrars who took the stand that 
day, Judge of Probate Harrell Hammonds, of Lowndes County, 
offered a State circuit court subpena as the reason he had failed to 
produce the records demanded by the Commission’s prior subpena.”* 


* Id. at 182-188. 
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When Commissioner Wilkins asked him if it were not true that 
there were no Negroes registered in Lowndes County, Judge Ham- 
monds replied, “That’s what they say.” 

“In other words,” Commissioner Wilkins continued, “out of a 
population of 17,000 or 18,000, 14,000 or 15,000 Negroes and 3,000 or 
4,000 whites, you have approximately 2,200 or 2,300 whites registered 
and not a single Negro? ... Don’t you think that is a rather un- 
usual and peculiar situation?” 

“It might be unusual, peculiar in some places; yes,” answered 
Judge Hamménds. 

Mrs. Dorothy Woodruff, one of the three Lowndes County regi- 
strars, testified ** that, except for filling out the application, appli- 
cants were not required to demonstrate their literacy, nor were they 
required to self-address an envelope. 

“ ... After we meet, we discuss it and if their qualifications are 
up to par we send them their certificate. ... We have never had 
any that haven’t been up to par,” Mrs. Woodruff testified. When 
Vice Chairman Storey asked, “Is that true as to both the blacks and 
the whites?” she replied: “We have no blacks.” 

Neither she nor Clyde A. Day, another Lowndes County registrar, 
could offer any explanation of why no Negro had applied for regis- 
tration during their terms of office.”” 


COMMISSIONER BATTLE SPEAKS 


Earlier in the afternoon, Commissioner Battle, directing a question 
to Mr. Rogers, had said: 


Mr. Livingston, will you listen to this, too, please, sir? This morning we 
have heard some 20 or 25 people testify that they have been denied the right 
to register in your county. They each stated that in their opinion it was on ac- 
count of their race. Would either of you gentlemen care to make any state- 
ment as to why any of those would-be registrants were denied the right to 
register? 


Neither Macon County registrar cared to make such a statement. 

Now, after the final witness of the day had been heard, Commis- 
sioner Battle, a former Governor of Virginia, read a statement as 
follows: * 


Mr. Chairman and ladies and gentlemen, like Dean Storey, I have come to 
the State of my ancestors. My father was proud to be an Alabamian. My 
grandfather, Cullen A. Battle, was my constant companion during my boyhood 
days and, in the War Between the States, the commanding officer of a brigade 
of Alabama troops which was honored by a resolution of the Confederate Con- 
gress, thanking the Alabama officers and Alabama men for their services to the 
Confederacy. 


* Id. at 199-204. 
# Id. at 202, 204-206. 
® Id. at 206-207. 
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My grandfather was subsequently denied his seat in Congress, to which the 

people of Alabama had elected him, because he had served the Confederate 
cause. 
So, I come to the people of Alabama as a friend—I think I may be permitted 
to say—returning to the house of my father, and none of you white citizens 
and officials of Alabama believe more strongly than I do in the segregation of 
the races as the right and proper way of life in the South. It is, in my judg- 
ment, the only way in which racial integrity can be preserved and thus prove 
beneficial to both races. 

The President of the United States was not in error when, in asking me to 
serve as a member of this Commission, he said he wanted someone with strong 
southern sentiments, which I have, and I accepted this assignment in the hope 
that I might be of some service to my country and to the Southland. 

It is from this background, ladies and gentlemen, that I am constrained to 
say, in all friendliness, that I fear the officials of Alabama and certain of its 
counties have made an error in doing that which appears to be an attempt to 
cover up their actions in relation to the exercise of the ballot by some people 
who may be entitled thereto. 

The majority of the Members of the next Congress will not be sympathetic 
to the South, and punitive legislation may be passed, and this hearing may be 
used in advocacy of that legislation, which will react adversely to us in Virginia 
and to you in Alabama. 

Of course, it is not up to me, nor would I presume to suggest how any counsel 
or any official should govern himself; but we are adjourning this hearing until 
tomorrow morning, and may I say to you, as one who is tremendously interested 
in the southern cause: Will you kindly reevaluate the situation and see if there 
is not some way you, in fairness to your convictions, to the officials, may co- 
operate a little bit more fully with this Commission and not have it said by 
our enemies in Congress that the people of Alabama were not willing to explain 
their conduct when requested to do so. 

This may be entirely out of order, ladies and gentlemen, but it was in my 
heart to say it, and I hope you will take it in the spirit in which I say it. 


The following morning, Editor Grover C. Hall of The Montgomery 
Advertiser, one of the South’s most articulate spokesmen, wrote: 


We do not find it easy to take an unmodified position on the noncompliance 
of the Alabama officials summoned before the U.S. Civil Rights Commission. .. . 

The Advertiser will be blunt about the matter. 

The refusal of the officials to testify or offer their voter registration records 
will be construed as an effort to hide something. .. . 

Would it not have been better, as Governor Battle reasoned, to fork them 
over and avoid all the commotion? . . . when it is already notorious that there 
are counties like Lowndes and Wilcox without a single Negro voter, the revela- 
tions would only confirm the obvious. 

There must be some Negroes in these counties qualified by Alabama law to vote. 


The Lee County (Ala.) Bulletin, published in the heart of the Black 
Belt, had this to say: 

Mr. Patterson’s pugnacious attitude cannot help but create the impression 
in other parts of the country that we’ve got something to hide . . . the position 


Mr. Patterson takes might serve no purpose other than to whip up further the 
emotions the whole racial issue has aroused. 


50433 O—60 27 
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E. L. Holland, Jr., writing in The Birmingham News, said that 
Commissioner Battle had “raised a sober point as the dark velvet skies 
gentled down over Montgomery. Actions of the day made it clear that 
we had had sober reminders of our difficulties.” 

The Atlanta Constitution said that “there can be no doubt that . .. 
Governor Battle (is) correct,” and added: “But if they will not heed 
him they will heed no one and the tragedy will have to be played out 
to the bitter end.” Later, in an editorial urging the extension of the 
Commission on Civil Rights, The Constitution remarked: “The irre- 
sponsible defiance of this Commission in Alabama has done the South’s 
cause more harm than anything since the hate bombings.” 

Alabama officials were unmoved. Attorney General Patterson’s 
answer was in the press a few hours after Commissioner Battle made 
his plea. Mr. Patterson denied that Alabama “has anything to hide.” 
He said that registrars— 


have performed their duties according to law. I know this to be a fact. The 
records ... are in good order, and all citizens both black and white have been 
treated fairly, justly and impartially. . . . Our duty in this case is clear: We 
must do everything within our power to prevent this unlawful invasion of the 
State of Alabama’s judicial officers by the legislative and executive arms of 
the Federal Government, the Civil Rights Commission in this instance. ... In 
fights of this nature there can be no surrender of principle to expediency. The 
time for retreating has come to an end.” 


TO THE COURT 


That evenipg—December 8—the Commission voted to turn the 
complete record of the proceedings over to the Attorney General of 
the United States for appropriate action.*° 

The Attorney General promptly filed civil action No. 1487N in the 
U.S. District Court for the Middle District of Alabama, Northern 
Division, entitled In re: George C. Wallace, W. A: Stokes, Sr., Grady 
Rogers, E. P. Livingston, M. T. Evans, and J. W. Spencer. The suit 
sought a court order requiring the named parties to produce evidence 
(the records) and give testimony before the Commission. 

After some legal sparring by the defendants, U.S. District Judge 
Frank M. Johnson, Jr., entered an order commanding the contuma- 
cious witnesses to appear and testify, and produce the records called 
for, before the Commission or a subcommittee on January 9, 1959. 


*® Quotations from an interview reported in The Montgomery Advertiser, Dec. 9, 1958. 

*This action was in accordance with Public Law 85-315, 85th Cong., Sept. 9, 1957, 
71 Stat. 636, sec. 105(g). 

*! These and other pleadings in civil action 1487N remain on file in the Federal court 
in Montgomery, Ala. Copies are on file with the Commission on Civil Rights and the 
Department of Justice. No reason was assigned for not naming Loundes County Registrar 
Colby C. Coleman as a party. He, too, refused to answer all questions relevant to practices 


of the board in which discrimination against Negro applicants for registration might be 
found. i 
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Argument on the matter was set for hearing before the court on 
January 5, 1959. 

Subsequently, and prior to the court hearing set for January 5, the 
contumacious witnesses concluded an agreement with the Department 
of Justice’s counsel for the Commission, which was to be embodied in 
an order of the court, subject to Commission approval. 

The order said that the Commission had the “right” to inspect the 
registration records of Barbour, Bullock, and Macon Counties * “to 
the extent that same are relevant to the commission’s inquiry and in a 
manner consistent with proper preservation and use of the records by 
State authorities.” The inspection, ordered to take place before 
January 9, was to be made in the counties where the records were 
being kept. Judge Johnson retained jurisdiction of the matter in 
case it became necessary for the Commission’s counsel to return to 
court to ask for more specific orders. 

Members of the Commission’s staff then proceeded to the seats of 
the three counties named in the order. On January 9, the Commis- 
sion reconvened the Alabama hearings in Montgomery to hear four 
members of the staff testify under oath as to what had been revealed 
by the examination of the registration records in these counties. 
Their full testimony may be found in the hearing transcript, pages 
286 through 321. 


THE MACON COUNTY RECORDS 


An examination of the Macon County records, they reported, had 
yielded the following information : 


There were approved applications on which question No. 19 (“Will you give 
aid and comfort to the enemies of the U.S. Government or the government of 
the State of Alabama?’)™ had not been answered at all. 

An applicant was rejected because she had listed the county of her birth 
but not the State. 

One rejected application had no errors, but the applicant had failed to write 
in her name for the fourth time in question No. 3. 

An applicant who had indicated continuous residence in the State since 1930 
(only 2 years is required for registration) was rejected for failing to give the 
month and the day. 

No rejected application bore any indication that the applicant had been noti- 
fied of rejection (an appeal to the courts must be made within 30 days). 

In one set of applications examined, 51 Negroes had been required to copy 
article 2 of the U.S. Constitution, but only 3 white applicants were required to 
copy this same lengthy article. 

In one group of 107 rejected applications, 73 were specifically identified as 
having been those of Negroes, and 11 were applications of white persons. The 
remaining 23 were not identified as to race. 


No reason was given for excluding from the order the other counties under study by 
the Commission: Dallas, Lowndes, and Wilcox. The records in these three counties, unlike 
those in Barbour and Bullock Counties, had been impounded by State courts after subpenas 
duces tecum requiring their production before the Commission had been served. 

“The questionnaire is reproduced in the Hearings, op. cit. supra note 17, at 17, 18. 
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There were accepted applications which had no copies of handwrittén consti. 
tutional provisions attached. Most of these were applications of white persons, 

In a group of 17 applications marked “Approved” were errors of the same 
type that had caused rejection of other applications. Sixteen of these seventeen 
were found to have been registered, and of these, 15 were white persons. 

One of the staff members dryly noted that “an inference of racial 
discrimination on these particular records seemed justified.” 

Despite the court order, staff representatives had been permitted 
to examine only two applications in Barbour County and two in Bul- 
lock County. Both counties were in the Third Circuit of Judge 
George C. Wallace, who had impounded their registration records. 

In a motion filed on January 9 in the Federal court by the Depart- 
ment of Justice, attorneys argued that, because of the dilatory and ob- 
structive tactics of Judge Wallace, the order of January 5 had not 
been satisfied insofar as it applied to the records of Barbour and 
Bullock Counties.: The motion asked more specific relief against 
Judge Wallace and the registrars of the two counties, Messrs. Evans, 
Stokes, and Spencer. 

Judge Johnson, in disposing of the contentions advanced by the 
contumacious State officials, made several important rulings. He 
found the part of the Civil Rights Act of 1957 that authorized in- 
vestigation of alleged discriminatory practices was “appropriate legis- 
lation” under the Fifteenth Amendment. Hence, the sovereignty of 
Alabama, or any other State, must yield to this expression of the will 
of Congress. 

“Concerning the requirement of Wallace to produce these records,” 
the opinion said, “. . . there is no concept of judicial privilege or 
immunity which relieves him of this requirement . . . judicial status 
does not confer a privilege upon Judge Wallace to disregard the 
positive command of the law . . . such status does not give immunity 
from inquiry which is duly authorized, as this inquiry is.” 

As for the registrars, Judge Johnson had this to say: 


The contention that the registrars are judicial officers has no merit in this‘ 


action. . . . Any objections that they now make will therefore be, and they are 
hereby, overruled and denied.” 


Judge Wallace responded with an elaborate game of hide and seek, 
delaying obedience to the court order by turning the records over to 


grand juries. The Barbour County records were the first to be pro- 


duced and examined. 
THE BARBOUR COUNTY RECORDS 


Discussion with Registrar Spencer disclosed that white and Negro 
applicants used the same room while applying, but not usually at the 


*In re Wallace, 169 F. Supp. 63 (M.D. Ala. 1959). 
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same time. It was said that as many as six applicants could be 
processed at one time. Barbour County registrars ordinarily 
asked a few questions, such as: “Who is probate judge?” “Who is the 
circuit judge?” “How many representatives are there in the legisla- 
ture?” If these questions are answered to the satisfaction of the board, 
the applicant is given a questionnaire to complete. Applicants are not 
required to read or copy any part of the Constitution. 

If errors are found on the questionnaire, which is examined in the 
presence of the applicant, it is returned with the statement, “You made 
a mistake,” but the error is not identified. No record is kept of the 
total number of applicants, and the forms are usually destroyed about 
30 days after the application is made.*** There is no limitation on the 
number of times a voter may act as a voucher for applicants. 

Examination of the records available indicated that 607 white and 
15 Negro applicants were registered between July 1956 and April 
1958. One hundred and fifteen questionnaires of persons found ac- 
ceptable by the board were examined. Nineteen of these were sub- 
mitted by Negroes and 96 by whites. The 115 forms disclosed 97 
errors, with question No. 5 being answered erroneously by 52 appli- 
cants. Questions 1, 2, 3, and 19 were frequently omitted. One 
accepted white applicant had answered question No. 19 (“Will you 
give aid and comfort to the enemies of the U.S. Government or the 
government of Alabama?”) with a reply as murky as the question: 
“No unless necessary.” Another accepted white applicant answered 
question No. 3 (“Give the names of the places, respectively, where 
you have lived during the last 5 years, and the name or names by 
which you have been known during the last 5 years”) with: “all the 
people of Clayton.” 


THE BULLOCK COUNTY RECORDS 


Production of the Bullock County records was preceded by rumor 
of a grand jury stipulation which caused the Commission’s Depart- 
ment of Justice counsel to advise against examining the records. 
Later, though the rumor was verified, he changed his stand. It was 
the feeling of Commission agents on the scene that the matter could 
have been handled more expeditiously by the Commission’s own staff 
attorneys. 

The 5-year-old official voting list of Bullock County showed only 
five registered Negroes in the county. M. T. Evans was the only 
registrar in Bullock County at the time, and since board action by a 
majority of the members is required by law, the Bullock County board 

“4 Hearings on Pending Civil Righte Bills Before a Subcommittee on Constitutional 


Righte of the Senate Committee on the Judictary, 86th Cong., ist Sess. (1959), p. 191 
(testimony of the U.S. Attorney General William P. Rogers). 








418 FEDERAL REGISTRARS 


had been inoperative since the resignation of its former chairman in 
mid-1957. 

The board records finally produced were in confusing disorder. Be- 
cause of this and the limited time available for examination, applica- 
tions were selected at random. 

The applications of 19 white registered electors contained one or 
more errors. However, each of the 19 was allowed to complete another 
questionnaire “for the record” which was attached to the first applica- 
tion. There was no evidence that any Negro applicant was ever given 
this “second chance.” None of the forms examined had any copied 
constitutional provisions attached, as required by Alabama law. As in 
Macon County, if an applicant was registered, he was to be notified. 
But, if registration was refused, no notice was given. 

The.“voucher” system was found to be the principal Bullock County 
device for denying Negroes the right to vote. A voucher, white or 
Negro, is permitted to vouch for only three applicants in any 3-year 
period. The record of one white voucher showed that he had vouched 
for three white applicants, all of whom had been registered, on July 
1, 1957. This card bore the notation “three strikes out.” The card of 
one of the five Negro registrants showed that he had vouched for 
three Negro applicants, none of whom was registered. Under this 
system, the rejection of 3 applicants supported by each of the 5 qualified 
Negro voters in the county would mean a 3-year wait before the re- 
maining 5,420 voting-age Negroes in the county could even apply for 
registration. 

Having reviewed the records of all its investigations, hearings, and 
other proceedings, the Commission unanimously made the following 


findings of fact specifying and confirming the denial of the right 
to vote in Alabama: 


FINDINGS OF FACT AND CONCLUSIONS OF LAW IN ALABAMA VOTING 
HEARING 


I, FINDINGS OF FACT 
1. Macon County 


a. Separate facilities were utilized by the Macon County Board 
of Registrars in receiving and examining applicants for registration. 
White applicants were examined in a large room, known as the grand 
jury room, in which numerous applicants were permitted to be present 
at the same time. Negro applicants were examined in a small room 
in which not more than two applicants were permitted to be examined 
for registration at any one time.* 

b. Negro applicants were delayed for long periods before being ad- 
mitted to the examination room. In some cases the waiting period 


% Op. cit. supra note 17, at 15-21. 
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commenced at 6 or 7 o’clock in the morning and continued until late 
in the afternoon. Negro witnesses observed no similar delays en- 
countered by white applicants with respect to gaining admission to 
the separate white examination room. Negroes waiting to enter the 
examination room were compelled to wait long periods because the 
Negroes already admitted to the room were engaged in copying lengthy 
parts of the Constitution of the United States.” 

c. Not more than two applicants for registration were permitted in 
the examination room at any one time. The examination consisted of 
the completion of the application, oath, and questionnaire ; the copying 
verbatim of portions of the U.S. Constitution and, in some cases, oral 
examination.” 

d. Many Negroes were forced to return two or three times on dif- 
ferent days before being admitted to the registration room. The in- 
convenience and expense of taking time off from their employment 
served not only to prevent registration of Negroes, but discouraged 
them from making attempts to register.* 

e. On several occasions the Board of Registrars failed to convene 
and function on scheduled registration dates. Negroes seeking to 
apply for registration on such dates were unable to locate the board, 
and, therefore, unable to apply for registration. If, on such dates, the 
Negroes were able to locate the board, they were advised by the board 
that the board was not receiving applications on that date.” 

f. On other scheduled registration days, the Board of Registrars 
met, but at irregular hours. This fact prevented many Negroes who 
appeared at the scheduled time from having the opportunity to file 
applications.*° 

g. In reviewing applications the Board of Registrars applied dif- 
ferent and more rigid standards to Negro applications than to white 
applications. An examination of the applications for registration for 
the period September, 1957, to December, 1958, established that many 
Negro applicants were denied registration because of inconsequential 
errors which they made, whereas many white applicants who commit- 
ted similar errors were permitted to register.” 

h. The Board of Registrars failed to register Negro applicants 
ostensibly possessing statutory qualifications, including a number of 
well-educated Negroes previously registered in one or more other 
states.*? 


* Id. at 21, 33, 43, 85, 116, 117. 

7 Id. at 17, 18, 19, 20, 21, 28. 

* Id. at 30, 86. 

* Id. at 40, 47, 78, 79, 85, 86. 

“Id. at 78, 85. 

“Td. at 289, 290, 291, 292, 308, 309. 

“Id. at 833, 36, 37, 38, 41, 45, 51, 64, 73, 74, 88, 102, 103, 106, 107, 109, 110, 111, 113. 
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i. In the period 1951 through November 15, 1958, a total of 1,585 


| 


Negroes made application to register. Of this number 510, or 32 per- \ 


cent, became registered.** 

j. The 1950 Negro population of Macon County exceeded 27,000 of 
whom about 14,000 were of voting age. In 1958 there were 1,218 
Negroes registered to vote. White population of Macon County in 
1950 was 3,177. Whites registered to vote in 1958 numbered 3,102.“ 


2. Dallas County 


a. The board of registrars allows Negroes to complete application 
forms, but does not require oral or written examination. Negro ap- 
plicants are not notified by the board as to approval or disapproval 
of applications.*® 

b. Some Negro applicants ostensibly possessing statutory qualifi- 
cations to register have each filed several applications, and one in- 
dividual filed 30 applications. Of that group, none has heard from 
the board with respect to any application filed.‘ 

c. Although the board of registrars accepts applications from Ne- 
groes, it has registered but 2 out of approximately 800 Negro ap- 
plicants in the past 5 years.*® 

d. Estimated county population, 52,000, of whom about 40,000 are 
Negroes; Negroes of voting age, about 18,000. Negroes registered to 
vote, 163. White population, about 12,000. Whites registered, 
8,800.* 

3. Barbour County 

a. Negro applicants for registration were required to wait in the 
hallway until white applicants had been examined.” 

b. Applicants were not required to read or write any part of the 
Constitution. Negro applicants were asked a number of specific ques- 
tions with respect to the identity of National, State, and local offi- 
cials.* Only upon answering the questions correctly was the appli- 


cant given an application blank to fill out. Granting or denial of ~ 


applications was had immediately upon submission of the completed 
application form. The board of registrars furnished no reasons or 
explanations for denials of applications.” 


# 7d. at 13. 

“Td. at 23. 

* Td. at 23. 

#@ Td. at 241, 244. 

“Id. at 226. 

# Td. at 226. 

#@ Id. at 214, 215, 220, 221, 223. 
Td. at 259. 

"Id, at 259. 

Id. at 259, 263. 
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c. Based on an examination of available application forms and 
interrogation of registrars, not at the hearing and not yet a matter 
of sworn record, the following findings of facts are warranted: 

(1) Rejected applications were destroyed approximately 30 
days after being rejected, which fact made accurate statistical 
review of the records impossible. The difficulty of accurate an- 
alysis of the records was compounded by the disorderly arrange- 
ment of application forms. 

(2) The board of registrars has no rules and regulations cover- 
ing registration. 

d. White applications contained significant errors. In one group of 
40 white applications examined, all of which were accepted, 17 con- 
tained the endorsing signature of only one member of the board. 

e. A substantial number of applications of white registered ap- 
plicants reflected the presence of handwriting of a person other than 
the applicant. In the majority of such instances the second hand- 
writing was identifiable as that of one of the members of the board. 

f. Total 1950 population, 28,892. Negro population, 15,427. White 
population of voting age, 8,012. Whites registered, 6,521. Negro pop- 
ulation of voting age, 7,158. Negroes registered, 200.** 


}. Bullock County 


a. The board of registrars did not function for about 18 months 
in the period 1954-56 because of resignations from the board. The 
vacancies in the board occurred at about the same time that the board 
was under a court order to register qualified Negro applicants.™ 

b. The Board did not function from approximately July 1957 
until the time of the hearing.™ 

c. The rules and regulations of the board of registrars provide that 
a qualified elector can vouch for no more than three applicants during 
the term of the board of registrars. The term of the board is 4 years. 
A voucher card index is maintained by the board. The 1956-57 index 
showed the number of times each registered voter vouched for an 
applicant. The index establishes that the board considers that a 
voucher has vouched for an applicant even though the application 
vouched for is rejected by the board. 

d. There are five registered Negroes in Bullock County. One of 
the five has already vouched for three Negro applicants, none of whom 
was registered. Another of the five has vouched for two unsuccessful 
applicants, while the remaining three Negroes have vouched for no 
applicants. 

% Population figures from U.S. Census, 1950. Registration figures from Birmingham 
News, Apr. 20, 1958. 

* Op. cit. supra note 17, at 273, 274. 


* Unsworn statement of M. T. Evans, only member of board who had not resigned as 
of the time Commission agents inspected records of Bullock County. , 
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e. The voucher card index includes cards for white vouchers. 
Examination of the cards for white vouchers disclosed that although 
a white voucher may exhaust his opportunities to vouch for appli- 
cants, none has exhausted his opportunities on unsuccessful applicants. 

f. Examination of application forms for white applicants disclosed 
that approximately 15 white applicants were afforded a second chance 
in that their first inadequate or improperly completed application 
was attached to a second corrected application form. Our exami- 
nation disclosed no Negro applicants who had been afforded this 
opportunity. 

g. Total 1950 population of the county, 16,054. Negro population, 
11,185. Negro population of voting age, 5,425. Negroes registered, 
5. White population of voting age, 2,633. Whites registered, 2,400." 
5. Lowndes County 


a. For many years no Negro has attempted to register. Nota single 
Negro is in fact registered.™ 

b. Fear of physical harm combined with economic pressure, in- 
cluding threats to call loans, failure to grant loans, and economic 
presure leveled upon Negro businessmen, comprise the basic reasons 
why Negroes have not attempted to register. Fear of loss of em- 
ployment, especially among schoolteachers and administrators, is also 
a serious deterrent to attempts to register.®” 

From 1954 to 1958, no white applicant seeking registration was 
rejected.* 

d. Estimated population, 18,000, of whom about 15,000 are Negroes 


and about 3,200 are whites. Whites registered, 2,100. No Negroes 
are registered.®° 


6. Wilcox County 


a. Only one Negro has attempted to register in Wilcox County in 
recent history. He was unsuccessful in his attempt.” 

b. Other Negroes intending to attempt registration were thwarted 
by conflicting instructions from officials as to where and how appli- 
cations should be procured and submitted." 

c. Substantial fears among the Negro population, including fear 
of economic reprisal and extending to fears of physical violence have 
deterred potential Negro applicants from attempting registration.” 


%U.8. Census, 1950. Registration figures for Negroes counted by voting team from 
records of board. White registration figures from Birmingham News, Apr. 20, 1958. 

sea Td. at 200, 201. 

% Id. at 217, 218. 

Id. at 203. 

% Id. at 185, 186, 187. 

© Jd. at 217. 

6 Jd, at 220. 

® Jd. at 217, 218. 
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d. Total 1950 population, 23,476. Negro population, 18,564. White 
population of voting age, 3,056. Negro population of voting age, 
8,218. Whites registered, 3,183. Negroes registered, 0. 


TRUTH VERSUS FANCIES 


Thus, after almost four months of staff study, investigations, hear- 
ings, negotiations, compromises, delays, and court actions, the Com- 
mission on Civil Rights was able to lay bare the facts on voting in 
three Alabama counties. 

The Commission had, as Vice Chairman Storey had said in quot- 
ing the Senate majority leader, found that it could “gather facts in- 
stead of charges”; that it could “sift out the truth from the fancies.” 

But what of the three other counties—Dallas, Wilcox, and 
Lowndes—where Negro citizens obviously are being denied the vote 
because of their race? 

The voting registration records in these counties have not been 
examined by the Commission. Nor is it likely that they ever will be. 
Repeated efforts to examine them have met only repeated obstruc- 
tions and delays.**“ At this writing, the Commission is still awaiting 
a reply to its letters sent to Alabama asking that arrangements be 
made for examination of the records in these counties. 

Governor Patterson’s assertion in December that “Alabama has 
nothing to hide” was followed in a few weeks by introduction of a 
bill in the Alabama Senate requiring registrars to destroy within 
30 days the applications and questionnaires of rejected applicants 
for registration.“ The bill, which passed both houses by unanimous 
vote, was amended only to make destruction of the records permis- 
sive rather than mandatory. The Montgomery Advertiser hailed 
passage of the bill with the headline: “Alabama Legislature Hurls 
Legal Punch at U.S. Vote Probe.” 

Two months after the Commission’s December hearing in Mont- 
gomery, the U.S. Department of Justice filed an action in the U.S. 
District Court for the Middle District of Alabama to force the regis- 
tration of qualified Negroes in Macon County. The suit named as 
defendants the two surviving members of the Macon County Board 
of Registrars, Mr. Grady Rogers and Mr. E. P. Livingston. How- 
ever, Mr. Rogers and Mr. Livingston had meanwhile resigned from 
the board, so the court dismissed the suit for lack of a party 
defendant. 


4 See Hearings on Pending Civil Rights Bille Before a Subcommittee on Constitutional 
Rights of the Senate Committee on the Judiciary, 86th Cong., ist Sess. (1959), p. 159 
(statement of Joseph S. Clark, U.S. Senator from Pennsylvania). 

*® Senate bill 18, as reported in The Birmingham News, Feb. 6, 1959. 
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AFTERMATH IN BIRMINGHAM : THE ASBURY HOWARD CASE 


The facts about voting in some parts of Alabama which were 
brought out at the Commission’s December hearing only hardened the 
determination of some Alabama citizens to bar Negroes from the 
voting booths. If this was not made clear by the passage of the bill 
permitting the destruction of registration applications, then a devel- 
opment in Bessemer, near Birmingham, left little doubt. 

Asbury Howard, Sr., a Negro union leader in Bessemer, saw a 
cartoon in the Kansas City Call, a Negro newspaper. Mr. Howard 
thought it would be suitable for reproduction on a placard urging 
Negroes to register and vote. He employed a white sign painter to 
duplicate the cartoon on the placard. 

On Thursday, January 29, 1959, Police Chief George Barron of 
Bessemer went to the sign painter’s shop. The placard was still on 
the drawing board. It had not been publicly displayed. Chief Bar- 
ron arrested the sign painter, charging him with violation of section 
2572 of the Bessemer City Code, which prohibits the publication of 
libelous and obscene material. Chief Barron then went to the service 
station operated by Mr. Howard and arrested him. Later, in jail, 
Mr. Howard also was charged with violating section 2572. 

Trial was set for January 24, 1959, before City Recorder James 
Hammonds. Negroes who came to the city hall that day were 
searched before being permitted to enter. White persons who came 
to hear the trial were not. The sign painter, who did not have a 
lawyer, entered a plea of guilty. 

Asbury Howard’s lawyer entered a plea of not guilty. Chief Bar- 
ron was the sole witness for the city. He testified that he went to 
the sign painter’s office on a “tip,” confiscated the sign, learned who 
had ordered it, and then had arrested Mr. Howard. He conceded 
that Mr. Howard had committed no offense in his presence that day, 
nor had he been guilty of loud or boisterous conduct. 


Mr. Howard was found guilty as charged. Both he and the sign | 


painter were sentenced to 6 months in jail and ordered to pay $100 
fines. 


While David H. Wood, counsel for Mr. Howard, was occupied 


with details necessary for preparing an appeal for both defendants, 
Police Detective Lawson Grimes told Mr. Howard to leave the court- 
room and go downstairs. Mr. Howard met a group of white men, 


later estimated to number about 40 or 50. Among them was a city , 


policeman named Kendricks. Without provocation, the white men 
attacked Mr. Howard. His son, Asbury Howard, Jr., called out a 
warning to his father at the moment of attack. Several white men 
prevented him from going to his father’s aid, drawing knives and 
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blackjacks from their pockets. As he pressed forward, he, too, was 
struck, knocked down, and beaten. 

A police officer returned to the courtroom to inform Mr. Wood of 
what had happened, and the attorney hastened to the rescue of the 
Howards. The younger Howard was taken to jail, charged with 
resisting arrest and disorderly conduct, and released on $600 bond. 

Asbury Howard, Sr., was taken to Bessemer General Hospital, 
where his head wounds were closed with 10 stitches. At this writing, 
his conviction was still pending appeal.® 

The Alabama story is not ended. 





* Nationwide newspaper reports, augmented by a statement to the Commission by Mr. 
Wood, counsel for Mr. Howard, Sr., are the sources of this information. 








CHAPTER VI. LOUISIANA ROADBLOCK 


In November 1958, the first of a continuing stream of affidavits 
alleging denial of the right to vote were received by the Commission 
from Negro citizens of Louisiana. The complainants alleged either 
that they had been denied the right to register in the first place, or that, 
having been registered, their names were removed from the rolls and 
that they were not allowed to register again. 

As with all complaints meeting the requirements of the Civil Rights 
Act, the Commission conducted a field investigation in which all the 
complainants were interviewed. It also collected all available voting 
statistics. 

According to figures published by the secretary of state of Louisiana, 
there were 132,506 Negroes registered in 1959 and 828,686 whites. 
Voting-age Negroes in 1950 comprised about 30 percent of the voting- 
age population; in 1959 they comprised 13 percent of the registered 
voters. In 18 of the State’s 64 parishes more than half of the 1950 
voting-age Negroes were registered. But in four parishes in which 
voting-age Negroes far outnumbered voting-age whites—East Carroll, 
Madison, Tensas, and West Feliciana—no Negro was registered in 
1959. In nine other parishes with substantial voting-age Negro popu- 
lations, fewer than 5 percent of voting-age Negroes were registered. 
Moreover, in 46 of the 64 parishes, the number of registered Negroes 
had declined since 1956, in some cases by dramatic proportions such 
as in Red River where the number dropped from 1,360 to 16, or St. 
Landry, from 13,060 to 7,821, or Webster, from 1,776 to 83. In only 
14 parishes had Negro registration increased; in each case the in- 
creases were relatively slight. 

After these preliminary studies, the Commission moved to examine 


official State registration records. The request was made of Attorney - 


General Jack Gremiilion, who by State law serves as counsel for 
registrars in matters concerning the Federal Government. By agree- 
ment with the attorney general, a Commission representative visited 
the registrars in two parishes—Caddo and Webster—on March 12, 
1959. The attorney general and several State and parish officials at- 
tended the meeting. 

The registrars were questioned orally about their official practices. 
But examination of their records was denied under a Louisiana law 
which permits such examination only by a registered voter of the 
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parish, and permits copying of the records only on petition of 25 
registered voters. 

Twice thereafter, William Shaw, counsel for the Joint Legislative 
Committee of the Louisiana Legislature, demanded in his capacity as 
attorney for the registrar of Claiborne Parish that the Commission dis- 
close the names of the complainants from that parish. He asserted 
that their affidavits were false and that their identity was required for a 
grand jury presentment on a charge of perjury instituted by his client. 
He also mentioned Louisiana statutes on accessories after the fact, 
stating that concealment of the identity of a person charged with 
crime would make the concealer liable for criminal prosecution. At- 
torney General Gremillion also tried several times to get the names. 
The Commission stood firm on its policy against divulging com- 
plainants’ names. 

Before deciding on a costly public hearing, the Commission resolved 
to try every other legitimate means of getting the needed information 
about voting in Louisiana. After negotiations between its staff 
director and the Louisiana attorney general, the Commission prepared 
interrogatories to be answered under oath by the registrars of the 
parishes involved. Attorney General Gremillion promised his co- 
operation. But when the interrogatories were sent to registrars in 19 
parishes, Mr. Gremillion took exception to the questions, and an- 
nounced that he saw no purpose in answering them. 

The Commission then decided to hold a hearing in Shreveport, 
Caddo Parish, La., on July 13, 1959. At this time, 78 sworn voting 
complaints had been received: 8 from Bienville Parish; 9 from Bos- 
sier Parish; 8 from Caddo Parish; 7 from Claiborne Parish; 11 from 
De Soto Parish; 2 from Jackson Parish; 1 from Ouachita Parish; 8 
from Red River Parish ; and 24 from Webster Parish. 

On July 8, after weeks of legal preparation and field investigation 
by the Commission staff, U.S. District Judge Benjamin Dawkins 
informed the Commission that the attorney general of Louisiana in- 
tended to apply for a temporary restraining order to enjoin the Com- 
mission from holding its July 13 hearing. (The attorney general had 
recently been confronted with a U.S. Department of Justice suit con- 
cerning a purge of Negro voters in Washington Parish.) Two days 
later, the suit was filed against members of the Commission, both indi- 
vidually and in their representative capacity. 

Judge Dawkins granted Commission representatives 90 minutes to 
prepare their response. The Attorney General of the United States, 
advised of the development, instructed the Commission agents to 
proceed as best they could until his own agents could reach Shreveport 
to defend the Commission in the suit. 
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While the Commission was preparing its answer, Vice Chairman 
Storey, a former president of the American Bar Association, was per- 
sonally served by the U.S. marshal with complaints in two civil ac- 
tions. One was a suit brought by the registrars in their individual 
capacities and as registrars against the Commissioners individually 
and as members of the Commission. This suit challenged the consti- 
tutionality of the Civil Rights Act of 1957, which created the Com- 
mission. The other suit was brought on behalf of various citizens of 
Louisiana who had been subpenaed by the Commission to testify con- 
cerning their activities in purging registered voters and any knowl- 
edge they might have as former registrars. 

At 5:30 p.m. on July 12, less than 16 hours before the Commission 
hearing was scheduled to begin, Judge Dawkins issued the restraining 
order. As a Federal executive agency, he ruled, the Commission is 
subject to the Administrative Procedure Act, which requires that 
persons affected by agency action must be timely informed of the 
matters of fact and law asserted. Recalling the traditional right to 
be confronted by one’s accusers and allowed to cross-examine them, 
Judge Dawkins declared that there was every reason to believe that 
some of the complainants who had filed complaints with the 
Commission— 
will testify that plaintiffs have violated either the State or Federal laws, or 
both. Plaintiffs thus will be condemned out of the mouths of these witnesses and 
plaintiffs’ testimony alone, without having the right to cross-examine and thereby 
to test the truth of such assertions, may not be adequate to meet or overcome 
the charges, thus permitting plaintiffs to be stigmatized and held up, before the 
eyes of the Nation, to opprobrium and scorn. 

Judge Dawkins concluded with a statement that the constitution- 
ality of the 1957 Civil Rights Act would be adjudicated by a three- 
judge Federal court. 

Commenting on the Judge’s ruling, the Washington Post observed : 

The Administrative Procedure Act was intended to apply to agencies which 
make rules or adjudicate cases. The Civil Rights Commission does neither, 
of course. It is a factfinding body. . . . To require it to file formal charges and 
go through the courtroom practice of cross-examination when it is not prose- 
cuting or trying or judging anyone—when it is not engaged in any sort of ad- 
versary proceeding—would be sheer nonsense making the discharge of its real 
function impossible. 

Meanwhile, in Shreveport, staff members added: up costs of pre- 
paring for the hearing and found that those which would have to 
be incurred again if the judge’s order were set aside and the hearing 
finally held were over $12,000. ‘The Commission decided to ask that 
the plaintiffs be required to post a $10,000 security bond. Judge 
Dawkins refused. This time he concluded with the observation that, 
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while his restraining order might be set aside as wrongful, “it is all 
part of the game.” 


THE LOUISIANA COMPLAINTS 


The testimony which complaining witnesses had been prepared 
to offer at the Shreveport hearing, plus the Commission’s own field 
investigations, indicated three major techniques of voting denial. 

First, in the parishes of Madison and East Carroll, no Negro was 
registered, or had ever been registered to vote. Seven witnesses were 
prepared to testify concerning the situation in these parishes. An 
effective bar to Negro registration is the requirement exacted by the 
registrars that each prospective registrant obtain two registered voters 
to swear to his identity. Since no Negroes were registered in either 
parish, and since no white person (with one exception) would vouch 
for a prospective Negro registrant, the complainants were effectively 
stalled. One of the witnesses, a former Army sergeant and still an 
active reservist, had fought on the Normandy beaches, been awarded 
four Battle Stars, was adequately educated and apparently well quali- 
fied to vote. 

Second, in the parishes surrounding and including Shreveport sev- 
eral of the witnesses had been excluded from registration by prelimi- 
nary questioning on the part of the registrars before even receiving 
a registration form. This process is without sanction in Louisiana 
law. Some of the witnesses had voted in other States before trying 
to register in Louisiana; others were veterans, professional people, and 
educators. In other parishes in this area complainants had been reg- 
istered for some years, but were purged from the registration lists. 
Upon attempting to reregister they were met with the rigid standards 
arbitrarily imposed as a result of the campaign initiated by the Joint 
Legislative Committee of the Louisiana Legislature in December 1958 
and continuing in January and February, 1959. The announced pur- 
pose of the chairman of the joint legislative committee was to reduce 
Negro registration in the State of Louisiana from 130,000 to 13,000. 

At a series of meetings held throughout the State in these months, 
registrars were instructed in the procedures of a strict interpretation 
of the Louisiana registration laws. The instruction was directed by 
State Senator William Rainach, chairman of the joint legislative 
committee, but was conveyed to the registrars by the committee’s at- 
torney, William Shaw. At the meetings Mr. Shaw documented his 
instructions by reference to statutes, legal opinions, and particularly 
the booklet, “Voter Qualification Laws in Louisiana.” The front and 
inside covers of this Citizens Council pamphlet are reproduced on 


page 102. 
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VI. Facsimile of Instructions for Registrars and Others in Louisiana. : 
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« Foreword - 
Blee Control — The Gea) of the NAACP and 
the Communists 


The Communists and the NAACP plan to register 
and vote every colored person of age in the South. 
While the South has slept, they have made serious 
progress toward their goal in all the Southern states, 
including Louisiana. 


They are not concerned with whether or not the 
colored bloc is registered in accordance with law. 
They are interested only in seeing that all persons 
in this tloc are registered and in using their votes 
to set up a federal dictatorship in the United States. 


They plan to divide the people of the South, and 
to take us over, state by state, and parish by parish. 
They would do this by trading the minority bloc 
back and forth between our split-up factions until we 
have sold our heritage of freedom and self-govern- 
ment for a shifting parcel of NAACP and Communist 
controlled votes. 


The Enforcement of Voter Qualifications Laws 
im Louisiana 


At least ninety percent of the bloc that they yun 
to misuse would have to be illegally in 
Louisiana because ninety percent of them cannot 
meet the voter qualifications prescribed by law. In 
fact, ninety percent of this bloc now registered and 
being used by the NAACP to control some of our 
elections, are registered in violation of our laws and 
illegally influencing the election of our 


The People, the Officials and the Citizens’ 
Councils in Law Enforcement 


It has become vitally important that the people see 
to it themselves that the Registrars of Voters through- 
out the state comply fully with the provisions for 
qualifications of voters set forth in our Constitution 
and our Statutes. 


The ACCL has prepared this manual of legal pro- 
cedure which Registrars in Louisiana may follow in 
preventing illegal registration. The manual outlines 
the methods by which parties who have been regis- 
tered illegally may be removed by law from the reg- 
{stration rolls. 


The consistent use of this manual! will be especially 
helpful to our state and local officials, and local 
Citizens’ Councils in lending the Registrars of Voters 
the support and guidance that they must have in 
carrying out the all-important job of enforcing our 
voter qualification laws. 


The Key te Victory 
We are in a life and death struggle with the Com- 
munists and the NAACP e maintain segregation and 
to preserve the liberties of our people. 


The impartial enforcement of our laws is the SEY 
TO VICTORY in this struggle. 
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Form No. 5 


CONSTITUTIONAL TEST FOR REGISTRATION 


Applicant shall read to the Registrar of Voters and give a reasonable interpretation 
of the following clauses of the Constitution: 


The Legislature shall provide by law for change of venue in civil and criminal cases 
(Art. 7 Sec. 45 La. Const.) 


exercise of of the State shall never be abridged 
mest 19 Sec. iste Conk) 


Prescription shall not run the State in any civil matter 
(Art. 19 Sec. 16 La. Const. 


(The above qualification test and a registration application form provided for by Section 1 (c), Article 
VIII of the Louisiana Constitution, (Form LR-1), were received by me from the._.___._....._.__Parish Reg- 
istrar of Voters upon my request to register, and I have signed both for acknowledgement and identification 
with my application to register.) 


Applicant for Registration 
Ward. Precinct_____ 





(Over) 


Facsimile of Constitutional Test for Registration of Voters Used in 
- Louisiana. 


In instructing the registrars, Mr. Shaw stressed that applicants 
must be of good character and be able to interpret any clause of the 
Constitutions of Louisiana or the United States. As a test of intelli- 
gence, he advised the registrars to use a set of 24. model cards dis- 
tributed at the meetings. One of them is reproduced on this page. 
Mr. Shaw asserted that constitutional interpretations are tests of native 
intelligence and not of book learning; that experience teaches that 
most white people have this native intelligence while most Negroes do 
not. As a further precaution, however, he instructed the registrars 
not to tell any Negro applicant the number of his ward or precinct, 
and not to help him fill out his application card. 

Senator Rainach himself informed the registrars that “you don’t 
have to discriminate against Negroes” to keep them off registration 
rolls, because “nature has already discriminated against them.” Pro- 
claiming that “a large number of Negroes just can’t pass the test for 
registration,” he concluded: 


The tests are based on intelligence, not education, and intelligence is some- 
thing that is bred into people through long generations. 


Third, in Washington Parish during May, June, and July of 1959, 
over 1,300 of approximately 1,500 Negro registrants were stricken 
from the rolls on the basis of challenges filed by members of the citi- 
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zens council of that parish. Virtually all of the Negroes whose names 
were removed from the rolls had been challenged by four white 
residents of Washington Parish. The most common basis for these 
challenges was alleged errors in spelling on the application forms. 
Investigation revealed that the challengers themselves misspelled 
words when filling out the challenging affidavits. For a sample, 
with names of voter and challengers masked out, see facsimile below. 


AFFIDAVIT IN CASE REGISTRATION 
OF VOTER IS CHALLENGED 


STATE OF LOUISIANA 
PARISH OF. 


Personally came and ap’ fore a 


(Deputy) Registrar of Voters in and for the Parish of 
State of Louisiana. 


sical si sca igs a acca at 
who being duly sworn, do depose and say: 
That they are bona fide registered voters of this parish; that after reasonable investigation by 


them, and each of thep, and on information and belief, that. SE 


Registered from._ eS 
@funicipal number and street, if any) 


To whom was issued registration certificate No._.-_-_»_>EE Es Ward 


—_—________, of this Parish, is illegally registered or has lost his or her right 
ws (das GM pk they are registered, for the following reasons: 


Np 


And should be erased from the Official Precinct Register of Ward__,_. Precinct_______., 
that this affidavit is made for the purpose of causing said name tg be eraged. 


_—_—  —- — Se 


Sworn to and subscribed before me, on thia_ _2© ds yr 274 ag 0 


eee iid a 


(Deputy) Registrar of Voters 


Facsimile of Affivadit Used for Challenging the Registration of a 
Voter in Louisiana. 
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TaBLE 13.—White registration, selected Louisiana parishes using permanent 








registration 
Registration 
1950 popu- 
Parish lation 
March October May November 
1956 1956 1958 1958 
Rs cer tkdeccissnee hun isén. «>to 19, 105 5, 328 5, 282 4, 700 4, 759 
Tie Gelisc cites a 24, 398 5, 640 5, 692 5, 464 5, 511 
Tees FOTIA... « oninnicage Shh ac tccdntactes 19, 133 2,812 2, 818 2, 656 2, 449 
Get Fenn ct ccccd Beceoecsacabobace 74, 713 24, 184 23, 485 23, 731 21, 983 
Oe TRF. Sil niin ae MBincss~ 5. 78, 476 21, 708 21, 962 13, 925 15, 469 


a es ee 19, 141 6, 895 6, 895 3, 463 3, 933 





TastE 14——Negro registration, select Louisiana parishes using permanent 
registration 





1950 popu- 
Parish lation 











March 
1956 


October 
1956 


May November 
1958 1958 





CO a 19, 105 35 2 23 
WO BOR ccciscitanicicccqeliastcacbinnspiguss 24, 398 770 489 493 
PD ee Sian 19, 133 1, 319 1, 224 450 
ORR... actienncinctcegiieksciacapaipea 74, 718 889 799 776 
Oh, LAE ott 2 dant ida howasnedpiies 78, 476 13, 060 6, 440 7,181 
ee ee ee ee 19, 141 1, 009 348 368 





1 cS 
Parish ‘on 
Ce iaiteticsitbiinendtnedstareineden 10, 293 
ik ceene de cnaccscadshsccsctbanses 6, 244 
Gite anndiesndcedkkecsbaceacdace 11, 834 
Cac anitciccncencsccdcstacatancnes 14, 398 
Ci ciecicevpedimmesstocenaasen 16, 302 
iititedcscxccaensctancsoneeeunewen 29, 376 
i iicdanctasessccoscitlcacnsiscageeeeaueee 14, 263 
Sis ica vnnitae soda beans 12, 717 
Se iticitentitnrtmtsnindanibemenaibie 25, 782 
Sia aaa inicbiva ms aajncaesticelidesaialy llc 20, 054 
I etcariissticretndcsindin didn: deonitaes 17, 451 
I ik cneeinnciinitntgckhnciglaisiningtds 32, 038 
Natchitoches. .--- Rintssdneawtbheneaes eaten 38, 144 
OND I. ihia 5 cake edantecctestice 21, S41 
Be i ive ih nnn teein iain 12, 113 
Ee didininccscsasacaviadacekedaaedat 26, 672 
WEED atittconcadantaddpcbemananeils 11, 087 
lg Srnec di crentepectiaterne amesaes bani 9, 013 
i ahaee nec cosas neckaeed teu cnese 35, 848 
tek cb tacnarcandomedenaeanken 13, 209 
Le A 18, 974 
We in gdndaccneceatadd neatcetuads 35, 704 
Wee wee meemee se... cs 11, 738 
Ta acct ce hls ncaactptn ve cla thcitintd 17, 248 
eb acecctciattmninianssnccceie 10, 160 


I hcp ilhticnsccarisialn ecstiecntac 16, 119 
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TaBLe 16.—Negro registration, Louisiana parishes using periodic registration 
ni peepee 











Registration 
1950 popu- 
Parish lation 
March October | May 1958 | November 
1956 1956 1958 

DB iti deh nisin 10, 293 450 124 38 38 
SN ab IES. be cnc ctalitindnenaceh eee 6, 244 236 184 47 76 
te so. 2 bbe 11, 834 330 349 183 187 
Ih Sorte cn nccduthbalncoccanweute 14, 398 587 534 121 176 
mee Carroll. J55dc.....5.8c8ik.... 5 Heid 16, 302 0 0 0 0 
ae: ee Se 29, 376 650 649 232 304 
Tn i ncnk Sedetecnsnc cadens nth detes 14, 263 864 864 376 525 
NN haa hc ee Ed 12, 717 742 364 96. 157 
ee eae 25, 782 1, 166 1,011 441 470 
IIR Soi ee ote cne sachte ninco ne 20, 054 1, 162 1, 252 428 564 
NIUE s siiciccakncducsansodionsscapenuahs 17, 451 0 0 0 0 
a rn rere ners 32, 038 935 947 196 205 
POOOGNNOOIOD . as erase tbateeshsccccccccccs 38, 144 2, 954 2, 993 998 1, 396 
I cincinnati 21, 841 1, 319 1, 326 574 635 
ON iene wedding ee ee ek aie! 12, 113 1, 512 1, 362 15 15 
MUUU nc cbe a aetabin chan c BED xxncbhoccall 26, 672 740 742 177 179 
Bp ccrtas rcicseitinsnsischscaiiilonbenstiaacaeidaniandes 11, 087 802 802 162 340 
a TR cde ccitecnctdccc. ccs ec 9, 013 1, 694 1,614 851 1, 059 
a ee Se a 35, 848 2, 668 2, 670 2, 347 2, 659 
cca te dnecaccadute tcackecsan tren 13, 209 0 0 0 0 
Ne oe ee a ee Tee 18, 974 891 892 588 640 
I che ebdaaiacannnd ete cnenknak wee 35, 704 1, 769 1, 773 79 80 
Wrese: Deters Miu@e: 6k Sc 11, 738 1,017 1,036 577 615 
Pe COON Scan nec ee sh cence 17, 248 292 292 69 70 
RE eee sey See, 10, 169 0 0 0 0 
a Nn 16, 119 1, 430 1, 442 581 665 
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CHAPTER VII. FEDERAL POWERS TO PROTECT THE FRANCHISE 


“This Constitution and the Laws of the United States which shall 
be made in Pursuance thereof * * * shall be the supreme Law of 
the Land; and the Judges in every State shall be bound thereby, 
any thing in the Constitution or Laws of any State to the Contrary 
notwithstanding.” 
—U.S8. Constitution, Article VI (second paragraph). 


The events reported in the preceding chapters have convinced this 
Commission that qualified American citizens are, because of their race 
or color, being denied their right to vote. The question is: “What 
can the Government of the United States do about these clear 
violations of its fundamental law ?” 

The initial power of the States to determine voting qualifications 
is unquestioned. But it isnot unlimited. The powers of the Federal 
Government to protect the franchise derive from certain provisions 
of the Constitution, as implemented by the Congress and interpreted 
by the Supreme Court. Together, these form the Federal ground 
rules within which the States may grant or withhold the franchise. 
In summary, these constitutional provisions declare that— 

(1) all persons born or naturalized in the United States and 
subject to the jurisdiction thereof, regardless of race, are 
citizens; * 

(2) these citizens shall not be denied their voting rights because 
of race, color, or sex; ? 

(3) those persons voting for U.S. Senators and Representatives 
shall possess the same qualifications as those entitled to vote for 
members of the most numerous branch of the State legislature; * 

(4) Congress is empowered to enforce these provisions by 
appropriate legislation.‘ 


ARTICLE I 


Section 2. The House of Representatives shall be composed of 
Members chosen every second Year by the People of the several 
States, and the Electors in each State shall have the Qualifications 
requisite for Electors of the most numerous Branch of the State 
Legislaure. 

Article I, section 2, thus provides that electors for Members of Con- 
gress shall have qualifications requisite for electors of the most numer- 
ous branch of the State legislature.* This is the basic source of every 

1 Fourteenth Amendment, sec. 1. 

? Fifteenth Amendment, sec. 1; Nineteenth Amendment. 

* Art. I, sec. 2, and Seventeenth Amendment. 

‘Fifteenth Amendment, sec. 2. 


5A similar provision regarding qualifications for electors for senatorial candidates is 
found in the Seventeenth Amendment. 
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State’s power to determine which of its citizens may vote. By pre- 
scribing and administering voting qualifications, the States effectively 
determine who may vote in a national election. But this does not 
mean that the right is derived from the States. For the Supreme 
Court has ruled that the right to vote for Members of Congress is a 
right derived from and secured by the Constitution of the United 
States.* 

The elective rights guaranteed by the Fourteenth Amendment afford 
protection only against deprivations by States, and those guaranteed 
by the Fifteenth Amendment only against deprivations by the United 
States and the States. The right to vote for Members of Congress, 
on the other hand, is secured against the actions of individuals as well 
as States.’ 

Controversy over the extent to which the power of the United States 
can be employed to protect the integrity of national elections has 
arisen on several occasions. Efforts to exercise the Federal power have 
proceeded predominantly under criminal statutes against conspiracies.® 

The fact that State officers are elected at the same time and place 
as national officers does not annul the powers of Congress to protect 
the integrity of the election as it affects national officers.° 

In 1894, Congress repealed major substantive portions of election 
laws that had been passed in the Reconstruction years of 1870-72 and 
had made interference with national elections an offense against the 
United States.° But it did not repeal the enforcement provision.” 





*Ha parte Yarbrough, 110 U.S. 651 (1884). U.S. v. Classic, 318 US. 299 (1941). 
On the premise that the right to vote for members of Congress has its foundation in the 
U.S. Constitution, the Supreme.Court has determined two principles: (1) When an 
individual brought action to recover damages because an election board in South 
Carolina had rejected his vote in a congressional election (Wiley v. Sinkler, 179 U.S. 58 
(1900)), it was decided that a procedural statute authorizing direct appeal to the 
Supreme Court was lawful, because obstruction or application of the U.S. Constitution had 
been involved. (2) When a natural-born white citizen in Tennessee brough action for 
damages because he had not been permitted to vote for his Congressman, it was decided 
that this was a Federal question and should not have been dismissed by a trial court for 
lack of jurisdiction (Swafford v. Templeton, 185 U.S. 487 (1902) ). 

™U.S. v. Classic, 318 U.S. 209 (1941). This can afford a greater area of protection 
to participation in elections for Members of Congress than is secured through the 
Fourteenth and Fifteenth Amendments. 

®The general conspiracy statute, 18 U.S.C. 871, relates to conspiracies to commit 
offenses against the United States or to defraud the United States. The civil rights 
conspiracy statute, 18 U.S.C. 241, is calculated to protect a citizen in the free exercise 
or enjoyment of rights secured by the United States Constitution or laws. The latter 
conspiracy law will be discussed later in detail. However, it should be noted that to 
prove conspiracy in a ballot-stuffing charge, for instance, it would not be enough simply 
to state that the action had affected the election of national officials. The indictment 
would have to be drawn to indicate that the stuffing of the ballot box had deprived certain 
citizens of the enjoyment of their rights under the Constitution to vote for the election 
of national officials. 

®In the Yarbrough case, supra, pp. 661-2, the Supreme Court noted that “it is only 
because the Congress of the United States through long habit and years of forbearance 
has, in deference and respect to the States, refrained from the exercise of these powers, 
that they are now doubted.” 

10 These statutes are discussed more specifically under the section dealing with art. 1, 
sec. 4. 

1118 U.S.C. 241, which is still effective. 
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Subsequently, a number of cases arose dealing with protection of the 
integrity of national elections. The Supreme Court held that— 

(1) the failure of an election board to include the vote of 11 
precincts for congressional candidates was unlawful because the 
right to vote includes the right to have the vote counted honestly 
and fairly; *? 

(2) a conspiracy to bribe voters at an election for national 
officers was not an interference with rights guaranteed by article 
I, section 2, to other qualified voters. 

(3) it was unlawful for election officials to conspire to stuff a 
ballot box at which a U.S. Senator was being chosen." 

Nowhere has article I, section 2, been more useful than in connec- 
tion with problems of discrimination in primary elections. One of 
these problems was the so-called white primary, which for years in the 
South had been effectively employed as a method of depriving Ne- 
groes of an opportunity to vote. 

Concerning the beginning and the historical evolution of the “white 
primary” as a device for curbing Negro suffrage, we are privileged 
to draw from George W. Spicer’s comprehensive article, “The Su- 
preme Court and Racial Discrimination.” ** Its use as a means for 
systematically excluding the Negro from the polls in the one-party 
South resulted from the fact that anyone barred from the primary 
was effectively disfranchised. The general election merely formalized 
and legalized the choices made in the Democratic primary. 

Inspiration for the first legislative prescription of the “white pri- 
mary” apparently came from the inconclusive decision of the Supreme 
Court in Newberry v. United States1* The Court declared that a 





2 United States v. Mosley, 238 U.S. 383 (1915). It was argued in this case that what 
is now 18 U.S.C. 241 was not intended to embrace interference with voting. The reason- 
ing back of this was that section 4 of the act of May 31, 1870, specifically punishing inter- 
ference with voting at an election was repealed in 1894, Therefore, it was contended 
that sec. 6 of the same act, which was directed against acts of violence, was not applicable 
to interference with voting. But such arguments were rejected and the Court noted 
that sec. 6 through various reenactments was not limited to acts of violence, but dealt 
with all Federal rights in more general terms. 

4% See United States v. Gradwell, 248 U.S. 476 (1917). In United States v. Bathgate, 
246 U.S. 220 (1918), the Supreme Court held that the civil rights conspiracy statute 
18 U.S.C. 241, did not embrace conspiracy to bribe voters in an election at which a 
U.S. Representative, a Senator, and presidential electors were chosen. Bribery was con- 
sidered to be an offense only under the statutory provisions which had been repealed in 
1894. Bribery of voters should be distinguished from attempts to bribe officials of the 
United States, which offenses are treated specifically in criminal statutes other than those 
employed in protecting national elections. 

% United States v. Saylor, 322 U.S. 385 (1944). The import of the Saylor decision must 
be that, although the 1894 repeal ended direct control and supervision, it did not remove the 
authority to punish frauds affecting national elections when they are disclosed. 

%11 Vand. L. Rev., 823-81 (1958). The reader is also referred to George W. Spicer’s 
The Supreme Court and Fundamental Freedoms, copyright Appleton-Century-Croft, 1959. 
The rise and demise of this technique is one of the most significant developments of feder- 
alism in the entire area of civil rights conflict. While considered under this section 
dealing with art. 1, sec. 2, the problem might as accurately have been treated under 
art. 1, sec. 4. P 

#256 U.S. 232 (1921). 
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primary is no part of an election, and hence that the part of the 
Federal Corrupt Practices Act intended to limit the expenditures of 
a senatorial candidate in a primary was unconstitutional. 

Soon after this decision, the Texas Legislature enacted a law bar- 
ring Negroes from the polls in any Democratic primary in the State. 
This law was invalidated by the Supreme Court in Vivon v. Hern- 
don*' as a violation of the equal protection of the laws. The attempt 
to vest the same power of discrimination in the State executive com- 
mittee of the party failed because the committee received its authority 
to act from the legislature and hence was an agent of the State."* 

But in Grovey v. Townsend, in 1935, the Court upheld the 
exclusion of a Negro voter from the Democratic primary under a 
resolution of the State Democratic convention. Here the Court de- 
clared that to deny a vote in a primary was a mere refusal of party 
membership in a private organization, with which “the State need 
have no concern.” The action by the State Democratic convention 
was considered not to be State action. 

The great turning point came in 1941 in the Classic case.” Here the 
Court held that section 4 of article I of the Constitution authorizes 
Congress to regulate primaries as well as general elections where the 
primary is by law an integral part of the procedure of choice [of a 
representative in Congress], or where in fact the primary effectively 
controls the choice. That qualified citizens and inhabitants of a State 
have a constitutional right to choose Congressmen was underscored 
by the Court in the following language: 


Obviously included within the right to choose, secured by the Constt- 
tution, is the right of qualified voters within a State to cast their ballots 
and have them counted at congressional elections. * * * And since the con- 
stitutional command is without restriction or limitation, the right, unlike 
those guaranteed by the Fourteenth and Fifteenth Amendments, is secured 
against the action of individuals as well as of States. * * * 

* e ¥ * > * a 

Where the State law has made the primary an integral part of the pro- 
cedure of choice, or where in fact the primary effectively controls the 
choice, the right of the elector to have his ballot counted at the primary is 
likewise included in the right protected by article I, section 2. And this 
right of participation is protected just as is the right to vote at the 


election. * * *™ J 
Then in 1944 in Smith v. Allwright, the “white primary” was out- 
lawed as violative of the Fifteenth Amendment. The Court declared 
that the constitutional right to be free from racial discrimination in 


17 273 U.S. 536 (1927). 

%8 Nixon v. Condon, 286 U.S. 73 (1982). 

2° 295 U.S. 45 (1985). 

» United States v. Classic, 8313 U.S. 299, 818 (1941). 
= 313 U.S. 299, 314, 315, 318 (1941). 

3 321 U.S. 649, 664, 661 (1944). 
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voting “is not to be nullified by a State through casting its electoral 
process in a form which permits a private organization to practice 
racial discrimination in the election.” Declaring that “it may now 
be taken as a postulate that the right to votein * * * a primary * * * 
without discrimination by the State * * * is a right secured by the 
Constitution,” the Court went on to hold that, since by State law the 
primary was made an integral part of the State election machinery, 
the action of the party in excluding Negroes was action by the State 
and consequently in violation of the Fifteenth Amendment. Thus the 
controlling issue here as in the Grovey case was whether the Negro had 
been barred from the primary by State action. The Court held that 
he had, and consequently Grovey v. Townsend was overruled. 

Although this decision greatly stimulated Negro participation in 
Southern primaries,” the resistance to it in most of the affected States 
was prompt and determined. South Caroijina and Alabama led the 
way.** 

South Carolina promptly repealed all statutory ** and constitu- 
tional ** laws relating to primaries, and the Democratic primary was 
thereafter conducted under rules prescribed by the Democratic Party. 
This bold attempt to circumvent the Allwright decision was struck 
down by the United States district court in Elmore v. Rice.** 

Elmore had been denied the right to vote in the Democratic primary 
under rules promulgated by the Democratic convention, which limited 
the right to vote in the primary to white persons. Both the district 
court and the court of appeals ruled that the party and the primary 
were still used as instruments of the State in the electoral process, 
despite the repeal of all laws relating to primaries.” 

Note that the primary involved in the Allwright case had been 
conducted under the provisions of State law, not merely under party 
rules as in this case. Here the State had permitted the party to dis- 
criminate against the Negro voter in violation of the Constitution. 
The court of appeals put the question before it sharply in this way: 

The question presented for our decision is whether, by permitting a party 
to take over a part of its election machinery, a State can avoid the provi- 
sions of the Constitution forbidding racial discrimination in elections and 
can deny to a part of the electorate, because of race and color, any effective 


voice in the government of the State. It seems perfectly clear that the ques- 
tion must be answered in the negative.” 


230. Douglas Weeks, “The White Primary; 1944-1948,” 42 Am. Pol. Soci, Rev. 500 
(1948). See also Donald S. Strong, “The Rise of Negro Voting in Texas,” 42 Am. Pol. Sct. 
Rev. 510 (1948). 

“For efforts in other Southern States, see Weeks, supra note 23. 

* S.C. Acts, 1944, 23238. 

% $.C. Const. art. 2, sec. 10. 

™ 72 F. Supp. 516 (B.D.S.C. 1947)); 165 F. 2d 387 (4th Cir. 1947), cert. denied, 333 U.S. 
875 (1948). 

% Rice v. Elmore, 165 F. 2d 387, 388 (4th Cir. 1947). 

® Id. at 387-89. 
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Hence, “no election machinery can be upheld if its purpose or effect 
is to deny to the Negro on account of his race or color, any effective 
voice in the government of his country or the State or community 
wherein he lives.*° 

Still unyielding, the Democratic Party authorities of South Caro- 
lina sought to evade the Elmore decision by vesting control of pri- 
maries in clubs from which Negroes were barred, and by requiring 
of one who desired to vote in the primaries an oath, which was par- 
ticularly objectionable to Negroes, stipulating among other things 
that he believed in the social and educational separation of the races, 
This effort failed in both the district court * and the court of appeals * 
on the strength of the principle enunciated in the EJmore case. 

That principle was approved and applied by the Supreme Court 
of the United States in Terry v. Adams * in 1953. Here Fort Bend 
County, Tex., had for more than 50 years deprived Negroes of the 
ballot by setting up an “association” that included all white voters 
on the official list of the county and barred Negroes from membership. 
This organization, known as the Jaybird Democratic Association, 
claimed to be only a voluntary, private club with no connection what- 
ever with the State political or elective machinery. Its ostensible 
duty was merely to pick candidates for recommendation to the reg- 
ular party primary. Expenses were met by assessing the candidates, 
and no reports or certification of candidates were made to any State 
or party officials. Here Justice Black declared that the facts and 
findings brought the case squarely within the reasoning and holding 
of the Court of Appeals of the Fourth Circuit in the Zlmore case, in 
which the principle had been laid down that no election machinery 
could be upheld if its purpose or effect was to deny Negroes on account 
of their race an effective voice in the governmental affairs of their 
country, State, or community.** Indeed, as already pointed out, 
essentially the same principle had previously been enunciated in 
Smith v. Allwright when the Supreme Court said that the constitu- 
tional right to be free from racial discrimination in voting “is not to 
be nullified by a State through casting its electoral process in a form 
which permits a private organization to practice racial discrimination 
in the election.” ** 

Thus, as George W. Spicer comments, “a State cannot escape. the 
responsibility for unconstitutional discrimination by delegating 


* Td. at 892. 

* Brown v. Baskin, 78 F. Supp. 983 (H.D.S.C. 1948). 
*® Baskin v. Brown, 174 F. 2d 391 (4th Cir. 1949). 

@ 345 U.S. 461 (1953). 

*% Rice v. Blmore, 165 F.. 2d 387, 392 (4th Cir. 1947). 
% 321 U.S. 664. 
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power to accomplish this purpose to a private organization or by 
taking any action which permits a private organization to accomplish 
such a purpose. The State may not become actively identified with 
nor materially aid a private scheme of racial discrimination.” ** 

Alabama refused to follow the example of South Carolina, appar- 
ently through fear that primary elections could not be properly 
policed without State regulation. Instead, the State sought to limit 
registration and, consequently, voting to “properly qualified persons.” 
In 1946 the so-called Boswell amendment to the constitution of Ala- 
bama provided that only those persons can qualify as electors who 
can “understand and explain” any article of the Constitution of the 
United States, who are possessed of “good character,” and who under- 
stand “the duties and obligations of good citizenship under a republi- 
can form of government.” *” 

The amendment, however, was held unconstitutional by the Federal 
district court in Davis v. Schnell ** on the ground that it was “in- 
tended as a grant of arbitrary power in an attempt to obviate the 
consequences of the Smith v. Allwright” decision ** which invalidated 
the white primary system -in the Southern States. The Supreme 
Court refused to overrule the Federal district court’s decision.*® 

An amendment to section 181 of the Alabama constitution was 
made in 1951, designed to cure the weaknesses of the earlier Boswell 
amendment. In effect today, it requires voting applicants to be able 
to read and write “any article of the Constitution of the United 
States in the English language, which may be submitted to them by 
the board of registrars.” They must also be of “good character,” 
“embrace the duties and obligations of citizenship under the Con- 
stitution of the United States and under the constitution of the State 
of Alabama,” and to answer a written questionnaire which is designed 
to aid boards of registrars to pass upon the qualifications of each 
applicant. 

To summarize, the preceeding cases taken as a whole substantiate 
the proposition that actions taken by clubs, groups, or organizations 
cannot be considered private actions when they control the choice of 
public officials and the right of qualified citizens to participate freely 
in the exercise of their franchise. 


ARTICLE I 


Section 4. The Times, Places and Manner of holding Elections 
for Senators and Representatives shall be prescribed in each State 
by the Legislature thereof; but the Congress may at any time by 
Law make or alter such Regulations, except as to the Places of 
chusing Senators. 





* Spicer, op. cit. supra note 15, at 116. 

* Alabama constitution, sec. 181, as amended in 1946. 
* 81 F. Supp. 872 (1949). 

© 321 U.S. 649 (1944). 

“ Schnell v. Davis, 836 U.S. 983 (1949). 
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As the first exercise of its power to regulate the times and manne1 
of holding elections for Senators and Representatives, Congress in 
1842 passed a law requiring that Representatives be elected by dis- 
tricts.* Further legislation, passed in 1866, required that the two 
houses of State legislatures meet in joint session on a certain day and 
then meet every day thereafter to vote for a Senator until one was 
elected.“ This was prompted by the many deadlocks that occurred 
between the two houses of State legislatures over the election of 
Senators. It was not until Reconstruction, however, that the Con- 
gress, choosing to exercise extensively its powers under article I, sec- 
tion 4, passed the comprehensive Enforcement Act of 1870 and 
kindred measures.** These statutes spelled out a detailed program 
for control of elections of Congressmen. 

It was made a Federal offense to register falsely, vote without legal 
right, make false returns of votes cast, or bribe or interfere in any 
manner with officers of elections. It was also a Federal offense for 
any officer of elections to neglect duties imposed and required by State 
or Federal law. It was further provided that Federal judges might 
appoint persons to attend places of registration and election, armed 
with authority to challenge any individual proposing to register or 
vote unlawfully. These persons were to witness the counting of 
votes, and to identify the voters by their signatures on the registration 
and tally sheets. 

In 1894, Congress repealed ** the portions of this Reconstruction 
legislation dealing specifically with elections but left effective the 
portions relating to civil rights generally.*® 

The constitutionality of these laws was challenged a number of 
times before 1900. As a result of these challenges and resultant court 
interpretation, the following observations are warranted: 

1. Congress need not assume the entire regulation of elections for 
Senators and Representatives but can make partial regulations to be 
carried out in conjunction with the States. This means that regula- 
tions regarding elections may be made either wholly by State legis- 
latures, wholly by Congress, or partially by both. This concurrent 
authority is analogous to the regulation of interstate commerce by 
Congress. The laws made by Congress supersede those made by the 
States “so far as the two are inconsistent and no farther.” ** 


“5 Stat. 491 (1842). Prior to the passage of this legislation a number of States had 


sought to aid a particular political party by electing all of their Representatives on a 
general ticket. 


@ 14 Stat. 243 (1866). 

#16 Stat. 144 (1870); 16 Stat. 254 (1870); 17 Stat. 347-349 (1872). The Act of 
May 31, 1870 was amended by the act of February 28, 1871. 

“ 28 Stat. 36 (1894). 

“Reconstruction legislation that was not repealed has been invoked on numerous 


occasions to prosecute election offenses interfering with rights of voters as guaranteed 
by art. I, sec. 2. 


“ Ez parte Siebold, 100 U.S. 371, 386 (1879). 
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2. Enforcement of article I, section 4, may involve two sets of 
sanctions: (a) The States may enforce their own regulations, and 
(b) Congress may both punish delinquency of Federal officers and 
restrain persons who attempt to interfere with the performance of 
their duties. Since Congress may impose additional penalties for 
interferences committed by State election officials or for violation by 
such officials of duties under State as well as national laws, State 
officials may have a duty to the United States as well as to the State 
to obey the State laws.* 

3. Congress is empowered under article I, section 4, to enact leg- 
islation protecting a voter from personal violence or intimidation, 
and the election itself from corruption and fraud. 

4. Federal officers and employees who solicit or receive contribu- 
tions to procure the nomination of a particular candidate in a State 
primary election may be punished pursuant to article I, section 4.* 

5. The right of the Federal Government to regulate primary elec- 
tions conducted under State law for the nomination of Members of 
Congress is now settled where such primaries are effectively made or 
sanctioned under State law as “an integral part of the procedure of 
choice or where in fact the primary effectively controls the choice 

3? 50 

While it is true that Congress has required the election of Repre- 
sentatives by districts, it has left to the States the right to define the 
areas from which Members should be chosen. Some disputes have 
arisen concerning the validity of action taken by the States in setting 
up districts or in failing to redistrict. However, the courts have 
indicated that the power to set up districts is a function that is leg- 
islative in character. Thus it is similar to any other legislative 
enactments passed pursuant to the terms of a State constitution.” 

Congress enacted a law in 1911 °* requiring congressional districts 
to be composed of contiguous and compact territories containing as 
nearly as practical an equal number of inhabitants, However, the 
Reapportionment Act of 1929 omitted such requirements. As a 
result, certain States have created districts having blatantly unequal 
populations. They have also legislated other methods to assure that 
votes in rural areas count more than those coming from urban areas. 

4? See ex parte Siebold, ibid, and ex parte Clark, 100 U.S. 399 (1879), and United States 
v. Gale, 109 U.S. 65 (1883). Congress may adopt the statutes of the States and enforce 
them by its own sanctions to the end of protecting voters from intimidation or violence, 
and to see that corruption and fraud does not interfere with the election itself. In re 
Coy 127 U.S. 731, 752 (1888). 

* Ex parte Yarbrough, 110 U.S. 651, 661 (1884); United States v. Mosley, 238 U.S. 
383 (1915) ; United States v. Saylor, 322 U.S. 385 (1944). 

® United States v. Wurzbach, 280 U.S. 396 (1930). 

© United States v. Classic, 313 U.S. 299, 318 (1941). 

© See Smiley v. Holm, 285 U.S. 355 (1932); Koenig v. Flynn, 285 U.S. 375 (1932) ; 
Carroll v. Becker, 285 U.S. 380 (1932). 


*2 37 Stat. 13, 14 (1911). 
3 46 Stat. 21 (1929). 
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Such devices have been attacked as unconstitutional in that they did 
not allow voters of the more populous districts or urban areas their 
full right to vote and to equal protection of the laws. The Supreme 
Court has responded that such issues were not justiciable because they 
involved political matters, and that the courts therefore should not 
exercise jurisdiction.™ 


In Colegrove v. Green,* Mr. Justice Frankfurter in 1946 observed: 


Courts ought not to enter this political thicket. The remedy for unfair- 
ness in districting is to secure State legislatures that will apportion properly, 
or to invoke the ample powers of Congress. 


In MacDougall v. Green,® the Court said: 


It would be strange indeed, and doctrinaire, for this Court, applying 
such broad constitutional concepts as due process and equal protection of 
the laws, to deny a State the power to assure a proper diffusion of political 
initiative as between its thinly populated counties and those having con- 
centrated masses, in view of the fact that the latter have practical oppor- 
tunities for exerting their political weight at the polls not available to the 
former. The Constitution—a practical instrument of government—makes 
no such demands on the States. 


CONSTITUTIONAL ASPECTS OF THE POLL TAX 


There are now only five States that make the payment of a poll tax 
a prerequisite to voting—Alabama, Arkansas, Mississippi, Virginia, 
and Texas. Such requirements in their original purpose were doubt- 
less designed to disfranchise the Negro, but in later years they often 
operated to disfranchise whites as well. On the national level, 
efforts to eliminate the poll tax as a suffrage requirement have been 
confined largely to two methods: (1) invalidation by the Courts 
and (2), failing in this, the outlawry of the tax by act of Congress. 
Each of these methods will now be examined briefly. 


The contention that a poll tax as a qualification for voting in a 
State or Federal election is unlawful was brought before the Supreme 
Court in 1937, in Breedlove v. Suttles." The plaintiff had been ex- 
cluded from both State and National elections because of failure to 
pay a poll tax imposed by the State of Georgia. Against the con- 


See South v. Peters, 89 F. Supp. 672 (1950). Af’d 339 U.S. 276 (1950). Cox v. 
Peters, 342 U.S. 936 (1952) ; Wood v. Broom, 287 U.S. 1 (1932). Hartsfield v. Bell, 357 
U.S. 916. 

The Supreme Court itself, however, has been split on this issue. The minority view 
can be found in the following succinct statement of Justice Black, dissenting in Cole 
grove v. Green, 328 U.S. 549, 556, 570-571 (1946): “While the Constitution contains 
no express provision requiring that congressional election districts established by the 
States must contain approximately equal populations, the constitutionally guaranteed 
right to vote and the right to have one’s vote counted clearly imply the policy that State 
election systems, no matter what their form, should be designed to give approximately 
equal weight of each vote cast. * * * legislation which must inevitably bring about 
glaringly unequal representation in the Congress in favor of special classes and groups 
should be invalidated, ‘whether accomplished ingeniously or ingenuously.’ ” 

® $328 U.S. 549, 556 (1946). 

% 335 U.S. 281, 284 (1948). 

® Breedlove v. Suttles, 302 1.S. 277 (1937). 
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tention of Breedlove that the privilege of voting for Federal officials 
is one to which he was entitled under the Fourteenth Amendment, 
the Court concluded that to make the payment of poll taxes a pre- 
requisite of voting is not to deny any privilege or immunity pro- 
tected by the Fourteenth Amendment. 

Later cases ** involving the poll tax as a requirement for voting 
regard the matter as conclusively determined in Breedlove v. 
Suttles. 

FEDERAL ANTI-POLLTAX LEGISLATION 


Since 1939 more than a half dozen bills designed to prohibit the 
requirement of a poll tax for voting in a primary or other election 
for national officers have passed the House of Representatives but 
have failed in the Senate either through death in committee or sen- 
atorial filibuster—chiefly the latter. All of these bills are virtually 
identical in substance. A typical example is the one introduced by 
Senator Humphrey * on June 25, 1951. Section 3 of this bill would 
make it unlawful “to levy, collect, or require the payment of any 
poll tax” as a condition of voting in any national election. It fur- 
ther declares that any such action “shall be deemed an interference 
with the manner of holding such elections, an abridgment of the right 
and privilege of citizens of the United States to vote” for national 
officers “and an obstruction of tho operations of the Federal 
Government.” 

Most of the debate on this series of anti-polltax bills has centered 
about their constitutionality. Those who deny the constitutionality 
of this legislation base their case largely on section 2 of article I of 
the Constitution, and on court decisions respecting the qualifications 
of electors in national elections as subject to the limitations of the 
Fifteenth and Nineteenth Amendments. 

As early as 1884, the Supreme Court of the United States in Fa 
parte Yarbrough® declared that the States “define who are to vote 
for the popular branch of their own legislature, and the Constitution 
of the United States says the same persons shall vote for Members 
of Congress in that State. It adopts the qualifications thus furnished 
as the qualifications of its own electors for Members of Congress.” © 

The alleged competence of the Congress to prohibit State poll tax 
requirements in national elections is grounded upon a variety of 
arguments, the principal of which are (1) that the requirement of a 
poll tax is not a “qualification” in contemplation of section 2, of 
article I of the Constitution and (2) that even if the tax is a “qualifi- 
cation” under this action, it is limited by section 4 of article I. 

% Pirtle vy. Brown, 118 F. 2d 218 (6th Cir.), cert. denied, 314 U.S. 621 (1941) ; Butler 
v. Thompson, 97 F. Supp. 17 (E.D.Va), aff'd per curiam 341 U.S. 937 (1951). 

5 S§. 1734, 82d Cong., 1st sess. (1951). 


© 110 U.S. 651 (1884). 
@ Td. at 663. 
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Those who advance the first argument assert that the poll tax is 
only a means, and an unconstitutional one, of denying a fundamental 
right. Thus the power of Congress to outlaw the poll tax is brought 
under section 4 of the article I. If Congress should act under its 
power to regulate the time, manner, and places of electing Federal 
officials, it is asserted that Breedlove and other cases would no longer 
be significant, since Congress has not yet legislated on the question 
as it relates to the manner of holding elections.” 

The debate on these bills would thus seem to indicate that the con- 
stitutionality of Federal anti-polltax legislation is at least doubtful. 
Finally, it may be noted that the poll tax is not as serious a restriction 
as it once was, for it is difficult to administer so as to bar Negroes 
alone from the ballot box. Any administrative procedure by which 
the tax would be exacted from the Negro alone would most certainly 
be invalidated by the Federal courts. 


FOURTEENTH AMENDMENT 


Section 1. ... No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several 
States according to their respective numbers, counting the whole 
number of persons in each State, excluding Indians not taxed. But 
when the right to vote at any election for the choice of electors for 
President and Vice President of the United States, Representa- 
tives in Congress, the Executive and Judicial officers of a State, 
or the members of the Legislature thereof, is denied to any of the 
male inhabitants of such State, being twenty-one years of age, 
and citizens of the United States, or in any way abridged, except 
for participation in rebellion, or other crime, the basis of repre- 
sentation therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole number of 
male citizens twenty-one years of age in such State. * * * 

Section 5. The Congress shall have power to enforce, by appro- 
priate legislation, the provisions of this article. 


The most significant substantive section in the Fourteenth Amend- 
ment respecting voting is the first. This defines citizenship and then 
imposes restrictions upon the States through what are commonly 
known as the privileges and immunities, due process, and equal pro- 
tection clauses. While the Fourteenth Amendment is less precise 
than the Fifteenth in protecting the voting privilege, it has been used 
on numerous occasions to strike down State action that has caused 


discrimination between members of different races who attempt to 
vote. 


@See S. Rept. 530, 78th Cong., Ist sess. (1943) (III Sen. Mise. Rept. 2-3). 
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To understand fully the import of the Fourteenth Amendment in 
the area of voting, it is necessary to know its precise coverage. 


THE CONCEPT OF CITIZENSHIP 


1. Persons are citizens of the United States who, if subject to the 
jurisdiction of the United States, are born in the United States or born 
abroad of American parentage; or who become citizens by qualifying 
for it in accordance with naturalization statutes; or whose citizenship 
is thrust upon them, such as members of certain Indian tribes and in- 
habitants of certain dependencies of the United States.* 

2. The Fourteenth Amendment recognizes and establishes a distinc- 
tion between U.S. citizenship and State citizenship. For a citizen of 
the United States to be a citizen of a State he must reside in that State 
with a fixed intent to remain resident. Birth or naturalization in the 
United States does not alone confer State citizenship.™ 

3. While national citizenship was not created by the Fourteenth 
Amendment, it was therein made “paramount” to State citizenship.® 

4. National citizenship is not a qualification for voting in the absence 
of State constitutional or statutory requirements, so that a person could 
be a citizen of a State, thereby complying with residential voting re- 
quirements, yet not be a citizen of the United States.” 


PRIVILEGES AND IMMUNITIES 


1. The privileges-and-immunities clause is the only provision of the 
first section of the Fourteenth Amendment confined exclusively to citi- 
zens rather than persons generally. 

2. As a source of power to protect the franchise, the privileges-and- 
immunities clause has been rendered ineffective by interpretation. The 
courts have held that it only forbids a State to discriminate against 
citizens of other States in favor of its own. The clause has not been 
applied to voting controversies between a State and its citizens. In 
short, it does not convert the rights of the citizens of each State, as of 
the date when the Fourteenth Amendment was adopted, into privileges 
and immunities of U.S. citizenship. 





* Prior to the adoption and ratification of the Fourteenth Amendment, the Constitution 
contained no definition either of State or National citizenship. The Civil Rights Act of 
1866 (14 Stat. 27), enacted 2 years prior to the Fourteenth Amendment, had declared 
that all persons born in the United States and not subject to a foreign power, excluding 
Indians not taxed, were citizens of the United States. The Fourteenth Amendment, the 
second of the so-called Civil War amendments, became effective on July 28, 1868. It 
removed all doubt as to the legality of the Civil Rights Act of 1866 and superseded the 
decision of the Supreme Court in Dred Scott v. Sandford, 60 U.S. 393 (1857), which had 
denied United States citizenship to a Negro even though he had been born in the United 
States and had been descended from a Negro residing as a freeman in one of the States 
when the Constitution was adopted. The ruling in this case had been that the Negro 
was ineligible to attain U.S. citizenship either from a State or by virtue of birth in the 
United States. 

% Slaughter-House Cases, 83 U.S. 86 (1873). 

® Arver v. United States (Selective Draft Law Cases) 245 U.S. 366, 377, 388-389 (1918) 

* Baker v. Keck, 13 F. Supp. 486. McDonel v. State, 90 Ind. 320 (1883). 
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As stated in Edward S. Corwin’s basic work on the Constitution of 
the United States, the only privileges that the Fourteenth Amend- 
ment expressly protects against State encroachment are those “which 
owe their existence to the Federal Government, its National Character, 
its Constitution, or its Laws.” ® 

8. In Twining v. New Jersey,” the Court listed the following 
privileges and immunities as applying to U.S. citizens and, contrary to 
the allegations of litigants, not to those of State citizenship: 

the right to pass freely from State to State; 

the right to petition Congress for redress of grievances ; 

the right to vote for national officers ; 

the right to enter public lands; 

the right to be protected against violence while in the lawful 
custody of a U.S. marshal; 

the right to inform the U.S. authorities of violations of its laws. 

4. The protection of the franchise under the privileges-and-im- 
munities clause of the Fourteenth Amendment is slight. State action 
has been upheld against the charge of abridgment of this clause where 
it required that persons coming into the State make a declaration of 
intention to become citizens and residents thereof before being per- 
mitted to register as voters; *° where payment of poll tax was made a 
prerequisite of the right to vote; ™ where the right to become a candi- 
date for State office was involved; ™ and where there were established 
ostensibly unrealistic State requirements concerning formation and 
nomination of candidates for a new political party.” 


EQUAL PROTECTION OF THE LAWS 


1. The prohibition against denial of equal protection of the laws 
refers exclusively to State action. This means that no agency or in- 
strumentality of the State nor any person exerting State power may 





Edward S. Corwin, The Constitution of the United States, Analysis and Interpretation, 
U.S. Government Printing Office, 1953, p. 996, citing the Slaughter-House Cases. 

® Slaughter-House Cases, 83 U.S. 36 (1873) 79, citing the case of Crandall v. Nevada, 
73 U.S. 35 (1868) which was decided before ratification of the Fourteenth Amendment. 
Corwin summarizes the rights of citizens protected by implied guaranties of the Constitu- 
tion as listed by the Court in the above cases: “Right of access to the seat of government, 
and to the seaports, subtreasuries, land offices, and courts of justice in the several States; 
right to demand protection of the Federal Government on the high seas, or abroad; right 
of assembly and privilege of the writ of habeas corpus; right to use the navigable waters 
of the United States; and rights secured by treaty” (Corwin, supra at 967). Since these 
were privileges available to U.S. citizens even prior to the adoption of the Fourteenth 
Amendment, with which no State could interfere due to the principle of Federal supremacy, 
this interpretation reduced to insignificance the privileges-and-immunities clause of the 
Fourteenth Amendment (Corwin, supra at 966). It may well be, however, that had the 
ease involved protection against infringements based upon race, color, creed, or national 
origin rather than a grant of business monopoly, a different result would have obtained. 
The Supreme Court itself indicated this possibility. 

#211 U.S. 78, 97 (1908). 

7 Pope v. Williams, 193 U.S. 621 (1904). 

™ Breedlove v. Suttles, 302 U.S. 277 (1937). 

7 Snowden v. Hughes, 321 U.S. 1 (1944). 

™ MacDougall v, Green, 335 U.S. 281 (1948), 
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deny equal protection to any person within the jurisdiction of the 
State. This refers both to discriminatory legislation in favor of 
particular individuals as against others in like condition, and to the 
way a law is administered.” 

2. Unlike the privileges-and-immunities clause, the equal-protection 
clause provides a guaranty to any person within the jurisdiction of a 
State. It is not limited to citizens of the United States or of a State.” 

3. The equal-protection clause applies to all persons—individual, 
corporate, or otherwise—within the jurisdiction of a State. The 
restriction of “within the jurisdiction” in relation to individual persons 
has never required judicial construction, since article 4, section 2, 
of the U.S. Constitution has always entitled citizens of each State 
to the privileges and immunities of citizens in the several States.”° 

4. The clause does not require that identical treatment be accorded 
all persons without recognizing differences in relevant circumstances. 
It requires only that equal laws shall apply to all under like circum- 
stances in the enjoyment of personal and civil rights, in acquisition and 
enjoyment of property, and in access to the courts. It is intended to 
prevent undue favor, individual or class privilege, and hostile discrim- 
ination or oppression.” 

5. It was not intended to interfere with a State’s power, sometimes 
called police power, to prescribe regulations dealing with health, 
morals, education, peace, or to legislate for the purpose of increasing 
the industry, health, and prosperity of the state. This type of regu- 
lation may impose greater burdens upon some than on others, but it 
is designed to promote the general good rather than impose unequal 
or unnecessary restrictions upon any person. If these differences 
operate alike on all persons and property under the same circum- 
stances and conditions, they do not violate the equal-protection clause.” 

6. While State legislatures are allowed wide latitude in classifying 
for different purposes, they may not select certain individuals arbi- 
trarily for the operation of statutes. However, there is a strong pre- 
sumption that ostensibly discriminatory legislative classification is 
based on reasonable and adequate grounds.” 

™ Corwin, op cit. supra note 67, at 1141, citing Virginia v. Rives, 100 U.S. 313, 318 

(1880). Minneapolis & St. L.R. Co. v. Beckwith, 129 U.S. 26, 28 (1889). Yick Wo v. 
Hopkins, 118 U.S. 356, 373-374 (1886). 

™% Corwin, op cit. supra note 67, at 1143. Initially, the Supreme Court indicated doubt 
as to whether State discriminatory action not directed against Negroes as a class, on 
account of their race, would ever come within the purview of this clause. See Slaughter- 

House Cases, op. cit. supra note 68, at 81. However, this view was never enforced. A 
broad interpretation has prevailed so that the clause applies to all persons within a State 
without being limited to protect only certain persons of a particular race, color, or 
nationality. See Yick Wo v. Hopkins. supra, note 74, at 369. 

® Corwin, op cit. supra, note 67, at 1143; ef. Hillsborough v. Cromwell, 326 U.S. 620 
(1946). 

™ Id. at 1144-5; Truax v. Corrigan, 257 U.S. 312, 332-333 (1921). 

™% Jd. at 1144-5; Barbier v. Connoly, 113 U.S. 27, 31-32 (1885). 

Id. at 1145; Bachtel v. Wilson, 204 U.S. 36, 41 (1907). Lindsley v. Natural Carbonic 


Gas Co., 220 U.S. 61 (1911). Middleton v. Texas Power and Light Co., 249 U.S. 152, 
157 (1919). 
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7. The equal-protection clause does not require that all occupations 
called by the same name must be treated the same way. The State 
has discretion to stop short of covering with legislation all conditions 
it might have covered, and to except specific classes from certain laws 
if reasonable grounds are given.*° In short, there is no basis for claim- 
ing denial of equal protection because a particular statute does not 
go further, provided that the statute has a reasonable basis and that 
what it commands of one it commands of all others similarly situated.” 


THE FIFTEENTH AMENDMENT 


Section 1. The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude. 

Section 2. The Congress shall have power to enforce this article by 
appropriate legislation. 

The Fifteenth Amendment, ratified in 1870 as the third of the so- 

called Civil War amendments, is a principal source of substantive 

Federal protection in the area ef voting. It affords to every citizen 
a right to be free from discrimination in voting because of race, color, 
or previous condition of servitude. 

From one point of view the Fifteenth Amendment operates “as an 
immediate source of a right to vote.” * By this is meant, for example, 
that should a State by constitution or statute limit voting to “white” 
persons only, the Fifteenth Amendment would annul the discriminat- 
ing word “white.” In this sense the Fifteenth Amendment confers 
on the nonwhite the right to vote, provided he is otherwise qualified. 
Congress is empowered to protect and enforce that right. 


LIMITATIONS 


While the Fifteenth Amendment is precise in protecting the fran- 
chise, the scope of its protection is limited. 

First, it does not directly confer the right of suffrage upon anyone, 
but rather affords to citizens the constitutional right of “exemption 
from discrimination in the exercise of the elective franchise on account 
of race, color, or previous condition of servitude.” * 

Second, it recognizes (a) that the right of suffrage is not a necessary 
attribute of national citizenship, (b) that voting qualifications are de- 
termined by States, and (¢) that only exemption from discrimination 
comes from the United States.* 


® Corwin, supra, 1146; Dominion Hotel v. State of Arizona, 249 U.S. 265, 268 (1919). 
Phelps v. Board of Education, 300 U.S. 319, 324 (19387). 

"Chicago Dock and Canal Co. v. Fraley, 228 U.S. 680, 687 (1913). 

Ee parte, Yarbrough, 110 U.S. 651, 665 (1884) ; see Corwin, op. cit. Supra note 67, 
at 1183. 

88 United States v. Reese, 92 U.S. 214 (1876) ; Minor v. Happersett, 21 Wall 178 (1875). 

* United States v. Cruikshank, 92 U.S. 542 (1876). 
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Third, its limitations apply only to action of a State or the United 
States and not to individual action, even though such action might 
result in denying to an individual his right of suffrage because of race, 
color, or previous condition of servitude.* 

Fourth, even where there is action by a State that prevents a citizen, 
black or white, from voting, there is no violation of the Fifteenth 
Amendment unless the action is taken because of the voter’s race, color, 
or previous condition of servitude. 

Fifth, while initially it seems to have been assumed that Congress 
did not intend the legislation it enacted pursuant to this amendment 
to apply to State and local elections,” it now is applied to elections for 
State as well as for Federal offices.® 


LITERACY TEST 


A significant use of the Fifteenth Amendment has been to circum- 
scribe the application of literacy tests which are ostensibly intended 
to determine whether the prospective voter is qualified to make an in- 
formed political choice. 

Mississippi’s literacy test, which was typical of those then in effect, 
was indirectly sustained in 1898 by the Supreme Court in Williams v. 
Mississippi.®® Since it did not on its face discriminate against Negro 
voters and there was no showing that it had been administered for 
this purpose, it was held to be not in violation of the Fifteenth 
Amendment. 

Until 1915, restrictions on Negro suffrage continued to meet with 
little interference from the Supreme Court.” In that year the Okla- 
homa “grandfather clause” was struck down by the Court in Guinn v. 
United States™ as a violation of the Fifteenth Amendment. This 
ingenious device was similar to others that had been earlier adopted 
in some half dozen other southern States. The clause set up a literacy 
test based on the ability to read and write any section of the Oklahoma 
constitution. It then provided a loophole for the escape of illiterate 
whites by exempting those whose ancestors were qualified to vote as 

® Corwin, op. cit. supra note 67, at 1186. United States v. Reese, 92 U.S. 214 (1876) ; 
United States v. Amsden, 6 Fed. 819, 822-23 (D. Ind. 1881). 

% United States v. Amsden, supra; James v. Bowman, 190 U.S. 127 (1903). 

& James v. Bowman, supra, at 142. 

% Chapman v. King, 154 F. 2d. 460 (5th Cir, 946). Cert. denied, 327 U.S. 800 (1946). 
The Court noted that the statute, 42 U.S.C. 1971(a) enacted pursuant to the Fifteenth 
Amendment, “makes no difference between elections touching State offices and those 
touching Federal offices, but applies in terms to all elections by the people, and the 
Fifteenth Amendment, to enforce which the statute was made, is broad enough to include 
them all.” It should be observed, however, that this case involved denial of the right 
to vote at an election in which nominees for the U.S. Senate and House of Representatives, 
as well as for State offices in Georgia, were being chosen. 

170 U.S. 213 (1898). See Corwin, op. cit. supra note 67, at 1185-86. 


© But see Ex parte Yarbrough 110 U.S. 651 (1884). 
* 238 U.S. 347 (1915). See Corwin, op. cit. supra note 67, at 1184. 
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of January 1, 1866—a date when no Negro in the State was qualified to 
vote. This made it clear, the Court held, that Oklahoma’s “grand- 
father clause” had racial discrimination in voting for its purpose. 

The following year, the State sought to achieve the same purpose 
through a “sophisticated” registration procedure. The new suffrage 
law, enacted by The Oklahoma Legislature in 1916, provided that per- 
sons who had voted in the general election of 1914, held under the in- 
valid “grandfather clause,” were automatically placed on the register 
of voters for life. All other voters were required to register within a 
specified 12-day period or be permanently disfranchised. In an action 
brought by a Negro citizen who was refused the right to vote in 1934 
because he had failed to register within this prescribed period in 1916, 
the Court held this registration scheme to be racial discrimination in 


violation of the Fifteenth Amendment.” Said Justice Frankfurter 
for the Court: 


{This Amendment] nullifies sophisticated as well as simple-minded modes of 
discrimination. It hits onerous procedural requirements which effectively hand- 


icap exercise of the franchise by the colored race although the abstract right to 
vote may remain unrestricted as to race. 


THE SEVENTEENTH AMENDMENT 


The Senate of the United States shall be composed of two Senators 
from each State, elected by the people thereof, for six years; and 
each Senator shall have one vote. The electors in each State shall 


have the qualifications requisite for electors of the most numerous 
branch of the State legislatures. 


This Amendment, ratified in 1913, substituted direct popular elec- 


tion of U.S. Senators for the original constitutional method of selec- 
tion by State legislatures. 


It had previously ruled that one’s right to vote for Members of the 
House of Representatives was derived from and secured by the Con- 
stitution of the United States,** now the Supreme Court similarly 
declared that if a person possessed the qualifications requisite for 
voting for a Senator, his right to vote for such an officer was not 
merely derived from the constitution and laws of the State but was 
grounded in the Constitution of the United States. On the basis of 


Lane v. Wilson, 307 U.S. 268 (1939). See Corwin, op. cit. supra note 67, 1184. 

® Practical disadvantages and improprieties involved in legislative selection of Senators 
had become highly unpopular. Vacancies remained unfilled for substantial periods due to 
deadlock within legislatures. Evidence of insidious and corrupt activities, including pur- 
chase of leglislative seats, had begun to mount. 

Prior to ratification of the Seventeenth Amendment a number of States had not only made 
efforts, but had instituted procedures designed to afford the voters more effective control 
over the selection of Senators. In fact, by 1912 at least 29 States were effectively nomi- 


nating Senators on a popular basis, so that the discretion of the legislators had been cur- 
tailed severely. Corwin, op. cit. supra note 67, at 1203. 


% Ex parte Yarbrough, 110 U.S. 651 (1884). 
* United States v. Aczle, 219 F. 917 (1915). 
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this premise, it has been held that when local party authorities refused 
to permit a Negro, on account of his race, to vote in a primary election 
for the office of U.S. Senator, they deprived him of a right secured to 
him by the Constitution and laws in the Seventeenth Amendment. 


CIVIL AND CRIMINAL STATUTES 


Not until 1870 did Congress utilize, in a significant manner, its con- 
stitutional right to legislate in the election field. As noted earlier, 
most of the provisions of the Civil Rights Act of 1870 *” were subse- 
quently repealed or held unconstitutional. Nonetheless, it is the tap- 
root from which spring most of the present Federal election laws. 

The following civil and criminal remedies, provided by Congress 
to protect suffrage rights, are operative today: 

(1) Criminal penalties can be assessed against any person who 
seeks to intimidate a person in the exercise of his voting rights.®* 

(2) Civil sanctions are available to protect suffrage rights from 
infringement through conspiracies.” ‘If two or more persons conspire 
to prevent by any means one lawfully entitled to vote from voting in 
an election to select presidential electors, the person so deprived has an 
action for damages against the conspirators.’ 

(3) Criminal sanctions cover conspiracies to injure, oppress, or in- 
timidate citizens in the exercise of federally secured rights and priv- 
ileges.2 They also cover the willful subjection of any inhabitant 
under color of law to the deprivation of rights, privileges, or immuni- 
ties secured by the U.S. Constitution and laws, or to discriminatory 
pains and punishments on account of race, color, or alienage.* These 
statutes have been used commonly in the voting area. 

(4) The Civil Rights Act of 1957 is concerned directly with the 
elective franchise. Section 1971(a), derived from the Civil Rights 
Act of 1870, declares that all citizens otherwise qualified shall be al- 
lowed to vote without regard to race, color, or previous condition of 
servitude. Section 1971 was amended by the Civil Rights Act of 
1957, which added four provisions, in substance as follows: 


*In this case the local party authorities acted pursuant to regulations prescribed by a 
party’s State executive committee. Corwin, op. cit. supra note 67, at 1208. 

Chapman vy. King, 154 F. 2d 460 (1946) ; certiorari denied, 327 U.S. 800 (1946). 

16 Stat. 140. 

18 U.S.C., sec. 594 (1952). 

* 42 U.S.C., sec. 1985(3) (1952). 

1 While 42 U.S.C. 1985(3) (1952) has been invoked extensively in its broader applica- 
tion to conspiracies to deprive a person of other civil rights, it has rarely been used in 
protecting voting rights. 

#18 U.S.C. 241. 

#18 U.S.C. 242. 

#42 U.S.C. 1971. 

5 This section has been sustained as a valid exercise of congressional power under the 
Fifteenth Amendment. In re Engle, Fed. Cas. No. 4488 (C.C.D., Md. 1877). 











454 FEDERAL REGISTRARS 


(1) Section (b) declares that no person shall intimidate, threaten or 
coerce, or attempt to intimidate, threaten or coerce, another for the pur- 
pose of interfering with his right to vote in any election in which a Federal 
officer is to be selected. 

(2) Section (ec) gives to the Attorney General of the United States power 
to institute, for or in the name of the United States, any civil action or 
proper proceeding for preventive relief, whenever any person had deprived 
or is about to deprive another of rights secured in sections (a) and (b).* 

(3) Section (d) gives to the Federal District Court jurisdiction of pro- 
ceedings instituted under Section (c). Of consequence is the provision that 
the Federal Court should entertain such proceedings without requiring that 
the party aggrieved first exhaust his State administrative or other remedies. 

(4) Section (e) establishes contempt proceedings and provides for the 
rights of individuals cited for contempt of an order issued in an action 
instituted under Section 1971. 


In the absence of section 1971 the existing Federal statutes pertain- 
ing to voting afford less than complete protection. For example, 
1971(a), which contains the declaration of voting rights, makes the 
criminal sanctions® more specifically applicable to voting and thus 
more effective. The civil sanction, which seeks to protect suffrage 
rights from infringement through conspiracies, is limited in its ap- 
plication to elections to select presidential electors.* The criminal 
penalties that can be assessed against persons who intimidate others 
in the exercise of their voting rights purport to apply to any elec- 
tion.” But by definition primary elections or conventions of a politi- 
cal party are excluded." Thus only when section 1971, which does 
include primaries, is combined with the criminal sanctions contained 
in sections 241 and 242 can prosecuting authorities reach proscribed 
election activities which occur in a primary election. 

Section 1971(a), which states that all citizens otherwise qualified 
shall be allowed to vote without regard to race, color or previous con- 
dition of servitude, is a valid exercise of congressional power under 
the Fifteenth Amendment. It extends the power of Congress to 
elections in which State or Federal officials are to be selected.* To 
the extent that the conduct relied upon to establish a deprivation of 
the right to vote is attributable to the State or Federal Government, 
and not to private individuals, there can be no question as to the 
validity of this section. 

Section 1971(b) employs language regarding intimidation of voters 
paralleling that statute which assesses criminal penalties for such 

* This provision specifically includes general, special, and primary elections and declares 


that the action need not be taken under color of law to constitute the conduct prohibited. 


‘The potentialities inhering in this section are considered in 71 Harv. L. Rev., 573 (1958). 
®18 U.S.C. 241, 242. 


*42 U.S.C., sec. 1985(3) (1952). 
#18 U.S.C., sec. 594 (1952). 


118 U.S.C., sec. 591 (1952) sets forth the definitions to cover that part of the criminal 
code dealing with elections. 


4 Chapman y. King, 154 F. 2d 460 (5th Cir. 1946), cert. denied 327 U.S. 800 (1946). 
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acts.* However, it brings such action within the scope of the new 
injunctive remedy created by 1971(c). In short, section 1971, as 
amended by the Civil Rights Act of 1957, protects the rights to vote 
for State and local officials by use of the injunctive remedy and covers 
even threatened violations of the right to vote. On its face it appears 
to extend only to interference by State action; not private 
interference.** 

A unique contribution to the field of voting protection is the device 
of allowing the United States through the Attorney General, to insti- 
tute civil actions to protect private individuals from infringement 
of their right to vote. It appears to be the first time the Federal 
Government has been empowered to institute such civil actions in the 
field of civil rights.° It should be noted that the Attorney General 
may institute a suit, if in his sound discretion he deems it necessary 
to do so, without relying upon the consent of the individual whose 
rights have been infringed. Beyond that, the action may be brought 
in the Federal district court initially. This procedure may allow 
relief before it is too late; i.e., before the election is held. The import 
of this extension in the’ power of the Federal Government can only 
be theoretically analyzed at this point in the absence of positive judi- 
cial construction. In theory, however, it means that, where criminal 
convictions might not be secured, the United States may seek redress 
of wrongs against an individual who does not bring a civil action 
in his own behalf, whether the cause be indifference, intimidation, 
poverty, or any other reason. 

318 U.S.C. 594 (1952). 

4 See, for example, 71 Harv. L. Rev., 573-574 (1958); 56 Mich. L. Rev., 619 (1958). 

%It is by no means the first time the Federal Government has taken upon itself the 
obligations to protect the rights of private individuals through civil remedies. See, 


e.g. Sherman Antitrust Act, 15 U.S.C. 4 (1952); Fair Labor Standards Act, 29 U.S.C. 
216(c) (1952) ; Emergency Price Controls Act of 1942, Appx. 925(a) (1952). 





CHAPTER VIII. ENFORCEMENT: THE CIVIL RIGHTS DIVISION 


Seeking to provide for a more effective enforcement of Federal 
civil rights statutes, the Congress in the Civil Rights Act of 1957 
authorized appointment of an additional Assistant Attorney Gen- 
eral. As anticipated, the new assistant was placed in charge of a 
new Civil Rights Division, which the Department of Justice organ- 
ized in December 1957 to replace the Civil Rights Section of its 
Criminal Division.1 The new Division’s jurisdiction includes— 

(1) the “civil rights” statutes, 18 U.S.C. 241, 242, 243, and 244; 

(2) the Civil Rights Act of 1957; 

(3) statutes relating to extortion and threats, obstruction of 
justice, peonage and slavery, misuse of search warrants, shang- 
haiing of sailors, merchant seamen, the escape and rescue of 
prisoners ; 

(4) statutes relating to election frauds, interference with the 
right to vote, the Hatch Act and Corrupt Practices Act.’ 

The Civil Rights Division— 
has responsibility for all legal and administrative questions and problems with 
respect to the application and construction of the Probation Act, the parole 
statutes, the Juvenile Delinquency Act, and the sentencing provisions of the 
Youth Corrections Act. The Division also has cognizance over all matters 
involving habeas corpus and the handling of problems relating to mentally 
defective defendants temporarily committed pending recovery.’ 

In addition, the Division maintains liaison with State law en- 
forcement agencies to promote Federal-State cooperation as well as 
State action in the civil rights field, and collects factual information 
on civil rights developments.® 

In the first half of fiscal 1958, the old Civil Rights Section of the 
Criminal Division received 712 new matters; during the second half 
of that year, the Civil Rights Division received 887 new complaints 
and cases.* 

The Civil Rights Division is divided into three sections: Appeals 
and Research, General Litigation, and Voting and Elections. 


1The Truman Committee recommended nine years earlier that the Civil Rights Section 
be elevated to full division status under the supervision of an Assistant Attorney General 
in order to give the federal civil rights enforcement program greater prestige, power, and 
efficiency. (To Secure These Rights, Report of the President’s Committee on Civil Rights, 
1947, pp. 151-153. 

14 Hearings before the Subcommittee of the Committee on Appropriations, Department 


of Justice, House of Representatives, 86th Cong., Ist sess., 1959, pp. 191-194. 
2 Ibid. 


3 Ibid. 
‘Id., p. 192. 


456 











of 


yr. 


of 


———-—-~ 


FEDERAL REGISTRARS 457 


The Appeals and Research Section is responsible for all prepara- 
tions, pleadings and oral arguments in connection with cases appealed 
to the circuit courts and makes recommendations regarding appeal 
action to the Solicitor General. The Section is also responsible for 
Civil Rights Division cases in the Supreme Court, making recommen- 
dations for or against certiorari or appeal to the Solicitor General 
and, under his supervision, drafting briefs and other pleadings. It 
also collects information regarding civil rights litigation in the United 
States; analyzes existing and proposed laws falling within the juris- 
diction of the Civil Rights Division; and recommends changes in, or 
drafts new legislation. In the first 6 months of 1958 the Section 
participated in 50 court cases.° 

The General Litigation Section is responsible for supervising the 
enforcement of all of the statutes within the jurisdiction of the Civil 
Rights Division except the election and voting statutes. This work 
includes investigation and legal assistance to United States Attorneys 
in the actual trial of cases. This Section operates through: 

1. The Due Process Unit which is responsible for all matters and 
cases where there is an alleged denial of due process of law under the 
Fifth and Fourteenth Amendments, for enforcing Federal statutes 
covering peonage and slavery, merchant seamen, unlawful use of 
search warrants and the shanghaiing of sailors. During the first 6 
months of operation, 72 percent of all new matters within the General 
Litigation Section were received by the Due Process Unit. 

2. The Equal Protection Unit which is responsible for all com- 
plaints and cases involving an alleged denial of equal protection under 
the Fourteenth Amendment, for supervising enforcement of the Fed- 
eral statute relating to the obstruction of justice, the Fugitive Felon 
Act, the statute prohibiting the exclusion of jurors on account of race 
or color, and cases of discrimination against persons wearing the 
uniform of the Armed Forces. 

3. The Federal Custody Unit, which is responsible for legal and 
administrative questions arising from the time of the arrest of a 
Federal prisoner to his final discharge.* 

The workload of this Section in the first half of 1958 amounted to 
94 matters carried over from the previous year, 792 received and 552 
terminated during the 6 months, and 334 pending on June 30. 

The Voting and Elections Section is responsible for supervising the 
administration of the new remedies provided by the Civil Rights Act 
of 1957. Under this act the Attorney General can bring civil suits 
or other proceedings for preventive relief to obstruct certain types of 
interference with the right to vote. The Section may request the 
Federal Bureau of Investigation to conduct investigations and, on 


5 Ibid, 
*Id., pp. 192-193. 
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the basis of its information, decides when court action is necessary 
and takes part in such action. The Section also supervises the en- 
forcement of Federal criminal statutes applicable to election frauds, 
interference with the right to vote, the Hatch Act and the Corrupt 
Practices Act. There were 17 matters pending on January 1, 1958, 
and 71 additional ones were received in the next 6 months. In the 
same period 43 were terminated, leaving 45 pending on June 30, 1958." 


The work of the Department of Justice in the field of civil rights 
is difficult to appraise. 


The response of the Civil Rights Division to a request from this 
Commission for information regarding the number of racial voting 


complaints received by the Department during the past 5 years was 
as follows: 


Prior to December 9, 1957, the date on which the Civil Rights Division was 
constituted, records which were available from Department sources did not 
contain the specific information which you have requested unless the complaints 
resulted in prosecutions. 

During the 5-year period approximately 120 racial voting complaints were 
received by the Department. This figure relates to specific political subdivisions 
where registrars and other officials were accused of discriminatory practices 
rather than to the number of individual complaints of persons affected by the 
reported practices. 

The precise number of investigations which were made of these complaints 
is not presently available. It may safely be assumed, however, in line with the 
policy which has consistently been followed, that all complaints which stated 
prima facie violations of 18 U.S.C. 241 or 242 were investigated.* 


The Department is currently analyzing and indexing its closed files 
on voting and election complaints, to include a breakdown of the nature 
of the complaints and the dates of their occurrence. In general, these 
complaints include allegations of discrimination against Negroes in 
administration of registration and literacy requirements, in evasive 
tactics such as closing registration offices and leaving the office of 
registrar vacant, and in the purging of registration rolls.® 

The Justice Department is of the opinion that criminal remedies for 


voting violations are unsatisfactory and that their shortcomings 
“have long been recognized.” 


* * * [T]he Department of Justice over the years has encountered serious 
difficulties in securing convictions for civil rights violations. Such prosecutive 


difficulties are compounded in cases of nonviolent racial en common 
to the voting field.“ 


TId., pp. 193-194. 


® Letter from Joseph M. F. Ryan, Jr., Acting Assistant Attorney General, Civil Rights 
Division, to Dr. John A. Hannah, Chairman, Commission on Civil Rights, June 19, 1959. 

® Ibid. 

%4 The files of the Truman Committee reveal that more than one resident of the South, 
including an Assistant U.S. Attorney, expressed to that Committee the opinion that secur- 
ing convictions was not so all-important as it might seem, that even “unsuccessful” 
prosecutions, as well as occasional convictions, were of considerable value in preventing 
further violations of civil rights. 
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The legislation to increase the effectiveness of Department of Justice action 
in correcting deprivations of the right to vote was, of course, the Civil Rights 
Act of 1957. It authorized the use of civil remedies in voting cases as urged by 
former Attorney General Brownell in his testimony [before the Senate subcom- 
mittee in 1957].” Experience in the administration of this act has demonstrated 
the need for its implementation by a law giving access to registration records 
and requiring their retention.” 


Illustrating the difficulty of securing indictments in such cases, the 
Department of Justice cited its experience with a Federal grand jury 
in the western district of Louisiana in 1956-57. The jury not only 
returned no indictments when evidence was presented that 1,400 quali- 
fied Negro voters in 3 parishes were illegally purged, but also chose 
not to hear the complete evidence respecting similar purging of ap- 
proximately 4,700 qualified Negro voters in 3 additional parishes.’* 

The defendant in a civil rights case is often an influential citizen of 
his community, while his victim is normally the opposite. “It is a 
fair summary of history,” Justice Frankfurter has remarked, “to say 
that the safeguards of liberty have frequently been forged in contro- 
versies involving not very nice people.” * “Washington interference” 
is the usual defense cry in a civil rights prosecution. Yet civil rights 
cases are usually prosecuted by the United States attorney, a native 
of the community, before a local district Judge, after investigation by 
FBI agents who usually reside in the community, before a petit jury of 
“natives,” after indictment by grand jurors from the area. 

In the Civil Rights Act of 1957, the Congress sought to remedy 
these “prosecutive difficulties” of criminal sanctions by reinforcing 
and extending Federal civil powers to protect the franchise through 
injunction suits. 

But in terms of securing and protecting the right to vote, the 
record of the Department of Justice’s Civil Rights Division under 
the Civil Rights Act of 1957 is hardly more encouraging than it was 
before. 

Nearly two years after passage of the Act, the Department of 
Justice had brought only three actions under its new powers to seek 
preventive civil relief—in Terrell County, Georgia; Macon County, 
Alabama; and Washington Parish, Louisiana. In a presentation 
to a subcommittee of the House Appropriations Committee it was 
revealed that of 82 Civil Rights Division cases pending in court 
at the end of fiscal 1958, only 7 were properly in the category of “civil 
rights” as that term is generally understood, 3 were in the field of 





2% The authorization of the use of civil remedies by the Department of Justice was also 
recommended by President Truman’s Committee on Civil Rights. To Secure These Rights, 
the report of the President’s Committee on Civil Rights, 1947, pp. 152, 160. 

The Truman Committee files reveal that Attorney General Clark and another Depart- 
ment official favored giving the Justice Department such authority and that they con- 
sidered civil actions especially appropriate for protecting the right to vote. 

“Same as note 8, supra. 

33 Ibid, 

1%3See Justice Frankfurter’s dissent in United States v, Rabinowitz, 339 U.S. 56, 69 
(1950). 
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voting and elections, and no more than 4 were racial cases.* During 
the same period, 11 civil rights cases were presented to grand juries 
and in 4 cases the jury returned a true bill.”® 

Some of the members of the subcommittee were apparently 
not impressed with the record of the Civil Rights Division. 
A large part of its energies, according to testimony, had been chan- 
neled into compiling statistics and compiling and digesting State 
election laws. With full allowance for the fact that the Division had 
deferred to State court action in Massachusetts, New York, and Penn- 
sylvania where civil rights agencies exist, and in a few other States 
where the good faith of State officials was clear, its legal actions were 
disappointing in number, nature, and results. 

The Terrell County (Ga.) action was dismissed on the ground 
that the relevant sections of the Act of 1957 are unconstitutional. 
Although the action had been brought against State officials in regard 
to registration for elections involving candidates for Federal office, 
the Federal District Judge rejected it on the ground that the Act 
provides—unconstitutionally, he thought—for action against private 
individuals, and in purely State or local elections.” 

As noted in Chapter V of this section of the report, the Macon 
County (Ala.) action was brought against two registrars, and was 
dismissed because the registrars had resigned, leaving no party 
defendant. 

At this writing, the Washington Parish (La.) action is still 
pending. 

Thus the new Federal powers provided by the Act of 1957 have 

not been thoroughly tested.* 


*COMMISSIONER JOHNSON: 


Section 131(c) of the Civil Rights Act of 1957 (42 U.S.C. 1971(¢c)) authorizes 
the Attorney General to “institute a civil action or other proper proceeding for 
preventive relief, including an application for a permanent or temporary in- 
junction, restraining order, or other order” where “there are reasonable grounds 
to believe that any person is about to engage in any act or practice which would 
deprive any other person” of the right to vote. The Commission’s Report 
states that this grant of power to the Attorney General has not been fully 
tested, having been invoked three times. Yet our findings also show that in 
16 counties where Negroes constitute a majority of the voting-age population 
there are no Negroes registered to vote. In 49 other counties where Negroes 
constitute a majority of the voting-age population, some, but fewer than five 
percent, of the voting-age Negroes are registered. The total absence of Negroes 
from the registration rolls or the registration of only a few in such counties 
in the writer’s view warrants at least an investigation by the Department of 
Justice to ascertain whether there are not “reasonable grounds” to institute 
actions for the preventive relief authorized by the statute. Even if such investi- 
gations may be hampered by the inability to examine registration records, they 
should nonetheless be undertaken. 


14 Hearings, pp. 206-211. See footnote 1A. 
1% Id., p. 212. 


16 U.8. v. Raines, 172 F. Supp. 552 (M.D. Ga. 1959). 
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The Civil Rights Division attributes part of its difficulties in ad- 
ministering the 1957 Act to lack of access to local registration records. 
This Commission has also met with such difficulties. But even if a 
law were adopted to guarantee such access and even if the Attorney 
General should bring civil suits for preventive relief in a larger num- 
ber of districts where there are presently “reasonable grounds to 
believe” that persons are being deprived of their right to vote, there 
is little reason to believe that such litigation would afford adequate 
relief. 

The history of voting in the United States shows, and the experi- 
ence of this Commission has confirmed, that where there is will and 
opportunity to discriminate against certain potential voters, ways to 
discriminate will be found. The burden of litigation involved in 
acting against each new evasion of the Constitution, county by county, 
and registrar by registrar, would be immense. Nor is any effective 
remedy available at present for a situation where the registrars 
simply resign. 

If any State were to pass a law forthrightly declaring colored 
citizens ineligible to vote, the Supreme Court would strike it down 
forthwith as in flagrant violation of the Fifteenth Amendment. The 
trouble, however, comes not from discriminatory laws, but from the 
discriminatory application and administration of apparently non- 
discriminatory laws. 

Against the prejudice of registrars and jurors, the U.S. Govern- 
ment appears under present laws to be helpless to make good the 
guarantees of the U.S. Constitution. 


90433 O—60 30 








CHAPTER IX 
VOTING: FINDINGS AND RECOMMENDATIONS 


Tue PROBLEM 


“To secure these rights,” declared the great charter of American 
liberty, “governments are instituted among men, deriving their just 
powers from the consent of the governed.” The instrument by which 
consent is given or withheld is the ballot. 

Few Americans would deny, at least in theory, the right of all quali- 
fied citizens to vote. A significant number, however, differ as to which 
citizens are qualified. None in good conscience can state that the goal 
of universal adult suffrage has been achieved. Many Americans, even 
today, are denied the franchise because of race. This is accomplished 
through the creation of legal impediments, administrative obstacles, 
and positive discouragement engendered by fears of economic reprisal 
and physical harm. With those Americans who of their own volition 
are too apathetic either to register or, once registered, too apathetic 
to vote, this report does not concern itself. But with denials of the 
right to vote because of race, color, religion, or national origin, this 
Commission and the Congress of the United States are urgently 
concerned. 

The studies of the Commission on Civil Rights reveal that many 
Negroes are anxious to exercise their political rights as free Americans 
and that they have made some progress. Our investigations have re- 
vealed further that many Negro American citizens find it difficult, 
and often impossible, to vote. An attempt has been made to gather 
and assess statistics and facts regarding denial of the right to vote. 
This task has required careful analysis and understanding of the 
legal impediments. 

The Commission has sought to evaluate the extent to which there 
is an obligation on the part of the Federal Government to prevent 
denial of the right to vote because of discrimination by reason of 
color, race, religion, or national origin. This is what Congress asked. 
The scope of Federal power to protect the suffrage depends on whether 
interference comes from State and local officers or from private per- 
sons; or whether improper voting procedure alone is involved, or 
whether the interference is based on race or color, and on the nature 
of the election itself, whether State or national. 
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Article I, section 2, of the U.S. Constitution has long stood for the 
proposition that while the qualifications of electors of Members of 
Congress are governed by State law, the right to vote for such repre- 
sentatives is derived from the U.S. Constitution. Article I, section 4, 
authorizes Federal protection of voting in Federal elections against 
interference from any source. The Fourteenth Amendment affords 
protection against State interference with the equality of opportunity 
to vote in any election. The Fifteenth Amendment prohibits any 
action by the United States or a State, in any election, which interferes 
with the right to vote because of race or color or previous condition of 
servitude. The Seventeenth Amendment provides that a person 
possessing State qualifications has a right to vote which is derived not 
merely from the constitution or the laws of the State from which the 
Senator is chosen, but has its foundation in the Constitution of the 
United States. The Nineteenth Amendment supports action in any 
election against State interference with the right to vote because of sex. 

On many occasions our Nation has found it necessary to review the 
state of the civil rights of its people. During the period 1776 
through 1791 civil rights were of prime concern in the drafting of 
the Declaration of Independence, the writing of the Constitution and 
the Bill of Rights. A new concept of liberty emerged. It was al- 
most immediately challenged by the Alien and Sedition Acts of 1798. 
Then, prior to, during, and after the War Between the States an ap- 
praisal of civil rights culminated in the adoption of the Thirteenth, 
Fourteenth, and Fifteenth Amendments. The most recent review 
prior to 1957 was initiated by Executive Order 9808 promulgated by 
President Harry S. Truman on December 5, 1946, establishing the 
President’s Committee on Civil Rights. This culminated in the 1947 
report of the Committee entitled “To Secure These Rights.” Many 
recommendations were made in the voting field. Twelve years have 
passed since that report was issued. Without attempting to evaluate 
specific changes other than those reflected in the body of our report 
on voting, it has become apparent that legislation presently on the 
books is inadequate to assure that all our qualified citizens shal] en- 
joy the right to vote. There exists here a striking gap between our 
principles and our everyday practices. This is a moral gap. It 
spills over into and vitiates other areas of our society. It runs coun- 
ter to our traditional concepts of fair play. It is a partial repudia- 
tion of our faith in the democratic system. It undermines the moral 
suasion of our national stand in international affairs. It reduces the 
productivity of our Nation. In the belief that new legislation is 
needed, we submit for consideration of the President and the Con- 
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gress the following recommendations which we believe will help 
Americans to make good our declarations of national purpose. 


REGISTRATION AND VOTING STATISTICS 


Background 


The Commission study of voting revealed that information on 
voting turnout in the United States is incomplete. Data on voting 
turnout among specific racial groups, particularly on a comparative 
basis for States or sections, was impossible to obtain except for frag- 
mentary material. provided by the Survey Research Center of the 
University of Michigan, Elmo Roper & Associates, and the Gallup 
Organization. Official State sources are of only limited help. Some 
States report total registration figures, in some cases broken down by 
counties. Other States do not report such figures. To know the ex- 
tent of nonvoting requires a standard, and the one usually adopted 
is the potential vote; that is, the total number of citizens of voting 
age. This is an inexact standard because, in any year, millions of 
citizens are ineligible to vote because of State residence and other 
requirements. If it were possible to have reliable registration figures, 
State by State'and county by county, the computation of voting turn- 
out among those qualified to vote would be simple. Millions of citi- 
zens are eligible to register but neglect to do so and their number 
can be more accurately estimated if reliable registration figures are 
available. 


Findings 

The Commission finds that there is a general deficiency of informa- 
tion pertinent to the phenomenon of nonvoting. There is a general 
lack of reliable information on voting according to race, color, or 
national origin, and there is no single repository of the fragmentary 
information available. The lack of this kind of information presents 
real difficulties in any undertaking such as this Commission’s. 


Recommendation No. 1 


Therefore, the Commission recommends that the Bureau of the 
Census be authorized and directed to undertake, in connection with 
the census of 1960 or at the earliest possible time thereafter,’ a nation- 
wide and territorial compilation of registration and voting statistics 


21The Commission has been informed that the 1960 decennial census forms were 
“frozen” in December 1958. This means that the content of the 1960 census cannot now 
be changed through addition of new material. In fact, the forms to be used in taking 
the census are in the process of being printed. The Commission feels that there is such 
a compelling need to collect these statistics that Congress should determine the feasibility 
of having a supplementary census. 
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which shall include a count of individuals by race, color, and national 
origin who are registered, and a determination of the extent to which 
such individuals have voted since the prior decennial census. 


AVAILABILITY OF VOTING RECORDS 


Background 

In its effort to discharge its duty to “investigate” formal complaints 
of denial of the right to vote by reason of race and color, the Com- 
mission found it necessary to examine the registration and voting 
records kept by local officials pursuant to provisions of State law. In 
both Alabama and Louisiana, the two States which led in the number 
of voting complaints received by the Commission, the Commission 
and its staff encountered obstacles in its effort to examine records. 
These obstacles were erected upon existing State laws, or interpreta- 
tions thereof, by State officials; they were at least partially effective 
as a deterrent to the Commission’s discharge of its duty. 

Specifically, officials of the State of Alabama interpreted consti- 
tutional provisions vesting adjudicatory powers in Boards of Regis- 
trars to pass upon applications as precluding examination thereof by 
a nonjudical body of the Federal Government. This interpretation 
was held to be without merit by the Federal courts. Alabama officials 
further interpreted custodial and repository provisions of State law 
as precluding production of the records at the Commission’s hearing. 
By compromise agreement, some of the records were examined by the 
Commission staff after the hearing. 

Officials of the State of Louisiana interpreted provisions for ex- 
amination of the State registration and voting records as prohibiting 
such examination by the Commission staff. This interpretation, simi- 
lar to the Alabama refusal, necessitated exercise of the Commission’s 
subpena power, and unnecessarily delayed the Commission’s efforts to 
evaluate the merits of the complaints in both States. 

Furthermore, after records in only one-half of the counties being 
investigated in Alabama had been examined, the State legislature 
passed a bill which permits the destruction of application forms of 
persons denied registration. Such forms are essential to any investi- 
gation of denials of the right to vote. 

Findings 

The Commission finds that lack of uniform provision for the preser- 
vation and public inspection of all records pertaining to registration 
and voting hampers and impedes investigation of alleged denials of 
the right to vote by reason of race, color, religion, or national origin. 
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Recommendation No. 2 


Therefore, the Commission recommends that the Congress require 
that all State registration and voting records shall be public records 
and must be preserved for a period of 5 years, during which time they 
shall be subject to public inspection, providing only that all care be 
taken to preserve the secrecy of the ballot. 


NON-FUNCTIONING OF REGISTRARS 
Background 


Complaints were frequently made that State officials charged with 
responsibility to register qualified persons as electors evaded this 
responsibility, in the case of persons of a particular race or color, by 
inaction. Such practices are beyond the effective reach of the present 
remedial provisions of the Civil Rights Act of 1957. 

Specifically, the Commission found that boards of registrars in 
both Bullock and Macon Counties in Alabama frequently did not 
function as boards to register Negro applicants on scheduled dates 
for registration. Furthermore, in these same two counties, on several 
different occasions, one or more members of such boards—always in 
sufficient numbers to preclude the existence of the “majority” required 
for approval of registration—resigned their posts. And, further, 
State officials responsible for appointing members of boards of regis- 
trars repeatedly have delayed such appointments when boards became 
inoperative through resignation. 

Findings 

The Commission finds that the lack of an affirmative duty to con- 
stitute boards of registrars, or failure to discharge or enforce such 
duty under State law, and the failure of such boards to function on 
particular occasion or for long periods of time, or to restrict periods 
of function to such limited periods of time as to make it impossible 
for most citizens to register, are devices by which the right to vote is 
denied to citizens of the United States by reason of their race or color. 
It further finds that such failure to act is arbitrary, capricious, and 
without legal cause or justification. 


Recommendation No. 3 

Therefore, the Commission recommends that part IV of the Civil 
Rights Act of 1957 (42 U.S.C. 1971) shall be amended by insertion of 
the following paragraph after the first paragraph in section 1971(b) : 


Nor shall any person or group of persons, under color of State law, arbitrarily 
and without legal justification or cause, act, or being under duty to act, fail to act, 
in such manner as to deprive or threaten to deprive any individual or group of 
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individuals of the opportunity to register, vote and have that vote counted for 
any candidate for the office of President, Vice President, presidential elector, 
Member of the Senate, or Member of the House of Representatives, Delegate or 
Commissioner for the Territories or possessions, at any general, special, or 
primary election held solely or in part for the purpose of selecting or electing any 
such candidate. 


REFUSAL OF WITNESSES TO TESTIFY 
Background 

In the course of conducting voting hearings in Montgomery, Ala., in 
December 1958, the Commission was impressed with the fact that its 
purposes were not fully realized because of the divided authority for 
compelling the production of registration records. The Commission 
can subpena such records but the initiative rests with the Attorney 
General to petition the court to order a contumacious witness to comply 
with a Commission subpena. Such divided responsibility is unusual. 
These situations require rapid, coordinated action and communication. 
Both are difficult to achieve when there is dual responsibility and 
operation. 
Findings 

The Commission finds that the necessity for securing the aid and 
cooperation of a separate agency of the Federal Government in order 
to discharge the Commission’s responsibilities under law is a needlessly 
cumbersome procedure. It is not a sound system of administration. 
Full and effective implementation of Commission policy in the dis- 
charge of Commission responsibilities under law requires full and ex- 


clusive control of any necessary resort to the courts by the Commission 
itself, 


Recommendation No. 4 

Therefore, the Commission recommends that in cases of contumacy 
or refusal to obey a subpena issued by the Commission on Civil Rights 
(under sec. 105(f) of the Civil Rights Act of 1957) for the attendance 
and testimony of witnesses or the production of written or other mat- 
ter, the Commission should be empowered to apply directly to the 


appropriate United States district court for an order enforcing such 
subpena. 


APPOINTMENT OF TEMPORARY FEDERAL REGISTRARS 


Background 

The Commission has investigated sworn complaints of denials of 
the right to vote by reason of color or race in eight States. In two 
States where it determined to hold formal hearings, Alabama and 
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Louisiana, its efforts to secure all relevant facts were met with open 
resistance by State officials. Nevertheless, on the basis of the testi- 
mony of witnesses and the examination of the registration records that 
were made available in Alabama, and through field investigation in 
other States, the Commission found that a substantial number of 
Negroes are being denied their right to vote. The infringement of 
this right is usually accomplished through discriminatory application 
and administration of State registration laws. 

But discriminatory registration is not the only problem. The 
Commission also found instances in which there was no registration 
board in existence, or none capable of functioning lawfully. In all 
such cases, the majority of the electorate already registered were 
white persons. 

For one example, the members of the Macon County (Ala.) Board 
of Registrars resigned after this Commission’s Alabama hearing. At 
the hearing, 25 Macon County Negroes had testified that the board 
had unlawfully refused to register them. Invited to answer these 
charges, the Macon County registrars had refused to testify. But an 
injunction suit against the board to compel registration of 17 of the 
hearing witnesses and other apparently qualified Negroes, brought by 
the U.S. Attorney General under the new provisions of the Civil 
Rights Act of 1957, was dismissed for lack of anyone to sue. Sub- 
sequently, new appointees to the Macon .County board were named 
in July 1959. They refused to serve. Their reason, according to a 
United Press International report, was “the pressure for Negro regis- 
tration” and “fear of being ‘hounded’ by the U.S. Civil Rights 
Commission.” 

The two other suits brought by the Attorney General under the 
same act had not at this writing resulted in a single registration. The 
suit in Georgia had been dismissed and was on appeal; the one in 
Louisiana was pending. 

In short, no one had yet been registered through the civil remedies 
of the 1957 act. 

Class suits on behalf of a number of Negroes to obtain registration 
have rarely been successful. The courts have inclined to the view 
that these suits are of an individual nature, with the result that 
a vast number of suits may be necessary. 

The delays inherent in litigation, and the real possibility that in 
the end litigation will prove fruitless because the registrars have re- 
signed, make necessary further remedial action by Congress if many 
qualified citizens are not to be denied their constitutional right to 
vote in the 1960 elections. 
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Findings 

The Commission finds that substantial numbers of citizens quali- 
fied to vote under State registration and election laws are being denied 
the right to register, and thus the right to vote, by reason of their 
race or color. It finds that the existing remedies under the Civil 
Rights Act of 1957 are insufficient to secure and protect the right to 
vote of such citizens. It further finds that some direct procedure for 
temporary Federal registration for Federal elections is required if 
these citizens are not to be denied their right to register and vote in 
forthcoming national elections. Some method must be found by 
which a Federal officer is empowered to register voters for Federal 
elections who are qualified under State registration laws but are 
unable to register. 

Such a temporary Federal registrar should serve only until local 
officials are prepared to register voters without discrimination. The 
temporary Federal registrar should be an individual located in the 
area involved, such as the Postmaster, U.S. Attorney, or Clerk of the 
Federal District Court. The fact-finding responsibilities to deter- 
mine whether reasonable grounds exist to believe that the right to vote 
is being denied could be discharged by the Commission on Civil 
Rights, if extended. Because of the importance of the matter, such a 
temporary Federal registrar should be appointed directly by the 
President of the United States. 


Recommendation No. 6 


Therefore, the Commission recommends that, upon receipt by the 
President of the United States of sworn affidavits by nine or more in- 
dividuals from any district, county, parish, or other political sub- 
division of a State, alleging that the affiants have unsuccessfully at- 
tempted to register with the duly constituted State registration office, 
and that the affiants believe themselves qualified under State law to be 
electors, but have been denied the right to register because of race, 
color, religion, or national origin, the President shall refer such 
affidavits to the Commission on Civil Rights, if extended. 

A. The Commission shall— 

1. Investigate the validity of the allegations. 

2. Dismiss such affidavits as prove, on investigation, to be 
unfounded. 

3. Certify any and all well-founded affidavits to the President 
and to such temporary registrar as he may designate. 

B. The President upon such certification shall designate an existing 
Federal officer or employee in the area from which complaints are 
received, to act as a temporary registrar. 

C. Such registrar-designate shall administer the State qualification 
laws and issue to all individuals found qualified registration certifi- 
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cates which shall entitle them to vote for any candidate for the Fed- 
eral offices of President, Vice President, presidential elector, Members 
of the Senate or Members of the House of Representatives, Delegates 
or Commissioners for the Territories or possessions, in any general, 
special, or primary election held solely or in part for the purpose of 
selecting or electing any such candidate. 

D. The registrar-designate shall certify to the responsible State 
registration officials the names and fact of registration of all persons 
registered by him. Such certification shall permit all such registrants 
to participate in Federal elections previously enumerated. 

E. Jurisdiction shall be retained until such time as the President 
determines that the presence of the appointed registrar is no longer 
necessary. 

DISSENT BY COMMISSIONER BATTLE 


I concur in the proposition that all properly qualified American 
citizens should have the right to vote but I believe the present laws 
are sufficient to protect that right and I disagree with the proposal 
for the appointment of a Federal Registrar which would place in 
the hands of the Federal Government a vital part of the election 
process so jealously guarded and carefully reserved to the States by 
the Founding Fathers. 
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PROPOSAL FOR A CONSTITUTIONAL AMENDMENT TO ESTABLISH 
UNIVERSAL SUFFRAGE 


By Chairman Hannah and Commissioners Hesburgh and Johnson 


The Commission’s recommendation for temporary Federal registra- 
tion should, if enacted by Congress, secure the right to vote in the 
forthcoming national elections for many qualified citizens who would 
otherwise, because of their race or color, be denied this most funda- 
mental of American civil rights. But the proposed measure is clearly 
a stopgap. 

In its investigations, hearings, and studies the Commission has seen 
that complex voter-qualification laws, including tests of literacy, edu- 
cation, and “interpretation,” have been used and may readily be used 
arbitrarily to deny the right to vote to citizens of the United States. 

Most denials of the right to vote are in fact accomplished through 
the discriminatory application and administration of such State laws. 
The difficulty of proving discrimination in any particular case is con- 
siderable. It appears to be impossible to enforce an impartial admin- 
istration of the literacy tests now in force in some States, for, when 
there is a will to discriminate, these tests provide the way. 

Therefore, as the best ultimate solution of the problem of securing 
and protecting the right to vote, we propose a constitutional amend- 
ment to establish a free and universal franchise throughout the United 
States. 

An important aim of this amendment would be to remove the 
occasion for further direct Federal intervention in the States’ admin- 
istration and conduct of elections, by prohibiting complex voting 
requirements and providing clear, simple, and easily enforceable 
standards. 

The proposed constitutional amendment would give the right to vote 
to every citizen who meets his State’s age and residence requirement, 
and who is not legally confined at the time of registration or election. 

Age and residence are objective and simple standards. With only 
such readily ascertainable standards to be met, the present civil reme- 
dies of the Civil Rights Act should prove more effective in any future 
cases of discriminatory application. A court injunction could require 
the immediate registration of any person who meets these clear-cut 
State qualifications, 

The proposed amendment is in harmony with the American tradition 
and with the trend in the whole democratic world. As noted in the 


471 





472 FEDERAL REGISTRARS 


beginning of this section of the Commission’s report, the growth of 
American democracy has been marked by a steady expansion of the 
franchise; first, by the abandonment of property qualifications, and 
then by conferral of suffrage upon the two great disfranchised groups, 
Negroes and women. Only 19 States now require that voters demon- 
strate their literacy. Michigan, New Hampshire, Pennsylvania, 
Tennessee, and Vermont have suffered no apparent harm from absence 
of the common provisions disqualifying mental incompetents. With 
minor exceptions, mostly involving election offenses, Colorado, Maine, 
Massachusetts, Michigan, Pennsylvania, Utah, Vermont, and West 
Virginia have no provisions barring certain ex-convicts from the vote, 
and of the States which do have such provisions, all but eight also 
provide for restoration of the former felon’s civil rights. In only five 
States is the payment of a poll tax still a condition upon the suffrage. 

The number of Americans disqualified under each of these categories 
is very small compared with the approximately 90 million now nor- 
mally qualified to vote. It is also small in relation to the numbers of 
qualified nonwhite citizens presently being disfranchised by the dis- 
criminatory application of these complex laws. The march of educa- 
tion has almost eliminated illiteracy. In a nation dedicated to the 
full development of every citizen’s human potential, there is no excuse 
for whatever illiteracy that may remain. Ratification of the proposed 
amendment would, we believe, provide an additional incentive for its 
total eiimination. Meanwhile, abundant information about political 
candidates and issues is available to all by way of television and radio. 

We believe that the time has come for the United States to take 
the last of its many steps toward free and universal suffrage. The 
ratification of this amendment would be a reaffirmation of our faith 
in the principles upon which this Nation was founded. It would 
reassure lovers of freedom throughout a world in which hundreds of 
millions of people, most of them colored, are becoming free and are 
hesitating between alternative paths of national development. 

For all these reasons we propose the following Twenty-third 
Amendment to the Constitution of the United States. 


ARTICLE XXIII 


Section 1. The right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State or 
by any person for any cause except inability to meet State age or 
length-of-residence requirements uniformly applied to all persons 
within the State, or legal confinement at the time of registration or 
election. This right to vote shall include the right to register or 
otherwise qualify to vote, and to have one’s vote counted. 
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Sec. 2. The Congress shall have power to enforce this article by 
appropriate legislation. 


SEPARATE STATEMENT REGARDING PROPOSED TWENTY-THIRD 
AMENDMENT 


By Vice Chairman Storey and Commissioner Carlton 


We strongly believe in the right of every qualified citizen of the 
United States, irrespective of his color, race, religion, or national 
origin, to register, vote, and have his vote counted. We regard full 
protection of these rights of suffrage by both State and Federal Gov- 
ernments necessary and proper. Therefore, we have supported and 
voted for all recommendations of the Commission (except the pro- 
posed Twenty-third Amendment) to strengthen the laws and improve 
the administration of registration and voting procedures. However, 
we cannot join our distinguished colleagues in the recommendation of 
the proposed constitutional amendment. These are our several 
reasons: 

1. We believe that our Commission recommendations, if enacted 
into law and properly enforced, will eliminate most, if not all, of the 
restrictions on registration and voting by reason of race, color, reli- 
gion, or national origin. 

A recommendation proposing a constitutional amendment granting 
additional power to the Federal Government would be in order only 
if we had found a lack of power under existing constitutional pro- 
visions. Such isnot the case. 

2. On principle, proposals for constitutional amendments which 

would alter longstanding Federal-State relationships, such as the con- 
stitutional provision that matters pertaining to the qualifications of 
electors shall be left to the several States, should not be proposed in 
the absence of clear proof that no other action will correct an existing 
evil. Nosuch proof is apparent. 
- 3. The Constitution of the United States of America presently in- 
cludes sufficient authority to the Federal Government to enable it ef- 
fectively to deal with denials of the right to vote by reason of race, 
color, religion, and national origin. 

4. The information and findings cited in support of the proposed 
Twenty-third Amendment disclose that some illiteracy still exists, that 
authoritative State statistics and studies are wholly lacking to sup- 
port such an important proposal, and that our staff has not had the 
opportunity to make a thorough study of such a far-reaching proposal. 


CoMMISSIONER BATTLE: 


I heartily agree with the objections of Commissioners Storey and 
Carlton to the proposed Constitutional Amendment. 
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JURISDICTIONAL STATEMENT 
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Solicitor General, 
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Iu the Supreme Court of the United States 


OcToBER TERM, 1959 


No. — 


JOHN A. HANNAH, ET AL., APPELLANTS 


v. 
Maraaret M. LarcHE, ET AL. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF LOUISIANA 


JURISDICTIONAL STATEMENT 


OPINIONS BELOW 


The opinion of the United States District Court for 
the Western District of Louisiana, which is not yet re- 
ported, is set forth in Appendix A, infra, pp. 14-47. A 
prior opinion of the District Court, granting appellees’ 
application for a temporary restraining order, also 
unreported, is set forth in Appendix C, infra, 


pp. 50-68. 
JURISDICTION 


This action was instituted by appellees in the Dis- 
trict Court for the Western District of Louisiana 
under 28 U.S.C. 1331 and 1332 to enjoin the 
eonduct of a hearing scheduled by the Commission 
on Civil Rights and to declare unconstitutional 
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and unenforceable that portion of the Civil Rights 
Act of 1957 (42 U.S.C. 1975) which established the 
Commission. 

On October 7, 1959, a three-judge court, convened 
pursuant to 28 U.S.C. 2282, filed an opinion holding 
that the Civil Rights Act was constitutional, but de- 
eiding that certain rules and procedures adopted by 
the Commission for the conduct of its investigations 
were unauthorized by the statute. On N ovember 9, 
1959, the court entered an order enjoining appellants 
from holding hearings in Louisiana under such rules 
and procedures. A notice of appeal to this Court 
was filed on November 12, 1959. The jurisdiction of 
this Court to review the decision of the District Court 
on direct appeal is conferred by 28 U.S.C. 1253. 


STATUTORY PROVISIONS AND RULES INVOLVED 


The Civil Rights Act of 1957 (P.L. 85-315, 71 Stat. 


634, 42 U.S.C. 1975), as it appears in the United States 
Code, provides: 


§ 1975. CoMMISSION ON CrviL RIGHTS. 

(a) Establishment. 

There is created in the executive branch of 
the Government a Commission on Civil Rights 
(hereinafter called the “Commission’’). 


* * * * * 
§ 1975a. RULES OF PROCEDURE. 


(a) Opening statement. 

The Chairman or one designated by him to act 
as Chairman at a hearing of the Commission 
shall announce in an opening statement the 
subject of the hearing. 
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(b) Copy of rules. 

A copy of the Commission’s rules shall be 
made available to the witness before the 
Commission. 

(ec) Attendance of counsel. 

Witnesses at the hearings may be accom- 
panied by their own counsel for the purpose 
of advising them concerning their constitu- 
tional rights. 

(d) Censure and exclusion of counsel. 

The Chairman or Acting Chairman may 
punish breaches of order and decorum and 
unprofessional ethics on the part of counsel, 
by censure and exclusion from the hearings. 

(e) Defamatory, degrading, or ineriminat- 
ing evidence. 

If the Commission determines that evidence 
or testimony at any hearing may tend to de- 
fame, degrade, or incriminate any person, it 
shall (1) receive such evidence or testimony 
in executive session; (2) afford such person an 
opportunity voluntarily to appear as a witness; 
and (3) receive and dispose of requests from 
such person to subpena additional witnesses. 

(f) Requests for additional witnesses. 

Except as provided in this section and section 
1975(f) of this title, the Chairman shall re- 
ceive and the Commission shall dispose of re- 
quests to subpena additional witnesses. 

(g) Release of evidence taken in executive 
SESSION. 

No evidence or testimony taken in executive 
session may be released or used in public ses- 
sions without the consent of the Commission. 
Whoever releases or uses in public without the 
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consent of the Commission evidence or testi- 
mony taken in executive session shall be fined 
not more than $1,000, or imprisoned for not 
more than one year. 

(h) Submission of written statements. 

In the discretion of the Commission, wit- 
nesses may submit brief and pertinent sworn 
statements in writing for inclusion in the rec- 
ord. The Commission is the sole judge of the 
pertinency of testimony and evidence adduced 
at its hearings. 

(i) Transcripts. 

Upon payment of the cost thereof, a witness 
may obtain a transcript copy of his testimony 
given at a public session or, if given at an exec- 
utive session, when authorized by the Com- 
mission. 

(j) Witness fees. 

A witness attending any session of the Com- 
mission shall receive $4 for each day’s attend- 
ance and for the time necessarily occupied in 
going to and returning from the same, and 8 
cents per mile for going from and returning 
to his place of residence. Witnesses who at- 


‘ tend at points so far removed from their re- 


spective residences as to prohibit return thereto 
from day to day shall be entitled to an addi- 
tional allowance of $12 per day for expenses 
of subsistence, including the time necessarily 
occupied in going to and returning from the 
place of attendance. Mileage payments shall be 
tendered to the witness upon service of a sub- 
pena issued on behalf of the Commission or any 


subcommittee thereof. 
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(k) Restriction on issuance of sub pena. 

The Commission shall not issue any subpena 
for the attendance and testimony of witnesses 
or for the production of written or other mat- 
ter which would require the presence of the 
party subpenaed at a hearing to be held out- 
side of the State, wherein the witness is found 
or resides or transacts business. 


* * * * * 


§ 1975¢. Duties; Reports; TERMINATION. 

(a) The Commission shall— 

(1) investigate allegations in writing under 
oath or affirmation that certain citizens of the 
United States are being deprived of their 
right to vote and have that vote counted by 
reason of their color, race, religion, or national 
origin; which writing, under oath or affirma- 
tion, shall set forth the facts upon which such 
belief or beliefs are based ; 

(2) study and collect information concerning 
legal developments constituting a denial of 
equal protection of the laws under the Constitu- 
tion; and 

(3) appraise the laws and policies of the Fed- 
eral Government with respect to equal protec- 
tion of the laws under the Constitution. 

(b) The Commission shall submit interim re- 
ports to the President and to the Congress at 
such times as either the Commission or the 
President shall deem desirable, and shall sub- 
mit to the President and to the Congress a final 
and comprehensive report of its activities, find- 
ings, and recommendations not later than two 
years from September 9, 1957. 
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(c) Sixty days after the submission of its 
final report and recommendations the Com- 
mission shall cease to exist. 


§ 1975d. Powers. 


* * * * * 


(f) Hearings; issuance of subpenas. 

The Commission, or on the authorization of 
the Commission any subcommittee of two or 
more members, at least one of whom shall be of 
each major political party, may, for the purpose 
of carrying out the provisions of this Act, hold 
such hearings and act at such times and places 
as the Commission or such authorized subcom- 
mittee may deem advisable. Subpenas for the 
attendance and testimony of witnesses or the 
production of written or other matter may be 
issued in accordance with the rules of the Com- 
mission as contained in section 1975a (j) and 
(k) of this title, over the signature of the 
Chairman of the Commission or of such sub- 
committee, and may be served by any person 
designated by such Chairman. 


The Rules of Procedure, adopted on July 1, 1958, 
by the Commission on Civil Rights, provide: 


a py eos 


(f) An accurate transcript shall be made of 
the testimony of all witnesses in all hearings, 
either public or executive sessions, of the Com- 
mission or of any subcommittee thereof. Each 
witness shall have the right to inspect the rec- 
ord of his own testimony. A transcript copy 
of his testimony may be purchased by a witness 
pursuant to Rule 2(i) above. Transcript copies 
of public sessions may be obtained by tke public 
upon payment of the cost thereof. 
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(¢) Any witness desiring to read a prepared 
statement in a hearing shall file a copy with 
the Commission or subcommittee 24 hours in 
advance. The Commission or subcommittee 
shall decide whether to permit the reading of 
such statement. 

(h) The Commission or subcommittee shall 
decide whether written statements or documents 
submitted to it shall be placed in the record 
of the hearing. 

(i) Interrogation of witnesses at hearings 
shall be conducted only by members of the Com- 
mission or by authorized staff personnel. 

(j) If the Commission pursuant to Rule 2(e), 
or any subcommittee thereof, determines that 
evidence or testimony at any hearing may tend 
to defame, degrade, or incriminate any person, 
it shall advise such person that such evidence 
has been given and it shall afford such person 
an opportunity to read the pertinent testimony 
and to appear as a voluntary witness or to file 
a sworn statement in his behalf. 


QUESTION PRESENTED 


The Civil Rights Act of 1957 directs the Commis- 
sion on Civil Rights to “‘investigate allegations in 
writing under oath or affirmation that certain citizens 
of the United States are being deprived of their right 
to vote and have that vote counted by reason of their 
color, race, religion, or national origin * * *.’’ 

The question presented is whether the District 
Court erred in enjoining the Commission from hold- 
ing a scheduled hearing under the Act, where it ap- 
peared that (a) the plaintiffs are voting registrars 
who were subpoenaed to appear as witnesses at the 
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hearing; (b) the Commission, considering all com- 
plaints submitted to it as confidential, denied plain- 
tiffs’ request, in advance of the hearing, for the names 
of the complainants and the contents of their allega- 
tions; and (c) the Commission’s Rules of Procedure 
governing hearings provide that interrogation of wit- 
nesses shall be conducted only by members of the 
Commission or its staff. 


STATEMENT 


On July 10, 1959, appellees, registrars of voters 
for certain parishes in Louisiana, who had been sub- 
poenaed to appear at a hearing of the Commission on 
Civil Rights, and to bring to the hearing various vot- 
ing and registration records within their custody and 
control, filed a complaint under 28 U.S.C. 1331 and 
1332 in the District Court for the Western District 
of Louisiana against appellants, the members of the 
Commission on Civil Rights, to enjoin a hearing sched- 
uled to be held in Shreveport, Louisiana, on July 13, 
1959. This hearing had been scheduled by the Com- 
mission pursuant to the authority contained in sec- 
tion 104(a)(1) of the Civil Rights Act of 1957, 42 
U.S.C. 1975¢(a) (1), and had as its principal purpose 
the investigation of written allegations that certain 
citizens were being deprived of their right to vote 
on account of race or color. In advance of the hear- 
ing, appellees requested the Commission to furnish 
(a) the names of the persons who had made these 
allegations, and (b) copies of the affidavits which had 
been submitted by the complainants. This request 
was denied. 
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Appellees contended that the Act creating the Com- 
mission did not constitute “appropriate legislation’”’ 
within the meaning of Section (2) of the Fifteenth 
Amendment to the Constitution, and that the Commis- 
sion was acting illegally in refusing to advise them 
of the nature of the allegations pursuant to which 
the hearing had been scheduled and in refusing to al- 
low them to confront and cross-examine the persons 
making such allegations. The prayer for relief 
sought a temporary restraining order and a pre- 
liminary and a permanent injunction. 

The District Court (Dawkins, J.) issued a temporary 
restraining order. Thereafter, inasmuch as the com- 
plaint sought an injunction restraining the operation 
of an Act of Congress as in violation of the Constitu- 
tion, a three-judge court was convened pursuant to 28 
U.S.C. 2282. After a hearing, the court held the Civil 
Rights Act of 1957 to be an appropriate exercise of 
legislative power under the Fourteenth and Fifteenth 
Amendments and under Article I of the Constitution. 
However, the court held, with Cireuit Judge Wisdom 
dissenting, that the Commission’s rules and procedures 
were not authorized by Congress and invalid. On No- 
vember 9, 1959, the court entered an order enjoining 
the Commission from holding any hearings in the West- 
ern District of Louisiana in which the registrars, “ac- 
cused of depriving others of the right to vote, would be 
denied the right of apprisal, confrontation and cross 
examination.” * 


* The court’s order (Appendix B, infra, pp. 48-49) does not 
specify whether the injunction is permanent or interlocutory. 
Judge Dawkins, in issuing the temporary restraining order. en- 
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THE QUESTION IS SUBSTANTIAL 


1. One of the principal functions which Congress, in 
the Civil Rights Act of 1957, assigned to the Commis- 
sion on Civil Rights is the investigation of allegations 
that certain citizens of the United States are being 
deprived of the right to vote because of their color, race, 
religion, or national origin. Congress expressly pre- 
scribed rules of procedure to be followed by the Com- 
mission at its hearings, and the Commission has also 
promulgated various implementing rules. (Supra, pp. 
6-7.) The decision below, in holding basic provisions 
of the Commission’s rules and procedures to be unau- 
thorized and invalid, has brought to a halt the Commis- 
sion’s hearings in this important area. The Govern- 
ment believes that the decision below is manifestly 
erroneous and should promptly be set aside in order 
that the Commission, a body of limited life,” may 
proceed to carry out the mandate of Congress. 

2. Although, strictly speaking, appellee registrars 
were merely subpoenaed to appear at the Commis- 
sion’s scheduled hearing and were “accused’’ of 


tered a rule to show cause why a preliminary injunction should 
not be issued. Argument was thereupon made to the three-judge 
court. The opinion of the three-judge court, however, decides 
the merits of the case. For this reason, and because the order 
of the three-judge court is unrestricted in terms and disposes of 
all issues, it would appear that the order is a permanent injunc- 
tion. Whether the order is final or interlocutory, however, it is 
appealable to this Court under 28 U.S.C. 1253. 

* By virtue of subsections (b) and (c) of section 104 of the 
Civil Rights Act, 42 U.S.C. 1975¢ (b) and (c), the Commission 
was to expire not later than November 8, 1959. The life of the 
Commission was extended for a further two-year period on 
September 28, 1959. P.L. 86-383, 73 Stat. 724. 


10 








— _—_ -—>- 2a pe 


—_ 


MQ + me SS DC OC we 


~~ FF = & 


FEDERAL REGISTRARS 489 


nothing, we may assume arguendo, as the District 
Court did, that the allegations of voting rights viola- 
tions being investigated by the Commission concerned 
the appellees. It does not follow, however, that the 
hearing here may properly be analogized to a judicial 
determination of guilt or innocence in a criminal case. 
The District Court itself recognized that the Civil 
Rights Commission does not make adjudications. 
(App. A, infra, p. 16, fn. 3.) . The Commission’s fune- 
tion is limited to making a report of its findings, aetivi- 
ties, and recommendations to Congress and the Presi- 
dent. It has no authority to impose sanctions, to indict, 
to punish, or to deprive any person of life, liberty, or 
property. In this regard it functions solely as an 
investigative arm of the legislative and executive 
branches of government. Appellees are witnesses, not 
defendants; and the District Court plainly exceeded 
its authority in prohibiting the Commission from 
securing their testimony, and that of other witnesses 
at the scheduled hearing. 

3. As demonstrated by Judge Wisdom in his dis- 
senting opinion (App. A, infra, pp. 36-41), the ra- 
tionale of Greene v. McElroy, 360 U.S. 474, is wholly 
inapplicable here because Congress, after full con- 
sideration, rejected the proposal that witnesses 
before the Commission should be accorded the 
traditional safeguards provided for defendants in 
criminal trials, 7%.e., notice, confrontation, and 
cross-examination. Instead, as the legislative his- 
tory detailed in Judge Wisdom’s opinion shows, Con- 
gress specifically incorporated into the Civil Rights 
Act of 1957 the so-called “fair play” rules applicable 
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to proceedings conducted by committees of the House 
of Representatives. In addition to the materials 
cited. by Judge Wisdom, we may note here that in the 
House debates on this bill Representative Celler, 
Chairman of the Judiciary Committee and a sponsor 
of the bill, asserted that the “fair play’’ rules afforded 
sufficient protection to witnesses (103 Cong. Ree. 
8491). Senator Talmadge, on the other hand, levelled 
the same ¢riticisms against those rules as are urged 
by appellees. He stated (103 Cong. Ree. 11503- 
11505) : 

No provision is made for persons adversely af- 

fected by testimony taken by the Commission to 


be present when they are accused or later to 
confront and cross-examine their accusers. 


4. There is no authority to support the contention 
made by appellees below, which the District Court 
found it unnecessary to reach, that the Constitution 
requires the Commission to furnish subpoenaed wit- 
nesses with advance notice of the identity of complain- 
ants and the contents of their allegations, and to 
provide witnesses the same opportunity for confronta- 
tion and cross-examination as is afforded defendants 
in criminal trials.’ Congressional committees, admin- 
istrative agencies, and executive commissions have 


‘Even in a federal criminal case the defendant has only a 
limited right of pre-trial discovery (Rules 16 and 17, Federal 
Rules of Criminal Procedure; cf. Bowman Dairy Company v. 
United States, 341 U.S. 214, 221), and is not normally entitled 
to pre-trial disclosure of the identity of informants and to obtain 
statements given by them to the Government. 18 U.S.C. 3500; 
Palermo v. Uirited States, 360 U.S. 348; cf. Scher v. United States, 
805 U.S. 251, 254; Roviaro v. United States, 353 U.S. 53, 59-61. 
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customarily proceeded in their inquiries without being 
subject to such restrictions. The reason lies in the 
difference between adjudication and investigation. 
Thus, in Norwegian Nitrogen Products Company v. 
United States, 288 U.S. 294, 318, the Court, speaking 
through Mr. Justice Cardozo, stated : 


* * * the kind of order that emerges from a 
hearing before a body with power to ordain is 
one that impinges upon legal rights in a very 
different way from the report of a commission 
which merely investigates and advises. The 
traditionary forms of hearing appropriate to the 
one body are unknown to the other. 


Cf. MceGrain v. Daugherty, 273 U.S. 1385; In re Gro- 
ban, 352 U.S. 330. 
CONCLUSION 
lor the reasons stated, probable jurisdiction should 
be noted and the case set down for an early hearing.’ 
Respectfully submitted. 
J. LEE RANKIN, 
Solicitor General. 
JoserH M. F. Ryan, IJr., 
Acting Assistant Attorney General. 
Harotp H. GREEN®, 
Davip Rvsrn, 
Attorneys. 
NOVEMBER 1959. 


*The Government is filing, with this Jurisdictional State- 
ment, a motion to advance the Court’s consideration of the 
appeal. 
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APPENDIX A 


In the United States District Court for the Western 
District of Louisiana, Shreveport Division 


| Filed October 7, 1959 | 
Civil Action No. 7479 


Mrs. Marcaret M. LaArRCcHE, ET AL., IN THEIR INDI- 
VIDUAL CAPACITIES AND AS REGISTRARS OF VOTERS IN 
AND FOR THEIR PARISHES OF THE STATE OF LOUISIANA 


Vs. 
JOHN A. HANNAH, ET AL., INDIVIDUALLY AND AS MEm- 
BERS OF THE COMMISSION ON CiviL RIGHTS 


THREE-JUDGE CouRT: 
Judge JouN Minor Wispom, Circuit Judge; Judge 


Ben C. Dawkins, Jr., Chief Judge; Judge Epwin F. 
Hunter, Jr., District Judge. 


HUunrtmvER, Judge. 

This case originated in the Shreveport Division of 
the Western District of Louisiana upon the filing of 
a complaint on July 10, 1959. Plaintiffs are reg- 
istrars of voters in and for certain parishes in Lou- 
isiana.. The Commission on Civil Rights is a tem- 
porary agency of the United States, created by the 
Civil Rights Act of 1957, under Public Law 85-315, 
85th Congress, U.S.C.A. 42:1975, et seq. The Com- 


1 Hereinafter referred to as “Registrars”. 
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mission scheduled a hearing for July 13, 1959, in 
Shreveport, Louisiana for the purpose of investigat- 
ing allegations in writing (under oath or affirmation) 
that certain citizens were being deprived of their 
right to vote on account of race or color.* These 
allegations accuse the registrars, through their official 
acts, of having caused such deprivation, and sum- 
moned them to appear before the Commission. The 
subpoenas also required the registrars to produce for 
inspection various voting and registration records 
within their custody and control. 

The suit is against the Commission and its members. 
Its declared object is to stay the effectiveness of the 
Commission subpoenas and subpoenas duces tecum, 
and to restrain and enjoin the conduct of the proposed 
hearing. The registrars insist they are entitled to 
this relief because the Commission is seeking to hold 
such hearing pursuant to rules of procedure which 
are ultra vires, and which deny to them traditional 
procedural safeguards. Moreover, the registrars as- 
sert that the rules of procedure adopted by the Com- 
mission violate their fundamental constitutional 
rights; and that the Act in its entirety is unconsti- 


* Under Section 104(a) of that Act the Commission is em- 
powered and directed to: “(1) investigate allegations in writing 
under oath or affirmation that certain citizens of the United 
States are being deprived of their right to vote and have that 
vote counted by reason of their color, race, religion, or national 
origin; which writing, under oath or affirmation, shall set 
forth the facts upon which such belief or beliefs are based; 
* * #9) 

The Act also empowers the Commission, or any authorized 
subcommittee thereof, to hold such public hearings and act at 
such times and places as the Commission may deem advisable. 
Said Act also empowers the Commission to require the attend- 
ance and testimony of witnesses or the production of written or 
other matters. 
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tutional because it constitutes an unconstitutional 
delegation of power.* 


Detailing their complaints, supported by sworn | 


affidavits, the registrars allege that they were served 
with subpobnas and subpoenas duces tecum issued by | 
the Chairman of the Commission, commanding them | 


to appear and testify before the Commission on | 


July 13, 1959; that they have not been informed of 
the nature of the complaints against them, nor have 
they been assured that they will be confronted with 
the complaining witnesses; that the Commission re- 
peatedly has informed the Attorney General of 
Louisiana that it would not, under any circumstances, 
furnish plaintiffs with, or permit them to examine, 
the written complaints filed against them, nor would 
it divulge the name or names of the secret complain- 
ants; that the rules under which the hearing is to be 
conducted specifically deny to registrars the right to 
cross-examine their accusers.’ 

On July 10, 1959, the case was heard by the Honor- 
able Ben C. Dawkins, Jr., Chief Judge of the Western 
District of Louisiana. The matter was extensively 
argued and briefed. On July 12th Judge Dawkins 
eranted a temporary restraining order and issued a 
rule on the Commission and its members to show 
cause why an interlocutory injunction should not 
issue. Judge Dawkins, in issuing the temporary re- 


’ Registrars also contend that the procedural provisions of 
the. Administrative Procedure Act should be applied. We 
cannot agree. The A.P.A. prescribes in section 7 (5 U.S.C. 
1006), specific hearing procedures with respect to two processes; 
in section 4 (5 U.S.C, 1003) with respect to “rule making”, 
and in section 5 (5 U.S.C. 1004) with respect to “adjudica- 
tions.” The Act contains no hearing requirements except 
where rule making or adjudications are involved. The Civil 
Rights Commission is performing neither function here. 

‘The truth of these facts is not contested. 
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straining order, did not intimate any opinion as to 
the constitutionality of the statute itself.’ This three- 
judge court was convened to consider the constitu- 
tional attack. 

The principal object and purpose of a three-judge 
federal court is to decide the constitutional validity 
of the Act of Congress sought to be enjoined. But 
where other issues are presented, as they are here, 
they too should be decided. The parties readily agree 
that this is so and that all issues, both constitutional 
and non-constitutional, are before this court.* 


THE CONSTITUTIONALITY OF THE ACT ITSELF 


Complainants seek a declaratory judgment to the 
effect that the Act is unconstitutional because it is 
not appropriate legislation. Manifestly, this position 
cannot be sustained. 

The Constitution and pertinent decisions of the 
Supreme Court make clear that Congress may, pur- 
suant to power conferred upon it by Article 1 of the 
Constitution, legislate to secure the right to vote in 
federal elections. That power has been found in 
Article 1, Section 4. Ha Parte Siebold, 100 U.S. 371, 
383 (1879); Ea Parte Yarbrough, 110 U.S. 651, 660 
(1884) ; United States v. Mosley, 238 U.S. 383 (1915). 
It has been found in Article 1, Section 8, Clause 18, 
Ex Parte Yarbrough, supra, at page 658. It has been 
found in Article 1, Section 2, United States v. Classic, 
313 U.S. 299, 316 (1941). And, as the Supreme Court 
noted in the Classic case, supra, at page 315: 


* * * since the constitutional command is with- 
out restriction or limitation, the right, unlike 


* Judge Dawkins’ opinion is made a part hereof by reference. 

® California Water Supply Co. v. Redding, 304 U.S. 252 

(1938); Davis v. Wallace, 257 U.S. 478, 482 (1922); Lowis- 

ville and Nashville RR Co. v. . 231 U.S. 298, 304 (1913). 
1 
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those guaranteed by the Fourteenth and Fif- 
teenth Amendments, is secured against the 
action of individuals as well as of states. 


It is equally clear that Congress may, pursuant to 
section 2 of the 15th Amendment, legislate to prevent 
states and their officials from denying qualified persons 
the right to vote on account of race, color, or previous 
condition of servitude (Guinn v. U.S., 238 U.S. 347 
(1915) ; In re Wallace, 170 F. Supp. 63 (1959) ). Sim- 
ilarly, Congress may, pursuant to Section 5 of the 
14th Amendment, legislate to prevent states and their 
officials from enacting or enforcing statutes which 
deny equal protection of the laws. 

Since Congress may legislate pursuant to its con- 
stitutional powers, and since it may investigate those 
objects upon which it may legislate,’ and since it may 
delegate its investigative function,® the issue of the 
constitutionality of the acts in creating the Commis- 
sion rests solely on the question of whether the action 
of Congress was, in fact, an implementation of its 
constitutional powers. The stated purposes of the 
act, its fair reading, and its overwhelming legislative 
history are proof positive that Congress did create 
the Commission pursuant to its Article 1 power, as 
well as to its powers under Sections 5 and 2 of the 
14th and 15th Amendments,’ respectively. 


" Watkins v. U.S., 354 U.S. 178 (1957). 

* Endicott Johnson Corp. v. Perkins, 317 U.S. 501-510 (1943). 

*(A) From the report of the House of Representatives Ju- 
diciary Committee (Report No. 291, 85th Congress, First Ses- 
sion) accompanying the bill which became, in pertinent part, 
the Civil Rights Act of 1957, it is manifest that Congress was 
legislating pursuant to its Article 1 power. Thus, that portion 
of the report designated “General Statement” notes: 

“The Provisions of the Bill H.R. 6127 are designed to achieve 
a more effective enforcement of the rights already guaranteed 
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Weare mindful of the arguments repeatedly appear- 
ing in the registrars’ brief to the effeet that the power 





by the Constitution and laws of the United States. This is 
particularly true with regard to the right of franchise in federal 
matters.” (At page 5.) 


Similarly, the “General Statement” portion continues at page 6: 

“With regard to the proposals involving the right to vote, 
the Federal Government has placed upon it by article 1, section 
4, of the Constitution the authority to regulate the manner of 
conducting elections and that authority is further supplemented 
by the 14th and 15th amendments.” 

There is further evidence that throughout its deliberations 
Congress was conscious of its Article 1 power. A clear exercise 
of that power is illustrated by the enactment of the present 
subsection (b) of section 1971, Title 42. In authorizing the 
federal government to prevent certain types of conduct. by indi- 
viduals, its terms are carefully limited to federal elections. 
And, as the House Report, supra, makes clear (at pages 11-15), 
Congress rooted this provision in its Article 1 power. 

Finally, the history of the terms of the Act which prescribe 
the duties of the Commission reveals that it was created pur- 
suant to the Article 1 power. Section 104(a) directs that the 
Committee shall: 

“(1) investigate allegations in writing under oath or affirma- 
tion that certain citizens of the United States are being deprived 
of their right to vote and have that vote counted * * *” [Em- 
phasis supplied. } 


The underscored language was inserted by the House after the 
bill came out of Committee. Representative Hoffman, favoring 
the amendment, regarded its inclusion as crucial since Supreme 
Court had held it to be an integral part of the right to vote 
in United States v. Classic, supra (103 Cong. Rec. App. 4716). 
Thus, the Commission was directed to investigate deprivations 
of an aspect of the right to vote which had been enunciated in 
a case which involved the Article 1 power of Congress. 

(B) The 14th Amendment.—In the House debates Congress- 
man Celler referred to the Act (103 Cong. Rec. 16088) as 
“* * * clear implementation of the 14th and 15th amendments.” 
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granted to Congress to legislate is specifically limited 
by the Tenth Amendment. On its face the Tenth 
Amendment recognizes that certain powers are pro- 
hibited by the Constitution to the states, and therefore 
are not reserved to the states. One of these prohibi- 
tions is that no state may deny equal protection of its 
laws (14th Amendment). Another is that no state may 
deny the right to vote on account of race, color, or pre- 
vious condition of servitude (15th Amendment). Still 


Similarly, in the words of the House Report, supra, at page 6: | 


“* * * the 14th amendment operates to prevent any State 
from enacting or enforcing a law which would abridge the 
privilege and immunity of a United States citizen and denying 
such a person the equal protection of the laws. These two 
amendments expressly authorize Congress to enforce them by 
legislation. {Emphasis supplied. ] 

“* * * the 14th and 15th amendments, both of which ex- 
pressly confer upon the Congress the power to enforce them 
by appropriate regulations.” (At page 13.) 

Above all, the terms of the Act itself which relate to the 
Commission on Civil Rights demonstrate conclusively that Con- 
gress relied in part upon its powers under section 5 of the 
Fourteenth Amendment. By section 104(a) the Commission 
is directed to: 

“(2) study and collect information concerning legal develop- 
ments constituting a denial of equal protection of the laws 
under the Constitution; and [emphasis supplied | 

“(3) appraise the laws and policies of the Federal Govern- 
ment with respect to equal protection of the laws under the 
Constitution.” [Emphasis supplied.] 


The inclusion by Congress of the underscored language mani- 
fests its reliance upon a concept found only in the 14th 
Amendment. 

(C) The 15th Amendment.—For example, the statement of 
Senator Bush at 103 Congressional Record, 138138: “That is the 
central purpose of this bill: to give meaning to the 15th amend- 
ment -of the Constitution of the United States.” See also the 
statement of Representative Celler in the House debates at 103 
Congressional Record 16088. 
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another provision of the Constitution specifically gives 
to Congress the power to legislate to secure the right of 
qualified electors to vote in federal elections (article 1, 
sec. 2). So, we have here involved the very powers 
which the Constitution says are not reserved to the 
states. The action here is not an invasion of state 
power merely because state voting and registration 
records are involved. The congressional power is com- 
plete in itself and may be exercised to its full extent. 
The investigation of alleged discriminatory practices 
is an appropriate step in the process of enforcing and 
protecting the right of qualified electors ” to vote. The 
Act very definitely constitutes appropriate legislation. 


THE RULES OF THE COMMISSION 


The remaining pertinent and serious questions pre- 
sented may be thus stated: 


(1) Did Congress, in creating the Commis- 
sion, specifically authorize it to adopt rules for 


Under our constitutional system the qualification of voters 
is a matter committed to the states, subject to federal constitu- 
tional restraints prohibiting discrimination on account of race, 
color, sex, etc. But it is also true that the right of citizens to 
cast ballots, and have them counted in congressional elections, 
in accordance with applicable state laws, is a right secured by the 
federal constitution, and this right, unlike those carried by the 
14th and 15th Amendments, is secured against the actions of 
individuals as well as states. Article 1, section 2 of the Con- 
stitution, in its provisions for the election of members of the 
House of Representatives, and the Seventeenth Amendment, in 
its provision for the election of Senators, provide that officials 
will be chosen “by the people”. Each provision goes on to state 
that “the Electors in each State shall have the qualifications re- 
quisite for Electors of the most numerous branches of the State 
Legislature.” So, while the right of suffrage in federal elec- 
tions is established in the Constitution, it is subject to the imposi- 
tion of state standards which are not discriminatory (Lassiter 
v. Northhampton Election Bd., 360 U.S. 45, decided June 8, 1959. 
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investigations conducted under Section 104(a) 
(1) of the Act which would deprive parties 
investigated of their rights of confrontation 
and cross-examination and their right to be 
apprised of the charges against them?” 

(2) If Congress did so authorize the Com- 
mission is such: authorization constitutionally 
permissible ? 


A careful reading of the several opinions in 
Groban,” Anonymous, and Greene“ convinces us 
that, as applied to the circumstances of this case, a 
serious constitutional issue is presented as to whether 
or not the rules adopted by this Commission, which 
deprived these plaintiffs of the right of confrontation 
and cross-examination and the right to be apprised 
of the complaints against them, are violative of the 


4 Congress authorized the Commission to hold hearings (42 
US.C. 1975 (d)-(f)). Congress enumerated specific man- 
dates with respect to certain less fundamental procedural 
aspects (42 U.S.C. 1975(a)). Congress did not expressly au- 
thorize the Commission to deny to parties investigated the 
right of apprisal, confrontation, and cross-examination. The 
Commission assumed that they had the power to so do. 

On their own, they adopted a rule denying to the parties 
investigated the right of cross-examination. The rule is 3(1) 
and reads as follows: 

“Interrogation of witnesses at hearings shall be conducted 
only by members of the Commission or by authorized staff 
personnel.” 

When informed that a hearing would be held to investigate 
charges against them, the registrars requested the right to see 
the accusations and affidavits filed against them. They also 
specifically requested the names of their accusers. The Com- 
mission refused both requests. The denial in each instance 
was by resolution (see Stipulation). 

"In Re Groban, 352 U.S. 330, 77 S. Ct. 510, decided Feb- 
ruary 25, 1957. 

% Anonymous V. Baker, 360 U.S. 287, June 15, 1959. 

** Greene v. McElroy, 360 U.S. 474, decided June 29, 1959. 


22 























Co. 


car 


C0] 





(a) 
ties 
tion 

be 


om- 
ally 


in 

us 
, 8 
her 
‘ich 
lon 
sed 
the 


(42 
1an- 
ural 

au- 

the 


The 





FEDERAL REGISTRARS 501 


Constitution. There is no talismanic formula which 
ean be applied. Every term, the Supreme Court 
examines the particular circumstances of particular 
cases in order to apply generalities which no one 
disputes. 

Under the rationale of Greene, concurred in by 
eight justices, a decision is not now required on the 
constitutionality of these deprivations. It is suffi- 
cient that we find there to be nothing in the Act which 
expressly authorizes or permits the Commission’s re- 
fusal to inform persons, under investigation for 
criminal conduct, of the nature, cause and source of 
the accusations against them, and there is nothing in 
the act authorizing the Commission to deprive these 
persons of the right of confrontation and cross- 
examination. 

Here, plaintiffs are being subjected to public op- 
probrium and seorn without fair and adequate oppor- 
tunity to disprove the accusations against them. They 
are being subjected to the distinct likelihood of losing 
their jobs. They have been charged with, and are 
under investigation for, criminal conduct, and are to 
be examined in connection with oifenses constituting 
federal and state crimes* in a hearing which would 


1° The Commission admittedly plans to hold the hearing to 
investigate written allegations that the registrars deprived 
certain citizens of their right to vote because of their color, 
race, religion, or national origin (see Affidavits of Registrars 
and Stipulation No. 5). Accordingly, it must be admitted 
that the registrars are being examined in connection with their 
alleged commission of federal and state crimes, as follows: to- 
wit: 
18 US.C.A. 242 
“Deprivation of rights under color of law 


“Whoever, under color of any law, statute, ordinance, regu- 
lation, or custom, wilfully subjects any inhabitant of any 
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completely fail to comport with traditional American 
ideas of fair play and would violate every element of 
natural justice. 

The hearing sought to be restrained herein has 
‘been called pursuant to, and would be conducted in 
accordance with, rules which deny the right of con- 
frontation. The registrars would be denied the right 
of cross-examination. They would be denied the 
right to be apprised of the identity of the person, or 
persons, making the charges against them, as well as 
the exact nature of the charge. These denials are the 
products of administrative decision not explicitly au- 
thorized by Congress. When we consider that this 
executive commission has been granted the right of 
subpoena to investigate allegations which, if true, 
would constitute the commission of crimes under state 


State, Territory, or District to the deprivation of any rights, 
privileges, or immunities secured or protected by the Consti- 
tution or laws of the United States, or to different punishments, 
pains, or penalties, on account of such inhabitant being an 
alien, or by reason of his color, or race, than are prescribed 


for the punishment of citizens, shall be fined not more than | 


$1,000 or imprisoned not more than one year, or both.” 
LSA-RS. 14: 134 
“Malfeasance in office 

“Malfeasance in office is committed when any public officer 
or public employee shall: 

“(1) Intentionally refuse or fail to perform any duty law- 
fully required of him, as such officer or employee; or 

“(2) Intentionally perform any such duty in an unlawful 
manner; or | 

“(3) Knowingly permit any other public officer or public 
employee, under his authority, to intentionally refuse or fail 
to perform any duty lawfully required of him, or to perform 
any such duty in an unlawful manner. 

“Whoever commits the crime of malfeasance in office shall 
be fined not more than five hundred dollars, or imprisoned for 
not more than six months, or both.” 
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and federal law, and that it is further required to 
make a report of its findings to the Chief Executive 
whose duty it is to enforce federal criminal laws,” 
we can reach no other conclusion than to say that if 
ever the traditional procedural safeguards, spoken 
of in Greene, were required to protect appearers be- 
fore a commission, then this is the instance. There, 
the Supreme Court, speaking through its Chief Jus- 
tice, said: 


Certain principles have remained relatively 
immutable in our jurisprudence. One of these 
is that where governmental action seriously in- 
jures an individual, and the reasonableness of 
the action depends on fact findings, the evi- 
dence used to prove the Government’s ‘case 
must be disclosed to the individual so that he 
has an opportunty to show that it ts untrue. 
While this is important in the case of docu- 
mentary evidence, it is even more important 
where the evidence consists of the testimony of 
individuals whose memory might be faulty or 
who, in fact, might be perjurers or persons 
motivated by malice, vindictiveness, intoler- 
ance, prejudice, or jealousy. We have formal- 
ized these protections in the requirements of 
confrontation and _ cross-examination. They 
have ancient roots. They find expression in 
the Sixth Amendment which provides that in 
all criminal cases the aceused shall enjoy the 
right ‘‘to be confronted with the witnesses 
against him.’”’ This Court has been zealous to 
protect these rights from erosion. It has 
spoken out not only in criminal cases, e.g., Mat- 


16 42 U.S.C. 1975(c)(b) requires the Commission to submit to 
the President a final and comprehensive report of its findings. 
Since the Commission is required to make this report to the 
President, the Chief Executive Officer of the land, it is fair to 
presume that a prime purpose of this report is to secure execu- 
tion and enforcement of the laws presently in effect. 
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tox v. United States, 156 U.S. 237, 242-244; 
Kirby v. United States, 174 U.S. 47; Motes vy. 
United States, 178 U.S. 458, 474; In re Oliver, 
333 U.S. 257, 273, but also in all types of cases 
where administrative and regulatory action 
were under scrutiny. E.g., Southern R. Co. v. 
Virginia, 290 U.S. 190; Ohio Bell Telephone 
Co. v. Commission, 301 U.S. 292; Morgan v. 
United States, 304 U.S. 1, 19; Carter v. Kubler, 
320 U.S. 248; Reilly v. Pinkus, 338 U.S. 269. 
Nor, as it has been pointed out, has Congress 
ignored these fundamental requirements in 
enacting regulatory legislation. Joint Antt- 
fascist Committee v. McGrath, 341 U.S. 168- 
169. [Italic ours. | 


* * * * * 


Where administrative action has raised seri- 
ous constitutional problems, the Court has as- 
sumed that Congress or the President intended 
to afford those affected by the action the tra- 
ditional safeguards of due process. See, e.g., 
The Japanese Immigrant Case, 189 U.S. 86, 
101; Dismuke v. United States, 297 U.S. 167, 
172; Ex parte Endo, 323 U.S. 283, 299-300; 
American Power Co. v. Securities and Ex- 
change Comm’n, 329 U.S. 90, 107-108; Hanne- 
gan v. Esquire, 327 U.S. 146, 156; Wong Yang 
Sung v. McGrath, 339 U.S. 33, 49; Cf. Annis- 
ton Mfg. Co. v. Davis, 301 U.S. 337; United 
States v. Rumely, 345 U.S. 41. These eases re- 
flect the Court’s concern that traditional forms 
of fair procedure not be restricted by implica- 
tion and without the most explicit action by the 
Nation’s lawmakers, even in areas where it is 
possible that the Constitution presents no in- 
hibition. 


And Mr. Justice Douglas, concurring in Peters v. 
Hobby, 349 U.S. 331, says: 


It, therefore, becomes necessary for me to 
reach the constitutional issue. 
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4. Dr. Peters was condemned by faceless in- 
V. formers, some of whom were not known even 
on, to the Board that condemned him. Some of 
eg these informers were not even under oath. 
on None of them had to submit to cross-examina- 
v. tion. None had to face Dr. Peters. So far as 
ne we or the Board know, they may be psycho- 
v. paths or venal people, like Titus Oates, who 
on, revel in being informers. They may bear old 
9. grudges. Under Corss-examination their stories 
Ss might disappear like bubbles. Their whispered 
in confidences might turn out to be yarns con- 
Hy ceived by twisted minds, or by people who, 
3 though sincere, have poor facilities of observa- 
tion and memory. 

Confrontation and cross-examination under 
a oath are essential, if the American ideal of due 
ts process is to remain a vital force in our public 


a life. We deal here with the reputation of men 
and their right to work—things more precious 


’ than property itself. We have here a system 
6 where government with all its power and au- 
7 thority condemns a man to a suspect class and 
): the outer darkness, without the rudiments of a 


fair trial. The practice of using faceless in- 
formers has apparently spread through a vast 
domain. It is used not only to get rid of em- 
ployees in the Government, but also employees 
| who work for private firms having contracts 


ie with the Government. * * *. 

1S The Supreme Court, in Greene, clearly and con- 

1- | cisely charted a salutary and sensible course to be 

© | followed. Whether the procedures under the cireum- 

: stances here are constitutionally permissible we do 
not decide. In accordance with the teachings of 

. Greene, we decide only that in a hearing such as the 


one envisaged here, the Commission had no right to 
deny the accused Registrars the traditional rights of 
0 confrontation and cross-examination in the absence 
of explicit congressional authorization to do so. 
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In Greene the Supreme Court held these safeguards 
were not to be denied to one being investigated for 
alleged communistie associations and sympathies in 
the absence of explicit authorization from either the 
President or Congress. Surely, duly chosen state of- 
ficials are entitled to the same protection, especially 
since no considerations of national security are in- 
volved. So is every citizen. In Greene, the govern- 
ment did not take the petitioner’s job away from him, 
but he did lose his job as a result of a government 
finding to the effect that he was not a good security 
risk. If the Commission here finds the charges 
against the registrars are true, they are faced not only 
with public scorn and possible loss of their jobs, but 
also with probable indictment, arrest and prosecu- 
tion. 

We are impressed, but not persuaded, by the gov- 
ernment’s argument that the legislative history of the 
Act proves that the Commission acted at the implied 
directed of Congress in adopting the rules here under 
attack. This argument of implied direction cannot 


ee 


ene 


be sustained in the face of the following language | 


from Greene: 


The issue, as we see it, is whether the Depart- 
ment of Defense has been authorized to create 
an industrial security clearance program under 
which affected persons may lose their jobs and 
may be restrained in following their chosen pro- 
fessions on the basis of fact determinations con- 
cerning their fitness for clearance made in 


_ proceedings in which they are denied the tradi- | 


tional procedural safeguards of confrontation 
and cross-examination. 

“Tf acquiescence or implied ratification were 
enough to show delegation of authority to take 
actions within the area of questionable constitu- 
tionality, we might agree with respondents that 
delegation has been _ here. 

2 


— 
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* * * * * 


Before we are asked to judge whether, in the 
context of security clearance cases, a person 
may be deprived of the right to follow his 
chosen professions without full hearings where 
accusers may be confronted, it must be made 
clear that the President or Congress, within 
their respective constitutional powers, specifi- 
eally has decided that the imposed procedures 
are necessary and warranted and has authorized 
their use. * * * Such decisions cannot be as- 
sumed by acquiescence or nonaction. * * * 
They must be made explicitly not only to assure 
that individuals are not deprived of cherished 
rights under procedures not actually author- 
ized. * * * but also because explicit action, 
especially in areas of doubtful constitutionality, 
requires careful and purposeful consideration 
by those responsible for acting and implement- 
ing our laws. Without explicit action by law- 
makers, decisions of great constitutional import 
and effect would be relegated by default to ad- 
ministrators who, under our system of govern- 
ment, are not endowed with authority to decide 
them. 

Where administrative action has raised seri- 
ous constitutional problems, the Court has as- 
sumed that Congress or the President intended 
to afford those affected by the action the tra- 
ditional safeguards of due process. See, e.g., 
The Japanese Immigrant Case, 189 U.S. 86, 
101; Dismuke v. Umted States, 297 U.S. 167, 
172; Ex parte Endo, 323 U.S. 283, 299-300; 
American Power Co. v. Securities and Ezx- 
change Comm’n, 329 U.S. 90, 107-108; Han- 
negan Vv. Esquire, 327 U.S. 146, 156; Wong 
Yang Sung v. McGrath, 339 U.S. 33, 49; C.F. 
Anniston Mfg. Co. v. Davis, 301 U.S. 337; 
United States v. Rumely, 345 U.S. 41. These 
cases reflect the Court’s concern that tradi- 
tional forms of fair procedure not be restricted 
by implication or without the most explicit 
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action by the Nation’s lawmakers, even in areas 
where it is possible that the Constitution pre- 
sents no inhibition. 
Moreover, even if we were to ignore Greene, which 
we have no right to do and certainly will not do, we 
would still reject the government’s argument of im- 
plication. The rejection by Congress of more exten- 
sive rules is neither explicit nor implied authority be 
eliminate the fundamental safeguards under the cir- 
cumstances here present. It is true that Congress 
refused to explicitly provide the safeguards, but it 
is equally true that there is nothing in the history of 
this legislation to show that Congress even considered 
writing into the Act any power of the Commission to 
do away with apprisal, confrontation, and cross-ex- 
amination. The silence of Congress was apparently 
the product of thoughtful compromise. Some mem- 
bers of Congress positively wanted the fundamental 
safeguards spelled out, while others probably would 
have approved legislation specifically denying the ac- 
cused these rights. Congress remained silent. 
In Greene the Court specially found that the De- 
fense Department had been authorized to fashion and 
apply an industrial clearance program but that the 





t 
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meen 


Department had not shown that either Congress or | 


the President had explicitly authorized proceedings 
in which the accused was not afforded the safeguards 
of confrontation and cross-examination. In Greene 
the President, in general terms, had authorized the 
Department of Defense to create procedures to re- 
strict the dissemination of classified information, and 
had apparently acquiesced in the elaborate program 
established by the Secretary of Defense which de- 
nied investigated parties of the rights of confronta- 
tion and cross-examination. The case for authoriza- 
tion there was stronger than here; e.g., in Greene, 
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Part IV, §2 of Executive Order 9835 specifically 
stated : 


* * * the investigative agency may refuse to 
disclose the names of confidential informants, 
provided - it furnishes sufficient information 
about such informants on the basis of which 
the requesting department or agency can make 
an adequate evaluation of the information fur- 
nished by them, and provided it advises the 
requesting department or agency in writing 
that it is essential to the protection of the in- 
formants or to the investigation of other cases 
that the identity of the informants not be re- 
vealed * * * 


Justice Clark, dissenting, thought the authorization 
was specific: 


How the Court can say, despite these facts, that 
the President had not sufficiently authorized 
the program is beyond me, unless the Court 
means that it is necessary for the President to 
write out the Industrial Security Manual in his 
own hand. 


The Supreme Court, by an 8-1 majority, rejected the 
authorization as being insufficient.” We are not free 
to do otherwise here. 


7 Equally as decisive on the issue of explicit authorization in 
areas of doubtful constitutionality is Kent v. Dulles, 357 UB. 
116. There, Congress had enacted legislation requiring every 
passport application to “contain a true recital of each and 
every matter of fact which may be required by any rules” of 
the Secretary of State, and that requirement had to be satis- 
fied “before .a passport is issued to any person.” In this con- 
text, the Secretary asked for, and petitioners refused to file, 
the required affidavits stating whether they then were or 
ever had been members of the Communist party. Thereupon, 
the Secretary refused to further consider petitioners’ applica- 
tion until such time as they filed the required affidavits. The 
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The conclusion is inevitable here that the burden is 
upon the government to show the “explicit action”’ by 
Congress authorizing the adoption of the rules which 
refuse to permit cross-examination, confrontation, 
and apprisal. In this case the government has made | 
no attempt to point to any “explicit action’’ of au- | 


tion, and absent such an explicit authorization, the 
rules in these particulars are clearly ultra vires. 


thorization. Congress has made no such authoriza- | 
i 


THE EQUITIES 


Proper voting practices are the cornerstone upon 
which our democratic balance is maintained. Dis- 
crimination upsets that balance. Moreover, discrimi- 
nation clearly violates the Constitution. Steps 
designed to determine whether there has been dis- 
crimination are therefore of grave public interest 
and importance. When there are charges, as there 
are here, which state that by one means or another 
the vote is being denied to a qualified person, the 
public interest will be served by learning all the facts. 


——— 


Certainly, the surest way of finding out all the facts is | 


to hear from everybody, and the surest test of a wit- 
ness’s_ veracity is his confrontation and _ cross- 
examination. 

Government counsei seem to say in their briefs 
that their investigation is so very important that 


scholars, the courts, the Chief Executive, and the Attorney 
General all agreed that the issuance of passports had for 
years been a “discretionary act” on the part of the State De- 
partment. The Supreme Court decided that in order for the 
Secretary to deny a passport to a Communist whose travel 
abroad would be inimical to our national security, Congress 


must so provide in explicit terms. The Court once again had | 


construed very narrowly the delegated power to curtail or | 


dilute substantial and fundamental rights. 
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this Court should not hold that the traditional safe- 
guards should be afforded the registrars. We in no 
way disagree with counsel for the government con- 
cerning the value they place on the precious right to 
vote. But search as we have, we find nothing 
inimical to the government’s interest in giving to the 
registrars the rights they insist upon here. The 
ultimate goal of Congress in creating the Commission 
was to find out all of the facts—the truth, not just 
possibly prejudiced opinion—so as to be able to safe- 
guard the free exercise of the voting right, subject 
to the legitimate power of the state to prescribe non- 
discriminatory and fair voting qualifications. Often 
in cases of this nature the Court must balance be- 
tween individual and governmental interests. Here, 
we examine the record for that purpose and find no 
conflict. No better procedure exists for finding out 
the truth than to give the accused notice of the case 
against him and full opportunity to meet it. Hear- 
ings so conducted generate a feeling, so vital in a 
popular government, that justice is being done. 
We have dealt at length with the immediate and 
irreparable damage that would be caused the regis- 
trars by forcing them to proceed without giving them 
their basic and traditional rights. No good purpose 
would be served by reviewing that phase of the case. 
Suffice it to say that we stand on what we have said 
and we agree with Judge Dawkins’ original opinion— 
that these registrars are faced with immediate and 
irreparable injury. What damage, what injury, will 
the Commission suffer by giving to these registrars 
their traditional safeguards of due process of law, 
and by affording them the tenets of natural justice? 
In our humble opinion, all the Commission will suffer 
is perhaps a little inconvenience. It may take them 
three days rather than one to get the facts. How 
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best can they perform the major task of ‘‘finding out 
all the facts” than to give the persons investigated the 
basic legal safeguards. We have searched in vain 
throughout the extensive briefs filed by the govern- 
ment in an effort to find out what irreparable damage, 
or what damage at all, could be done the Commission 
by prohibiting them from holding a hearing pursuant 
to these ‘‘ultra vires” rules and resolutions. 

We do find in various parts of the government’s 
briefs several statements or intimations as to dam- 
age. It was suggested that irreparable damage will 
be suffered because the Commission will expire in 
November. The recent action of Congress in ex- 
tending the life of the Commission dispels this 
argument. 

The government also suggests that if copies of the 
accustations and the names of the accusers were fur- 
nished the registrars it might result in the accusers 
being prosecuted for perjury. That is a strong argu- 
ment—if one person makes a written allegation under 
oath that another has committed a crime and this oath 
turns out to be untrue, the public interest does not 
require that the government protect the perjurer. 
The government also argues that the Court should 
take judicial notice of the possible pressure to which 
persons making complaints in this field are subject 
under present circumstances. This Court does not 
know of a single instance where any such pressure 
has actually been brought. Some honest, sincere, and 
well-meaning people really believe this, but we are not 
going to assume (in the total absence of evidence) 
that the people of this State will be guilty of such a 
practice. Finally, the government argues that there 
is no point in telling these people what they did be- 
cause they are the registrars and they know what they 
did. This contention assumes the registrars’ guilt, 
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an assumption which itself does violence to the Amer- 
ican concept of justice—that all persons accused of 
crime are presumed to be innocent until proven guilty 
by competent evidence. 

Insofar as the right to cross-examination is con- 
cerned, the government offers no reason why this 
should be denied. They merely say that they do not 
have to give it because congressional committees do 
not, and that Congress did not intend them to do it. 

The Commission has authority to hold public hear- 
ings on vital public issues. Knowledge and under- 
standing of every element of the problem will give 
greater clarity and perspective to one of the most 
difficult questions facing our country. Such a study, 
such an investigation, fairly conducted, will tend to 
unite responsible people in a common effort to solve 
these problems. Investigation and hearings will bring 
into proper focus the areas of responsibility of the 
federal government and of the states under our con- 
stitutional system. Through greater public under- 
standing, therefore, the Commission may chart a 
course of progress to guide us in the years ahead, 
but a fact finding investigation conducted as this one 
is proposed to be conducted can result only in mis- 
understanding, suspicion, hostility, and unneeded 
bitterness. 

Natural justice would not require confrontation, 
apprisal, and cross-examination in every hearing of 
the Commission, but only in instances where, as here, 
the record makes it abundantly clear that those being 
investigated are accused and suspected of criminal 
conduct. 

Believing as we do that the procedures and the rules 
of the Commission in the particulars heretofore dis- 
cussed are ultra vires and threaten the registrars with 
immediate and irreparable damage, and believing fur- 
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ther that the interests of the government, the public, 
and the Commission will best be served by the holding 
of a full and fair hearing wherein all accused of 
crimes are given a fair chance to develop all the facts, 
we have but one course to take—that is to dismiss the 
government’s motion for summary judgment and grant 
the prayer for an injunction, in accordance with this 
opinion. 

It is so ordered on this the 6th day of October, 1959. 
JOHN Minor Wispom, Circuit Judge (dissenting). 


I concur in the holding that the Act is constitutional 
and that the Administrative Procedure Act is inap- 
plicable. I feel compelled, however, to dissent from 
the holding that under Greene v. McElroy the rules of 
the Commission are ultra vires. 


I 


The Commission’s rules may be inadequate, in terms 
of traditional safeguards accorded a defendant in a 
criminal trial, but they are the rules Congress au- 
thorized for hearings by the Civil Rights Commission. 

This case differs radically from Greene v. McEKlroy. 
Here, Congress took pains to set out in the Act, in its 
delegation of authority, mandatory rules of procedure 
to be followed by the Commission. The Commission’s 
rules folow the language of the statute or are based 
on the intent of the statute.’ Thus, on the important 
issue of the right of cross-examination, the Commis- 
sion rule provides: “Interrogation of witnesses at 
hearings shall be conducted only by authorized staff 
_ personnel.’’* This is based on the statutory provi- 
sion, Section 102(c): “ Witnesses at the hearings may 
be accompanied by their own counsel for the purpose 
of advising them concerning their constitutional 
rights.’’ The limitation of the activities of a lawyer 
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to giving advice to his client, is just a way of saying 
that the lawyer (or his client) cannot cross-examine 
an adverse witness. 

A central issue in the controversy over civil rights 
legislation was whether witnesses should have the 
traditional safeguards of notice, confrontation, and 
eross-examination. The 1956 Civil Rights Bill, H.R. 
627, as reported by the House Judiciary Committee, 
contained no special rules of procedure. H. Rep. No. 
2187, 84 Cong., 2d Sess. It was amended on the floor 
of the House by the addition of elaborate safeguards 
which Representative Dies of Texas proposed. 102 
Cong. Ree. 13542, 13548. This amendment required 
notice of the subject of the inquiry and confrontation, 
and allowed limited cross-examination. The bill 
passed the House, but no action was taken on it in the 
Senate. In 1957 several bills were introduced con- 
taining the same procedural provisions as the 1956 
bill, as amended. One of these was 8. 83, the subject 
of Senate hearings in 1957.2 The position of the De- 
partment of Justice, as stated by the Attorney Gen- 
eral, was that “it would be a mistake to make it the 
vehicle for experimenting with new rules”. Hear- 
ings, Senate Judiciary Committee, 85 Cong., 1st Sess., 
p. 14. In the House hearings on the 1957 Civil 
Rights proposal Senator, then Representative, Keat- 
ing asked Attorney General Brownell if the Depart- 
ment would object to the Committee inserting in the 
bill a provision “similar to those set up in the rules 
of the House for the conduct of congressional com- 
mittees’’. General Brownell stated that the Depart- 
ment had no objection to such rules of procedure. 
H.R. 6127, adopted into law as the Civil Rights Act of 
1957, imcorporated the House “Fair Play Rules’’* as 
Section 102 of the Act.° 
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The action of Congress in refusing to adopt a par- 
ticular bill and adoption of another bill is often an 
unreliable guide to congressional intent. But the cir- 
cumstances in which H.R. 6127 became law, rather 
than S. 83 or H.R. 627, make it clear that Congress, 
after careful deliberation, made a choice of pro- 
cedures. Congress rejected the traditional safeguards 
accorded a defendant in a criminal trial and accepted 
the House “Fair Play Rules’’. 

The House “Fair Play Rules’’ were drawn for the 
conduct of congressional investigating committees. 
They were the indirect product of innumerable legal 
articles, judicial dicta, and editorials.. They were 
the direct product of careful study.’ It is safe to 
say that when the House “Fair Play Rules’’ were 
adopted as Section 102 of the Civil Rights Act of 
1957 every member of the House and Senate regarded 
that action as an explicit declaration that Congress 
affirmatively rejected rules extending to witnesses the 
rights of notice, confrontation, and cross-examination ; 
that, instead, Congress authorized and directed the 
Civil Rights Commission to follow its more limited 
“Fair Play Rules’’. 

This background distinguishes the case from 
Greene v. McElroy. There, the majority’s reason- 
ing was the President and Congress would not have 
delegated to the Department of Defense the power 
to deprive a man of his job as a result of a hearing 
in which he has no right of confrontation or cross- 
examination, without including in the delegation ex- 
press authorization to by-pass the traditional due proe- 
ess safeguards. Here, Congress expressly authorized 
the by-pass. 

Il 


I therefore reach the issue of the constitutionality 
of the procedure. 
38 
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A hearing subjecting a subpoened witness to public 
epprobrium, loss of reputation, loss of a job, and pos- 
sible state and federal prosecution based on testimony 
brought out at the hearing, carries sanctions no less 
severe than a criminal trial. Fundamental fairness 
would seem to require that such a witness have the 
opportunity to assert the rights of notice, confronta- 
tion, cross-examination, and other due process safe- 
guards. No court however has gone that far. 

Mr. Justice Clark, the only member of the Supreme 
Court who reached the constitutional issue in Greene, 
stated: “‘[T]he Court has long ago and repeatedly 
approved administrative action where the right of 
eross-examination and confrontation were not per- 
mitted.” Without exception, the courts have drawn 
a distinction between investigative and adjudicative 
proceedings. Witnesses in investigative hearings do 
not have the constitutional rights of a witness in an 
adjudicative hearing. The Fifth Amendment gives 
a witness protection in an investigation; the oppor- 
tunity to assert all due process rights in any later 
adjudicative proceedings is a sufficient protection.” 

In re Groban, 1957, 352 U.S. 330, 77 S.Ct. 510, 1 L. 
Ed. 2d 376; Bowles v. Baer, 7 Cir., 1954, 142 F. 2d 
787. Norwegian Nitrogen Prod. Co. v. United States, 
1932, 288 U.S. 294, 53 S.Ct. 350, 77 L. Ed. 796. 

In Groban a majority of the Supreme Court went 
very far indeed in denying the right to counsel. An 
Ohio statute, authorizing the State Fire Marshall to 
investigate the cause of fires, conferred broad powers 
on the investigating officer. He could hold the in- 
vestigation in private, exclude counsel, punish wit- 
nesses who refuse to testify by summarily committing 
them to jail, and, if he believed the evidence would 
warrant a conviction for arson or a similar crime, 
he could arrest the witness after the investigation. 
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The appellants, who were called upon to testify con- 
cerning the cause of a fire at their place of business, 
refused to testify in the absence of counsel. They 
were committed to jail. In a habeas corpus pro- 


ceeding, they contended that they had a constitu- | 
tional right to counsel under the due process clause | 


of the Fourteenth amendment. The court held, five 


to four, that appellants had no constitutional right | 


to counsel in giving testimony before an investiga- 
tive body that does not adjudicate legal rights and 
responsibilities. If Groban was not entitled to due 


process, no witness is entitled to due process in an | 


investigation. 
Taking the law as it is, the Commission’s rules 
are constitutional. 
III 


The rub in this case comes from the Act itself. 
It comes from the incongruity ofa legislative com- 
mission of inquiry investigating specific complaints 
against individuals accused of crimes.® To my mind, 
the creation of such a commission is of questionable 


legislative propriety, at best. It carries grave danger | 


of legislative usurpation, at worst. 


The investigation of specific violations of the law | 


is for grand juries, not legislative commissions. With 
all deference to Congress, a commission, constituted to 
investigate a broad problem of national interest, has 
no business holding hearings that must inevitably de- 
velop into legislative trials of individuals. When a 
subpoened witness accused of a crime may be sub- 
jected to trial by exposure, a fact-finding determina- 
tion and punishment, he should have the same rights 
of notice, confrontation, and cross-examination, and 


all the other hard-earned rights embodied in due proc- | 
ess, that any one accused of breaking the law is en- | 


titled to when he is tried by a jury before a judge. 
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The Commission does not formally adjudicate guilt or 
impose a formal sentence, but an individual against 
whom a complaint is made to the Commission may be 
exposed to all the hardships of a trial and to punish- 
ment in many forms. 

The House ‘‘Fair Play Rules’’ are a step in the 
proper direction—for congressional committees. Pro- 
cedures suitable for Congress’ own committees, how- 
ever, are less than adequate for a trial by an auton- 
omous commission to which Congress has delegated 
its power of inquiry. 

The high purposes animating the creation of the 
Civil Rights Commission do not diminish the inherent 
dangers in legislative trials. They simply obscure the 
dangerous means used to attain the ends of the legis- 
lation. 

These, however, are considerations for Congress.” 
On the law, unless the minority view in Groban should 
prevail, the Act is constitutional, the rules authorized. 


Footnotes 


1 See Appendix A and Appendix B. 

*This is the rule universally followed by committees of the 
House and Senate. It permits a form of cross-examination; 
submission of written questions to be put to the witness by the 
Chairman—for whatever that is worth as cross-examination. 

* See Appendix C. 

* Amendment to Rule X1I(25) of the Rules of the House of 
Representatives. Adopted March 23, 1955, 101 Cong. Rec. 
3569-85; House Resolution 151, Rules and Manual, United 
States House of Representatives, 1959, section 735 (i)-(q). 

® Section 102(a) through 102(i) of the statute is identical 
with the House “Fair Play Rules”. 

* For a discussion of the various proposals for a code of proce- 
dure before congressional committees, see Maslow, Fair Procedure 
in Congressional Investigations : A Proposed Code, 54 Cal. L. Rev. 
839 (1954). For the code proposed by the American Bar Associa- 
tion, see 40 Am. Bar Ass’n Journ. 900 (1954). See the following, 
some before and some after adoption of the Fair Play Rules, some 
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dealing directly with the procedure before congressional com- 
mittees and some dealing with the rights of witnesses generally in 


hearings before investigative or administrative bodies; Landis, | 


Constitutional Limitations on the Congressional Power of In- 
vestigation, 40 Harv. L. Rev. 1953 (1926) ; Potts, Power of Legis- 
lative Bodies to Punish for Contempt, 74 U. of Pa. L. Rev. 691 
(1926); Herweitz and Mulligan, The Legislative Investigating 
Committee, 33 Cal. L. Rev. 1 (1933) ; Morgan, Congressional In- 
vestigations and Judicial Review; Kilbourn & Thompson Re- 
visited, 37 Cal. L. Rev. 446 (1949) ; Davis, The Requirement of 
Opportunity to be Heard in the Administrative Process, 51 Yale 
L. Journ. 1091 (1942) ; Liacos, Rights of Witnesses Before Con- 
gressional Committees, 33 Bos. U. L. Rev. 337 (1953) ; Symposium 


a 


on Legislative Investigations; Safeguards of Witnesses, 29 Notre | 


Dame Law., 157 (1954); Keating, The Investigating Power of 
Congress, 14 Fed. Bar Jour. 171 (1954); Kefauver, A Code of 
Conduct for Congressional Investigations, 8 Ark. L. Rev. 369 
(1954) : Chase, Improving Congressional Investigations, 30 Temp. 
L.Q. 126 (1957; Davis, Requirements of a Trial-Type Hearing, 70 
Harv. L. Rev. 193 (1956) ; McKay, The Right of Confrontation, 
Wash. U. L.Q. 122 (1959). See the following recent notes and 
comments: Due Process and the Right to Counsel, 33 St. John’s 
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L. Rev. 67 (1957) ; The Civil Rights Act of 1957 and Contempt of | 


Court, 48 Cornell L.Q. 661 (1958); Constitutional Limitations 
on the Legislative Power of Investigations, 7 Buffalo L. Rev. 267 
(1958) ; Representation by Counsel, 58 Cal. L. Rev. 395 (1958). 
See also Barth, Government by Investigation ( Viking Press, N.Y., 
1955) and Taylor, Grand Inquest (Simon & Schuster, N.Y., 1955). 

* In 1954 both houses of Congress held extensive hearings on the 
matter of committee procedures. Hearings before the Subcom- 
mittee on Legislative Procedure of the House Rules Committee, 
Legislative Procedure, 83d Cong., 2d Sess. (1954) ; Hearings be- 
fore the Subcommittee on Rules of the Senate Rules and Admin- 
istration Committee, Rules of Procedure for Senate Investigating 
Committees, 83d Cong., 2d Sess. (1954). See also Report of 
Senate Committee on Rules and Administration to accompany S. 
Res. 17, Rules of Procedure for Senate Investigating Committees, 
84th Cong., 1955. 

® Proponents of the legislation emphasized repeatedly; “The 
Commission created by the proposal is purely investigatory and 
empowered only to make recommendations”. H. Rep. No. 291, 
85th Cong., ist Sess., p. 6. 


42 





aR 


—— ac: Fr BO 6 








ner OLR RRR core 


RR 


FEDERAL REGISTRARS 521 


® Section 104(a)(1) of the Act (Duties of the Commission) 
provides: “The Commission shall—(1) investigate allegations 
in writing under oath or affirmation that certain citizens of the 
United States are being deprived of their right to vote and 
have that vote counted by reason of their color, race, religion, 
or national origin; which writing, under oath or affirmation, 
shall set forth the facts upon which such belief or beliefs are 
based ;” 

10The inclusion in the body of the statute of mandatory 
rules of procedure is unique in legislation setting up an in- 
vestigatory commission. This, and the provision requiring 
application to a court for enforcement of process indicate con- 
gressional sensitivity to the problem. 


Appenpix A 
RULES OF PROCEDURE OF THE COMMISSION 


Sec. 102. (a) The Chairman or one designated by him to 
act as Chairman at a hearing of the Commission shall announce 
in an opening statement the subject of the hearing. 

(b) A copy of the Commission’s rules shall be made avail- 
able to the witness before the Commission. 

(c) Witnesses at the hearing may be accompanied by their 
own counsel for the purpose of advising them concerning their 
constitutional rights. 

(d) The Chairman or Acting Chairman may punish breaches 
of order and decorum and unprofessional ethics on the part of 
counsel, by censure and exclusion from the hearings. 

(e) If the Commission determines that evidence or testimony 
at any hearing may tend to defame, degrade, or incriminate 
any person, it shall (1) receive such evidence or testimony in 
executive session; (2) afford such person an opportunity volun- 
tarily to appear as a witness; and (3) receive and dispose of 
requests from such person to subpoena additional witnesses. 

(f) Except as provided in sections 102 and 105(f) of this Act, 
the Chairman shall receive and the Commission shall dispose 
of requests to subpena additional witnesses. 

(g) No evidence or testimony taken in executive session may 
be released or used in public sessions without the consent of 
the Commission. Whoever releases or uses in public without 
the consent of the Commission evidence or testimony taken in 
executive session shall be fined not more than $1,000, or im- 
prisoned for not more than one year. 
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(h) In the discretion of the Commission, witnesses may sub- 
mit brief and pertinent sworn statements in writing for in- 
clusion in the record. The Commission is the sole judge of the 
pertinency of testimony and evidence adduced at its hearings. 

(i) Upon payment of the cost thereof, a witness may obtain 
a transcript copy of his testimony given at a public session, 
or, if given at an executive session, when authorized by the 
Commission. 

(j) A witness attending any session of the Commission shall 
receive $4 for each day’s attendance and for the time neces- 
sarily occupied in going to and returning from the same, and 
8 cents per mile for going from and returning to his place of resi- 
dence. Witnesses who attend at points so far removed from 
their respective residences as to prohibit return thereto from 
day to day shall be entitled to an additional allowance of $12 
per day for expenses of subsistence, including the time neces- 
sarily occupied in going to and returning from the place of 
attendance. Mileage payments shall be tendered to the witness 
upon service of a subpena issued on behalf of the Commission 
or any subcommittee thereof. < 

(k) The Commission shall not issue any, Subpena for the 
attendance and testimony of witnesses or for the production of 
written or other matter which would require the presence of the 
party subpenaed at a hearing to be held outside of the State, 
wherein the witness is found or resides or transacts business. 


Appenpix B 


In addition to these statutory provisions, the Commission has 
adopted the following supplementary Rules of Procedure: 

(a) All the provisions of Section 102 of Public Law 85-315, 
incorporated in Rule 2 above, shall be applicable to_and govern 
the proceedings of all subcommittees appointed by the Commis- 
sion pursuant to Section 105(f) of Public Law Bb-135, incor- 
porated in Rule 1 above. 

(b) At least two members of the Commission must be pres- 
ent at any hearing of the Commission or of any subcommit- 
tee thereof. 

(c) The holding of hearings by the Commission or the ap- 
pointment of a subcommittee to hold hearings pursuant to the 
Provisions in Rule 1 above must be approved by a majority of 
the members of the Commission or by a majority of the mem- 
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bers present at which at least a quorum of four members is 
present. 

(d) Subpenas for the attendance and testimony of witnesses 
or the production of written or other matter may be issued over 
the signature of the Chairman of the Commission or by the Chair- 
man upon the request of a member of the Commission. 

(e) Subpenas fdr the attendance and testimony of witnesses 
or the production of written or other matter may be issued over 
signature of the Chairman of a subcommittee appointed pursu- 
ant to the provisions of Rule 1 above by the Chairman or by 
the Chairman upon the request of a member of the 
subcommittee. 

(f) An accurate transcript shall be made of the testimony of 
all witnesses in all hearings, either public or executive sessions, 
of the Commission or of any subcommittee thereof. Each wit- 
ness shall have the right to inspect the record of his own tes- 
timony. A transcript copy of his testimony may be purchased 
by a witness pursuant to Rule 2(i) above. Transcript copies 
of public sessions may be obtained by the public upon payment 
of the cost thereof. 

(g) Any witness desiring to read a prepared statement in a 


_hearing shall file a copy with the Commission or subcommit- 


tee 24 hours in advance. The Commission or subcommittee 
shall decide whether to permit the reading of such statement. 

(h) The Commission or subcommittee shall decide whether 
written statements or documents submitted to it shall be placed 
in the record of the hearing. 

(i) Interrogation of witnesses at hearings shall be conducted 
only by members of the Commission or by authorized staff 
personnel. 

{j) If the Commission pursuant to Rule 2(e), or any sub- 
committee thereof, determines thet evidence or testimony at any 
hearing may tend to defame, degrade, or incriminate any per- 
son, it shall advise such person that such evidence has been 
given and it shall afford such person an opportunity to read 
the pertinent testimony and to appear as a voluntary witness 
or to file a sworn statement in his behalf. 

(k) Subject to the physical limitations of the hearing room 
and consideration of the physical comfort of Commission mem- 
bers, staff, and witnesses, equal and reasonable access for cov- 
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erage of the hearings shall be provided to the various means 
of communications, including newspapers, magazines, radio, 
news reels, and television. However, no witness shall be tele- 
vised, filmed or photographed during the hearing if he objects 
on the ground of distraction, harassment, or physical handicap. 


Appenpix C (S. 83) 
RIGHTS OF PERSONS ADVERSELY AFFECTED BY TESTIMONY 


(q) A person shall be considered to be adversely affected by 
evidence or testimony of a witness if the Commission deter- 
mines that; (i) the evidence or testimony would constitute libel 
or slander if not presented before the Commission or (ii) the 
evidence or testimony alleges crime or misconduct or tends to 
disgrace or otherwise to expose the person to public contempt, 
hatred, or scorn. 

(r) Insofar as practicable, any person whose activities are 
the subject of investigation by the Commission, or about whom 
adverse information is proposed to be presented at a public 
hearing of the Commission, shall be fully advised by the Com- 
mission as to the matters into which the Commission proposes 
to inquire and the adverse material which is proposed to be 
presented. Insofar as practicable, all material reflecting ad- 
versely on the character or reputation of any individual which 
is proposed to be presented at a public hearing of the Com- 
mission shall be first reviewed in executive session to deter- 
mine its reliability and probative value and shall not be pre- 
sented at a public hearing except pursuant to majority vote 
of the Commission. 

(s) If a person is adversely affected by evidence or testi- 
mony given in a public hearing, that person shall have the 
right; (i) to appear and testify or file a sworn statement in 
his own behalf, (ii) to have the adverse witness recalled upon 
application made within thirty days after introduction of such 
evidence or determination of the adverse witness’ testimony, 
(iii) to be represented by counsel as heretofore provided, (iv) 
to cross-examine (in person or by counsel) such adverse witness, 
and (v), subject to the discretion of the Commission, to obtain 
the issuance by the Commission of subpenas for witnesses, docu- 
ments, and other evidence in his defense. Such opportunity for 
rebuttal shall be afforded promptly and, so far as practicable, 
such hearing shall be conducted at the same place and under 
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the same circumstances as the hearing at which adverse testi- 
mony was presented. 

Cross-examination shall be limited to one hour for each wit- 
ness, unless the Commission by majority vote extends the time 
for each witness or group of witnesses. 

(t) If a person is adversely affected by evidence or testimony 
given in executive session or by material in the Commission 
files or records, and if public release of such evidence, testi- 
mony, or material is contemplated, such person shall have, 
prior to the public release of such evidence xa or testimony or 
material or any disclosure of or comment upon it by members 
of the Commission or Commission staff or taking of similar 
evidence or testimony in a public hearing, the rights hereto- 
fore conferred and the right to inspect at least as much of the 
evidence or testimony of the adverse witness or material as 
will be made public or the subject of a public hearing. 

(u) Any witness (except a member of the press who testifies 
in his professional capacity) who gives testimony before the 
Commission in an open hearing which reflects adversely on the 
character or reputation of another person may be required by 
the Commission to disclose his sources of information, unless 
to do so would endanger the national security. 
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APPENDIX B 


In the United States District Court for the Western 
District of Louisiana, Shreveport Division 


[ Filed, November 9, 1959] 


Civil Action No. 7479 


Mrs. Marcaret M. LARCHE, ET AL, IN THER INDI- 
VIDUAL CAPACITIES AND AS REGISTRARS OF VOTERS IN 
AND FOR THEIR PARISHES, OF THE STATE OF Lov- 
ISIANA Us. JOHN A. HANNAH, ET AL., INDIVIDUALLY 
AND AS MEMBERS OF THE COMMISSION ON CIVIL 
RiGcHTs 


Order 


For reasons assigned in the Court’s written opinion 
of October 6, 1959, 

It is ordered, adjudged and decreed that defendants 
and their agents, servants, employees and attorneys 
are enjoined and restrained from conducting the pro- 
posed hearing in Shreveport, Louisiana, wherein 
plaintiff registrars, accused of depriving others of the 
right to vote, would be denied the right of apprisal, 
confrontation and cross examination. 

This injunction does not prohibit all hearings pur- 
suant to Public Law 85-315, 85th Congress, 42 
U.S.C.A. 1975, et seq., but only those hearings pro- 
posed to be held in the Western District of Louisiana 
wherein the accused are denied the right of apprisal, 
confrontation and cross examination. 
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Thus done and signed in Chambers on this the 9 day 
of November, 1959. 
(S) Ben C. Dawkins, Jr. 
Ben C. Dawkins, Jr., 
United States District Judge. 
(S) Edwin F. Hunter, Jr. 
Epwin F. Hunter, Jr., 
United States District Judge. 








APPENDIX C 


In the United States District Court for the Western 
District of Louisiana, Shreveport Division 


[Filed July 12, 1959] 


Civil Action No. 7479 


Mrs. MarcarRetT M. LARCHE, ET AL., IN THEIR INDI- 
VIDUAL CAPACITIES AND AS REGISTRARS OF VOTERS IN 
AND FOR THEIR PARISHES, OF THE STATE OF LOUT- 
SIANA vs. JOHN A. HANNAH, ET AL., [INDIVIDUALLY AND 
AS MEMBERS OF THE COMMISSION ON CIVIL RIGHTS 


Civil Action No. 7480 


J. A. H. SLAWSON, ET AL. 
Us. 
JOHN A. HANNAH, ET AL. 


BEn C. Dawkins, Jr., Chief Judge 


Ruling on applications for temporary restraining 
orders 


We are called upon here to pass tentatively upon 
one of the burning issues of our time—the propriety 
and validity of the Rules and Proceedings of the Civil 
Rights Commission, as established by Congress in 
September, 1957.’ 


1 Public Law 85-315, 71 Stat. 634, 42 U.S.C.A. § 1975 a-e. 
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That Commission now proposes to hold a hearing, 
in the Federal Court room at Shreveport, Louisiana, 
on July 13, 1959, to investigate purported violations of 
the civil voting rights of some 67 persons, who are said 
to have filed sworn complaints with the Commission. 
Pursuant to, and in implementation of, its plans, the 
Commission has caused subpoenas, and subpoenas 
duces tecum, to be served upon the plaintiffs in these 
suits, commanding them to be present and give testi- 
mony at the hearing, and requiring the 16 Registrars 
of Voters, who are plaintiffs * in Civil Acvion No. 7479, 
to bring with them, for inspection and copying by the 
Commission, a large number of records from their 
offices. 

These suits, brought against the members of the 
Commission, and the Commission itself, were filed on 
July 10, 1959, and are addressed to the equitable 
powers of this Court.’ They seek to stay the effec- 
tiveness of the Commission’s subpoenas and subpoenas 
duces tecum, and to restrain and enjoin the conduct 
of the proposed hearing itself,* which, plaintiffs aver, 
under the Rules of Procedure adopted by the Com- 
mission, would violate their fundamental constitu- 
tional rights and cause them immediate and irrepara- 
ble damage. Moreover, praying that a three-judge 


*These plaintiffs are the duly appointed and constituted 
Registrars of Voters in the Louisiana Parishes (counties) of 
Morehouse, Ouachita, Webster, Bossier, Claiborne, Bienville, 
DeSoto, East Carroll, Madison, Jackson, Red River, Caldwell, 
Caddo, East Feliciana, West Feliciana, and Washington, all 
but the last three of which are located in the northern part of 
the State. 

’ Also alleging jurisdiction in this Court based upon Federal 
questions, 28 U.S.C.A. § 1331, and Diverse Citizenship, 28 
U.S.C.A. § 1332. 

* Pursuant to 28 U.S.C.A. § 2284(3). 
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court’ be convened for that purpose, the Registrar- 
plaintiffs ask that the Act creating the Commission 
be declared* violative of the Federal Constitution, 
and thus unenforceable. 

Detailing their complaints, supported bY sworn affi- 
davits and exhibits attached (and here briefly para- 
phrased), the Registrar-plaintiffs, in Civil Action 
No. 7479, allege that between June 29, 1959, and July 
6, 1959, each of them were served with subpoenas and 
subpoenas duces tecum, issued by the Chairman of 
the Commission, commanding them to appear and 
testify before the Commission on July 18, 1959, and 
to bring their records with them; that they have not 
been informed of the nature of the complaint or com- 
plaints against them, nor have they been-assured that 
they will be confronted with the complaining wit- 
nesses; that the Commission repeatedly has informed 
the Attorney General of Louisiana, verbally and in 
writing,’ that it would not, under any circumstances, 
furnish plaintiffs with, or permit them to examine 
the written complaints filed against them, nor would 
it divulge the name or names of the secret com- 
plainants, all of which is arbitrary and unreason- 
able, and in violation of plaintiffs’ fundamental 
rights. 

They further aver that they, at all times, have com- 
plied with the laws of the State of Louisiana, but 
that the subpoenas served upon them would require 
them to violate such laws,* in that the Registrars’ 


598 U.S.C.A. §§ 2282, 2284. 

‘Under the Declaratory Judgment Statute, 28 U.S.C.A. 
§ 2201, et seq. 

’ The writings are attached to the complaint. 

°L.S.A.—R.S. 18: 169. “Control and custody of registration 
books and other records. 

“The books of registration, together with all the records, reg- 


istry stub books, and all other books and paraphernalia used | 


52 


mee 85 THe jm em: @D 


ana ask -& 2. oe 


a ean tt test tet lClU«<ClC OUD 








s ae mee ———es 


FEDERAL REGISTRARS 531 


records legally may not be removed from their offices, 
except “upon an order of a competent court’’, crim- 
inal penalties being provided for violations of these 
statutes;* and that the Commission is not a ‘‘com- 
petent court’’. Hence, they say, to comply with the 
subpoenas, they. would be violating the State laws, 
and subjecting themselves to the penalties thus 
provided. 

These plaintiffs further allege that, attached to the 
subpoenas served upon them, was a mimeographed 
document entitled “Rules of Procedure for hearings 
of the Commission on Civil Rights” in which appears 
the following: “(1) Interrogation of witnesses shall be 
conducted only by members of the Commission or by 
authorized staff personnel”; and that thereby plain- 


for the conduct of the registrar’s office, shall at all times be kept 
under the control of and in the custody of the registrar at his 
principal office. They shall not be removed therefrom for any 
purpose except upon an order of a competent court, except the 
parish register and registration certificate books when these 
are necessary for the registration of voters, when registration is 
permitted at places other than at the central office.” 

L.S.A.—R.S. 18: 251. “Custody of records. 

“Except as otherwise provided in this Title, the registers, rec- 
ords, files, books, and paraphernalia used for the conduct of the 
registrar’s office shall at all times be kept under the control and 
in the custody of the registrar at his principal office and shall 
be removed therefrom only on order of a competent court. 
Added Acts 1952, No. 415, § 2.” 

°L.S.A.—R.S. 18: 221. “Violations generally; successive of- 
fenses. 

“No person shall violate any provision of this Chapter for 
which no penalty is specifically provided, or willfully fail or 
refuse to perform an act or duty required under this Chapter. 

“Whoever violates this Section shall be fined not less than 
one hundred dollars nor more than five hundred dollars, and 
imprisoned for not less than ninety days nor more than six 
months. The penalty shall be doubled for the second or any 


succeeding offense.” 
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tiffs are deprived of their constitutional right to cross- 
examine witnesses who may testify against them. 
They contend that the Commission and its members 
thus are acting in an ultra vires manner in (1) at- 
tempting to force plaintiffs to testify at the proposed 
hearing without first advising them of the nature of 
the complaint or complaints existing; (2) without al- 
lowing plaintiffs to be confronted by the complaining 
witnesses; (3) not allowing plaintiffs to have counsel 
empowered to fully represent their interests in such 
hearing; (4) not allowing cross-examination of the 
complaining witnesses; and (5) causing irreparable 
damage to plaintiffs by requiring them to violate the 
Laws of Louisiana, which would subject them to seri- 
ous criminal penalties. In their brief, they also urge, 
as a direct incident of the hearing itself, with un- 
named and unknown witnesses testifying against 
them, not subject to cross-examination by plaintiffs’ 
counsel, that they will be wrongfully accused of viola- 
tions of both Federal * and State * laws, without ade- 


18 U.S.C.A. § 242. “Deprivation of rights under color of law 

“Whoever, under color of any law, statute, ordinance, regula- 
tion, or custom, willfully subjects any inhabitant of any State, 
Territory, or District to the deprivation of any rights, privileges, 
or immunities secured or protected by the Constitution or laws of 
the United States, or to different punishments, pains, or penalties, 
on account of such inhabitant. being an alien, or by reason of his 
color, or race, than are prescribed for the punishment of citizens, 
shall be fined not more than $1,000 or imprisoned not more than 
one year, or both.” 

42 U.S.C.A. § 1983. “Civil action for deprivation of rights 

“Every person who, under color of any statute, ordinance, regu- 
lation, custom, or usage, of any State or Territory, subjects, or 
causes to be subjected, any citizen of the United States or other 
person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and 
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quate opportunity to disprove such accusations, and 
thus be held up, by the Commission’s actions, to public 
opprobrium and scorn, all to their irreparable injury 
and damage. 

They further contend that the Commission, being an 
agency of the Executive branch of the Federal Gov- 
ernment, is subject to the provisions of the Administra- 
tive Procedure Act,” and, as such, is required to state 
explicitly the charges against plaintiffs, to permit them 
to be confronted with the witnesses against them, and 
to allow their counsel fully to cross-examine such wit- 
nesses. Accordingly, these plaintiffs seek the relief 
hereinabove outlined. 

In general, the plaintiffs in Civil Action No. 7480, 
who are individual citizens of Louisiana, make the same 
allegations and contentions as those in No. 7479, except 
that they have not been called upon to produce any of- 
ficial records. They do not challenge the constitution- 
ality of the Act creating the Commission, but otherwise 


laws, shall be liable to the party injured in an action at law, suit 
in equity, or other proper proceeding for redress. R.S. § 1979.” 
1uL.S.A.—R.S. 14: 134. “Malfeasance in office 

“Malfeasance in office is committed when any public officer or 
public employee shall: 

“(1) Intentionally refuse or fail to perform any duty lawfully 
required of him, as such officer or employee; or 

“(2) Intentionally perform any such duty in an unlawful man- 
ner; or 

“(3) Knowingly permit any other public officer or public em- 
ployee, under his authority, to intentionally refuse or fail to 
perform any duty lawfully required of him, or to perform any 
such duty in an unlawful manner. 

“Whoever commits the crime of malfeasance in office shall be 
fined not more than five hundred dollars, or imprisoned for not 
more than six months, or both.” 

And see L.S.A.—R.S. 18 : 221, fn. 9. 

25 U.S.C.A. §§ 1001, et seq. 
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their prayer for relief is substantially similar to that in 
No. 7479. 

Several days prior to July 10, 1959, we were ad- 
vised by plaintiffs’ counsel that they would file these 
suits on the date indicated. While, as a general rule, 
applications for temporary restraining orders are con- 
sidered ex parte, solely on the face of the verified 
complaint and any attached documents, because of 
the national importance of the matters involved, we 
immediately notified counsel for the Commission, and 
its Vice-Chairman, Honorable Robert G. Storey (a 
personal friend of the Court’s, of long standing) of 
our information, and invited them to be present for 
a hearing on the applications. The suits were filed 
at 1:30 P.M. on July 10, and at 2:00 P.M., in open 
Court, these gentlemen, and counsel for plaintiffs, 
being present, we convened Court, but immediately re- 
cessed in order to give the Commission’s representa- 
tives opportunity to study the complaints and briefs 
filed by plaintiffs. At 3:30 P.M., we reconvened and 
heard oral arguments, from both sides, until 5:20 
P.M., at which time the matter of the restraining 
orders was submitted for decision on the oral argu- 
ments and briefs filed by the proponents and op- 
ponents of the applications. We have considered the 
able arguments, studied the respective briefs and 
authorities cited, and now proceed to our ruling. Nec- 
essarily, because of the time element, we have been 
compelled, under great pressure, to consider the ques- 
tions rather hastily; and we reserve the right to 
alter our views, if necessary, after more mature 
deliberation. 

The Court has jurisdiction. 28 U.S.C.A. §§ 1331, 
1332, 2201, 2282, 2284. Jones v. Securities Commis- 
ston, 298 U.S. 1, 568. Ct. 654, 80 L. Ed 1015. 
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We are not strongly impressed with the Registrar- 
plaintiffs’ contention that the subpoenas duces tecum, 
if complied with, would subject them to criminal 
penalties under Louisiana law. Literally, of course, 
if they directly complied without more, they are cor- 
rect in their understanding of the State law. Prac- 
tically, however, another and different aspect is pre- 
sented, for under the Civil Rights Commission Act 
they can refuse to produce the records, without penal- 
ties of any kind, and the only recourse the Commis- 
sion would have would be to request the Attorney 
General of the United States to apply to this Court, 
under 42 U.S.C.A. § 1975d(g)” for an order requiring 
their production. Plaintiffs then would be protected 
against State prosecution by the very terms of LSA- 
R.S. 18:236,* as well as by LSA-R.S. 18:169 (see 


8“ Aid of courts in enforcing subpoenas 

“(g) In case of contumacy or refusal to obey a subpena, any 
district court of the United States or the United States court 
of any Territory or possession, or the District Court of the 
United States for the District of Columbia, within the juris- 
diction of which the inquiry is carried o1 or within the juris- 
diction of which said person guilty of contumacy or refusal to 
obey is found or resides or transacts business, upon application 
by the Attorney General of the United States shall have juris- 
diction to issue to such person an order requiring such person 
to appear before the Commission or a subcommittee thereof, 
there to produce evidence if so ordered, or there to give testi- 
mony touching the matter under investigation; and any failure 
to obey such order of the court may be punished by said court 
as a contempt thereof. Pub. L. 85-315, Part I, § 105, Sept. 9, 
1957, 71 Stat. 636.” 

4 “8 236. Alteration, defacing, destruction or removal of rec- 
ords; penalty 

“No registrar, deputy, clerk, or employee of any registrar, or 
any person having, or having been given access to, or right of 
inspection, copying or photographing of any book, card, record, 
or other document pertaining to the registration of voters, shall 
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fn. 8), for this Court clearly is a “competent court’’, 
within the meaning of those Statuies. 

Likewise, plaintiffs would suffer no immediate fed- 
eral penalties under the Act for refusal either to ap- 
pear or to testify, but would be subject to an enforce- 
ment order from this Court, which would see to it that 
their constitutional rights against self-incrimination 
are adequately protected. Moreover, under the Act, 
since their counsel are entitled to be present, they 
could be advised, at each step of the proceedings, 
whether to claim the protection of the Fifth Amend- 
ment, even though, in this day, the general public 
has come to consider such a claim as tantamount to 
a plea of guilty, particularly in response to ‘‘loaded’”’ 
questions. 

We are strongly of the opinion, however, that plain- 
tiffs’ remaining grounds for immediate relief are well 
taken: 

First, it appears rather clear, at this juncture, that 
the Civil Rights Commission is an ‘‘agency”’’ of the 
Executive branch of the United States, within the 
meaning of that term as defined at 5 U.S.C.A. § 1001 


illegally or improperly alter, add to, deface, destroy, or remove 
same from the custody of the registrar. 

“Whoever violates this Section shall be fined not less than one 
hundred dollars nor more than five hundred dollars, and im- 
prisoned for not less than sixty days nor more than two years. 
However, nothing in this Section prevents a competent court 
from requiring, by proper order, the production by the registrar 
in court, in any proceeding pending there in, of any document, 
book, card, or record necessary and material, in the opinion of 
the court, to the determination of the proceeding; such docu- 
ments do not become permanent records of the court, but shall 
be returned to the custody of the registrar immediately after 
inspection by the court. The court may require a photostatic 
copy thereof to be placed in the record. Added Acts 1952, No. 
415, § 2.” 
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(a).° See also 42 U.S.C.A. § 1975(a).° It performs 
quasi-judicial functions in its hearings, its fact find- 
ings, its studies of “legal developments constituting a 
denial of equal protection of the laws under the Con- 
stitution’’, and its appraisal of “the laws and policies 
of the Federal Government”’ in the same respect.” It 


16 “(a) ‘Agency’ means each authority (whether or not within 
or subject to review by another agency) of the Government 
of the United States, other than Congress, the courts, or the 
governments of the possessions, Territories, or the District of 
Columbia. Nothing in this chapter shall be construed to repeal 
delegations of authority as provided by law. Except as to the 
requirements of section 1002 of this title, there shall be ex- 
cluded from the operation of this chapter (1) agencies com- 
posed of representatives of the parties or of representatives 
of organizations of the parties to the disputes determined by 
them, (2) courts martial and military commissions, (3) mili- 
tary or naval authority exercised in the field in time of war 
or in occupied territory, or (4) functions which by law expire 
on the termination of present hostilities, within any fixed period 
thereafter, or before July 1, 1947, * * *.” 


6 “81975. Commission on Civil Rights—Establishment 


“(a) There is created in the executive branch of the Govern- 
ment a Commission on Civil Rights (hereinafter called the 
‘Commission’).” [Emphasis supplied. ] 

742 US.C.A. § 1975c. “Duties; reports; termination 

“(a) The Commission shall— 

“(1) investigate allegations in writing under oath or affirma- 
tion that certain citizens of the United States are being de- 
prived of their right to vote and have that vote counted by 
reason of their color, race, religion, or national origin; which 
writing, under oath or affirmation, shall set forth the facts 
upon which such belief or beliefs are based; 

“(2) study and collect information concerning legal de- 
velopments constituting a denial of equal protection of the laws 
under the Constitution; and 

“(3) appraise the laws and policies of the Federal Govern- 
ment with respect to equal protection of the laws under the 
Constitution. 
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‘‘adjudicates’’ by its rulings upon the admissibility of 
evidence at its hearings and by its determinations of 
what is or is not the truth in matters before it. Thus 
we think that the Commission is subject to the provi- 
sions of section 4 of the Administrative Procedure 
Act,” which requires, among other things that persons 
affected by agency action ‘‘* * * shall be timely in- 
formed of the matters of fact and law asserted.”’ 
Here that would encompass the nature of the charges 
filed against plaintiffs, as well as the matters of fact 
and law wherein the complainants’ voting rights al- 
legedly have been violated. The Commission also is 
subject to section 6 which would require it to grant 
plaintiffs the right “to conduct such cross-examination 
as may be required for a full and true disclosure of 
the facts. This, by its Rules, the Commission refuses 


“(b) The Commission shall submit interim reports to the 
President and to the Congress at such times as either the 
Commission or the President shall deem desirable, and shall 
submit to the President and to the Congress a final and com- 
prehensive report of its activities, findings, and recommenda- 
tions not later than two years from September 9, 1957.” 

*5 US.C.A. § 1004. “Adjudications 

* 


* * * * 


“(a) Persons entitled to notice of an agency hearing shall be 
timely informed of (1) the time, place, and nature thereof; 
(2) the legal authority and jurisdiction under which the 
hearing is to be held; and (3) the matters of fact and law 
asserted. * * *” [Emphasis supplied. 

*US.C.A. § 1006. “Hearings, presiding officers; powers and 
duties; burden of proof; evidence; record as basis for decision 

* * * *. * 


“(c) * * * Every party shall have the right to present his 
ease or defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the 
Sapte: 7 21 
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to do, and in so doing, regardless of its well inten- 
tioned motives, it violates the terms of that Act. 
Plaintiffs are entitled, therefore, to protection against 
these Rules, which would deprive them of their plain 
rights under the Act. 

Second, while the statute creating the Commission 
inferentially permits it to adopt reasonable Rules, 42 
U.S.C.A. § 1975(b), there is no provision whatsoever 
in the law to the effect that such Rules may include 
those here complained of, which plainly violate plain- 
tiff’s basic rights to know in advance with what they 
are charged, to be confronted by the witnesses against 
them, *” and to cross-examine their accusers. We can- 
not believe that Congress intended to deny these fun- 
damental rights to anyone, and because of such belief 
it is our opinion that these Rules of the Commission 
are ultra vires and unenforceable. Therefore, plain- 
tiffs are entitled to immediate relief against them. 

Third, entirely aside from the statutory questions 
just discussed, the Courts of the United States, and 
their Anglo-Saxon predecessors, always have seen to 
it that, in hearings or trials of all kinds, persons ac- 
cused of violating laws must be adequately advised 
of the charges against them, confronted by their ac- 
cusers, and permitted to search for the truth through 
thorough cross-examination. In Jones v. Securities 
Commission, 298 U.S. 1, 27, 57 S. Ct. 654, 80 L. Ed. 1015, 
the Supreme Court said: 


* * * “A general, roving, offensive, inquisi- 
torial, compulsory investigation, conducted by 


749 U.S.C.A. §1975a(g) inferentially authorizes the Com- 
mission to sit in executive or closed session. Apparently pur- 
suant to this, the Commission’s Rules 2 (e) and (g) were 
adopted. They do not guaranteee, or apparently even permit, 
the person accused at such an executive session to be present 
to confront the witness or witnesses against him. 
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a commission without any allegations, upon 
no fixed principles, and governed by no rules 
of law, or of evidence, and no restrictions ex- 
cept its own will, or caprice, is unknown to our 
constitution and laws; and such an inquisition 
would be destructive of the rights of the citizen, 
and an intolerable tyranny. Let the power 
once be established, and there is no knowing, 
where the practice under it would end.” 

The fear that some malefactor may go un- 
whipped of justice weighs as nothing against 
this just and strong condemnation of a practice 
so odious. * * * 

The philosophy that constitutional limitations 
and legal restraints upon official action may be 
brushed aside upon the plea that good, per- 
chance, may follow, finds no countenance in the 
American system of government. An investi- 
gation not based upon specified grounds is quite 
as objectionable as a search warrant not based 
upon specific statements of fact. Such an tm- 
vestigation, or such a search, is unlawful tn its 
imception and cannot be made lawful by what 
it may bring, or by what tt actually succeeds in 
bringing to light. * * * [Emphasis supplied.] 


In Morgan, et al., v. United States, et al., 304 U.S. 
1, 14, 20, 25, 58 S. Ct. 773, 82 L. Ed. 1129, involving 
an administrative hearing, the Court said: 


The first question goes to the very foundation 
of the action of administrative agencies entrusted 
by the Congress with broad control over ac- 
tivities which in their detail cannot be dealt 
with directly by the legislature. The vast ex- 
pansion of this field of administrative regula- 
tion in response to the pressure of social needs 
is made possible under our system by adherence 
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on to the basie principles that the legislature shall 
eg appropriately determine the standards of ad- 
bi ministrative action and that in administrative 
| proceedings of a quasi-judicial character the 
= liberty and property of the citizen shall be pro- 
on tected by the rudimentary requirements of fair 
Nn, play. These demand ‘‘a fair and open hear- 
er ing’’—essential alike to the legal validity of the 
1g administrative regulation and to the mainte- 
, nance of public confidence in the value and 
soundness of this important governmental proc- 

et ess. Such a hearing has been described as an 


“inexorable safeguard.’’ * * * 
ice + 7 + - - 


The answer that the proceeding before the 


ns Secretary was not of an adversary character, as 
be it was not upon complaint but was initiated as 
ar- a general inquiry, is futile. It has regard to 
he the mere form of the proceeding and ignores 
s- Tee. 

Ste ‘Those who are brought into contest with 
“i the Government in a quasi-judicial proceeding 
. aimed at the control of their activities are en- 
dl titled to be fairly advised of what the Govern- 
its ment proposes and to be heard upon its pro- 
vat posals before it issues its final command. * * *”’ 


In the most recent decision on this subject, handed 
down by the Supreme Court on June 29, 1959, Greene 
Sg. v. McElroy, No. 180, October 1958 Term, —— U.S. —. 
ng — 8. Ct. —, — L. Ed. —, 29 L.W. 4528, 4534, 
4538, and speaking through Chief Justice Warren, the 
following language is found: 


ed. Certain principles have remained relatively 
ac- immutable in our jurisprudence. One of these 
alt is that where governmental action seriously in- 
2Xx- jures an individual, and the reasonableness of 
la- the action depends on fact findings, the evidence 
ds used to prove the Government’s case must be 
ice disclosed to the individual so that he has an op- 
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portunity to show that it is untrue. While this 
is important in the case of documentary evi- 
dence, it is even more important where the evi- 
dence consists of the testimony of individuals 
whose memory might be faulty or who, in fact, 
might be perjurers or persons ‘motivated by 
malice, vindictiveness, intolerance, prejudice, or 
jealousy. We have formalized these protections 
in the requirements of confrontation and cross- 
examination. They have ancient roots. They 
find expression in the Sixth Amendment which 
provides that in all eriminal eases the accused 
shall enjoy the right ‘‘to be confronted with the 
witnesses against him.’’ This Court has been 
zealous to protect these rights from erosion. 
It has spoken out not only in criminal cases, 
e.g., Mattox v. United States, 156 U.S. 237, 
242-244: Kirby v. Untted States, 174 U.S. 47; 
Motes v. United States, 178 U.S. 458, 474; In 
re Oliver, 333 U.S. 257, 273, but also in all 
types of cases where administrative and regula- 
tory action were under scrutiny. LE.g., South- 
ern R. Co. v. Virginia, 290 U.S. 190; Ohio Bell 
Telephone Co. v. Commission, 301 U.S. 292; 
Morgan v. United States, 304 U.S. 1, 19; Carter 
v. Kubler, 320 U.S. 248; Reilly v. Pinkus, 338 
U.S. 269. Nor, as it has been pointed out, has 
Congress ignored these fundamental require- 
ments in enacting regulatory legislation. Joint 
Anti-fascist Committee v. McGrath, 341 U.S. 
168-169 (concurring opinion). 

Professor Wigmore, commenting on the im- 
portance of cross-examination, states in his 
6 ia6T.” 5 Wigmore on Evidence (3d ed. 1940) 

1367: 

“For two centuries past, the policy of the 
Anglo-American system of Evidence has been 
to regard the necessity of testing by cross- 
examination as a vital feature of the law. The 
belief that no safeguard for testing the value 
of human statements is comparable to that fur- 
nished by cross-examination, and the conviction 
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that no statement (unless by special exception) 
should be used as testimony until it has been 
probed and sublimated by that test, has found 
increasing strength in lengthening experience.” 

Where administrative action has raised seri- 
ous constitutional problems, the Court has as- 
sumed that Congress or the President intended 
to afford those affected by the action the tradi- 
tional safeguards of due process. See, ¢.g., 
The Japanese Immigrant Case, 189 U.S. 86, 
101; Dismuke v. United States, 297 U.S. 167, 
172: Ex parte Endo, 323 U.S. 283, 299-300; 
American Power Co. v. Securities and Ex- 
change Comm’n, 329 U.S. 90, 107-108; Hanne- 
gan Vv. Esquire, 327 U.S. 146, 156; Wong Yang 
Sung v. McGrath, 339 U.S. 33, 49. Cf. Annis- 
ton Mfg. Co. v. Davis, 301 U.S. 337; United 
States v. Rumely, 345 U.S. 41. These cases re- 
flect the Court’s concern that traditional forms 
of fair procedure not be restricted by implica- 
tion and without the most explicit action by the 
Nation’s lawmakers, even in areas where it is 
possible that the ’ Constitution presents no 
inhibition. 


These authorities, therefore, clearly establish addi- 
tional reasons why plaintiffs should be granted im- 
mediate relief. 

Fourth, there is every reason to believe, considering 
that the Commission has announced its receipt of com- 
plaints from some 67 persons, that those persons will 
testify that plaintiffs have violated either the State 
or Federal laws, or both. Plaintiffs thus will be 
condemned out of the mouths of these witnesses, and 
plaintiffs’ testimony alone, without having the right 
to cross-examine and thereby to test the truth of such 
assertions, may not be adequate to meet or overcome 
the charges, thus permitting plaintiffs to be stigma- 
tized and held up, before the eyes of the nation to 
opprobrium and scorn. Moreover, not knowing in 
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advance the exact nature of the charges to be made 
against them, some of the plaintiffs, whose official 
domiciles are at varying distances up to 250 miles 
from Shreveport, may not be able physically to obtain 
the presence of witnesses of their own, who might 
negative er disprove the claims of the complaining 
witnesses, especially since the Commission has an- 
nounced that its hearing will last only one day. 

These are further solid reasons, showing possible or 
probable irreparable injury to plaintiffs, which jus- 
tify their being granted immediate relief. 

Fifth, and finally, plaintiffs raised very serious ques- 
tions regarding the validity—the constitutionality— 
of the very Act which created the Commission. We 
do not intimate here any opinion as to the consti- 
tutionality of the Statute, for that is a matter to be 
decided by the three-judge court to be convened by 
the Chief Judge of this Cireuit. However, the seri- 
ousness of the attack must be noted, in considering 
whether a temporary restraining order should be 
issued, to stay the effectiveness of the Statute until 
its validity vel non can be determined by the three- 
judge court after hearing on plaintiffs’ application 
for an interlocutory injunction. See Ohio Oil Co. v. 
Conway, 279 U.S. 813, 49 S. Ct. 256, 73 L. Ed. 972, 
where the Supreme Court stated, in a per curiam 
opinion: 


The application for an interlocutory injunc- 
tion was submitted on ex parte affidavits which 
are harmonious in some particulars and contra- 
dictory in other. The affidavits, especially 
those for the defendant, are open to the criti- 
cism that on some points mere conclusions are 
given instead of primary facts. But enough 
appears to make it plain that there is a real 
dispute over material questions of fact which 
cannot be satisfactorily resolved upon the 
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fore the constitutional validity of the amenda- 
tory statute can be determined. 
« * * * * 


Where the questions presented by an appli- 
cation for an interlocutory injunction are grave, 
and the injury to the moving party will be 
certain and irreparable if the application be 
denied and the final decree be in his favor, 
while if the injunction be granted the injury 
to opposing party, even if the final decree be 
in his favor, will be inconsiderable, or may be 
adequately indemnified by a bond, the injunce- 
tion usually will be granted. Love v. Atchison, 
Topeka & Santa Fe R. Co., 185 Fed. 321, 331- 
332. 


In Crockett v. Hortman, 101 F. Supp. 111, 115, at 


present affidavits and yet must be resolved be- 


' \y ' ' 
Tt EE 


page 115, Judge Wright, of the Eastern District of 

, Louisiana, dealing with the constitutionality of a 
State statute, said: 

; 

Where as here the questions presented by an 

application fora temporary injunction are grave, 


and the injury to the moving parties will be cer- 
tain and irreparable if the application be denied 
and the final decree be in their favor, while if the 
injunction be granted the injury to opposing 
parties, even if the final decree be in their favor, 
will be inconsiderable, the injunction should be 
granted. Ohio Oil Co. v. Conway, 279 U.S. 813, 
49 S. Ct. 256, 73 L. Ed. 972. 

The determination of the grave constitutional 


issues presented in this case should not be decided 
without a trial on the merits, Polk Co. v. Glover, 
, 305 U.S. 5, 59 S. Ct. 15, 83 L. Ed. 6, and a tem- 


porary injunction should be issued in order that 
the status quo may be preserved until that time. 
To the same effect, see also Burton, et al. v. Matanuska 
| Valley Lines, Inc., 244 F. 2d 647. 
| | This, then, is another ground upon which plaintiffs 
are entitled to the ane relief they seek. 
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For these reasons,” the applications for temporary re- 
straining orders will b GRANTED. 

Thus done and signed, in Chambers, at Shreveport, 
Louisiana, on this the 12th day of July, 1959. 


Sit tiem... «ease 
United States District Judge. 


*1 Nothing that we have said, in ruling upon these cases, is in- 
tended in any way to reflect upon the Commission, its members or 
its staff, all of whom, we are sure, are honorable gentlemen. 
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Gu the Supreme Court of the United States 


OctToBER TERM, 1959 


No. 549 


JOHN A. HANNAH, ET AL., APPELLANTS 
v. 
MarGaRET M. LARCHE, ET AL. 


ON APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR 
THE WESTERN DISTRICT OF LOUISIANA 


No. 550 


JOHN A. HANNAH, ET AL., PETITIONERS 
v. 
J. A. H. SLAWSON, ET AL. 


ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIROUIT 


BRIEF FOR THE APPELLANTS IN NO. 549 AND THE PETITIONERS 
IN NO. 550 


OPINIONS BELOW 


The separate opinions of the United States District 
Court for the Western District of Louisiana (L. 244; 
(1) 


--- 
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S. 29)* are not yet reported.? A prior opinion of the 
district court, granting appellees’ and respondents’ 
application for a temporary restraining order, is re- 
ported at 176 F. Supp. 791 (L. 74). 


JURISDICTION 


The judgments of the district court were entered 
on November 9, 1959 (L. 271; 8S. 30). In No. 549, no- 
tice of appeal to this Court was filed on November 
12, 1959 (L. 272). The jurisdictional statement in 
No. 549 was filed on November 27, 1959. The juris- 
diction of this Court over the appeal rests on 28 
U.S.C. 1253. 

In No. 550, notice of appeal to the Court of Ap- 
peals for the Fifth Circuit was filed on November 19, 
1959, and the record was docketed in that court on 
November 20, 1959 (S. 32B, 35). The case has not been 
heard or decided by the court of appeals.- The peti- 
tion for a writ of certiorari prior to judgment was 
filed on November 27, 1959. The jurisdiction of this 
Court rests on 28 U.S.C. 1254(1). 


QUESTION PRESENTED * 


The Civil Rights Act of 1957 directs the Commis- 
sion on Civil Rights to “investigate allegations in 
writing under oath or affirmation that certain citi- 


1 References to the record in No. 549 (the Larche case) will 
be designated “L.”, and in No. 550 (the SlZawson case), “S.” 

-? The opinion of the district court in Slawson, No. 550, incor- 
porates by reference the opinion of the three-judge district court 
in Larche, No. 549 (S. 29). 

* The issue presented in both ‘cases is identical except for the 
fact that in Slawson, No. 550, the plaintiffs were private indi- 
viduals rather than voting registrars. 
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zens of the United States are being deprived of their 
right to vote and have that vote counted by reason of 
their color, race, religion, or national origin * * *.” 

The question presented is whether the district court 
erred in enjoining the Commission from holding a 
scheduled hearing under the Act, where it appeared 
that (a) the plaintiffs‘ are voting registrars or citi- 
zens who were subpoenaed to appear as witnesses at 
the hearing; (b) the Commission, considering all com- 
plaints submitted to it as confidential, denied plain- 
tiff {s request, in advance of the hearing, for the names 
of persons making allegations against them and the 
contents of such allegations; and (c) the Commission’s 
rules of procedure governing hearings provide that in- 
terrogation of witnesses shall be conducted only by 
members of the Commission or its staff. 


STATUTORY PROVISIONS AND RULES INVOLVED 


The Civil Rights Act of 1957 (71 Stat. 634, 42 
U.S.C. 1975, et seq.) provides: 


Sec. 101 [42 U.S.C. 1975]. CommMiIssIon on 
CrviL RIcHTs. 

(a) Establishment. 

There is created in the executive branch of 
the Government a Commission on Civil Rights 
(hereinafter called the ‘‘Commission’’). 

* * * * * 


Sec. 102 [42 U.S.C. 1975a]. RULES OF PROCE- 


DURE. 
(a) Opening statement. 


‘Throughout this brief, appellees in No. 549 and respondents 
in No. 550 will generally be referred to as “the plaintiffs.” 
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The Chairman or one designated by him to 
act as Chairman at a hearing of the Commis- 
sion shall announce in an opening statement the 
subject of the hearing. 

(b) Copy of rules. 

A copy of the Commission’s rules shall be 
made available to the witness before the 
Commission. 

(ec) Attendance of counsel. 

Witnesses at the hearings may be accom- 
panied by their own counsel for the purpose 
of advising them concerning their constitu- 
tional rights. 

(d) Censure and exclusion of counsel. 

The Chairman or Acting Chairman may 
punish breaches of order and decorum and 
unprofessional ethics on the part of counsel, by 
censure and exclusion from the hearings. 

(e) Defamatory, degrading, or incriminating 
evidence. 

If the Commission determines that evidence 
or testimony at any hearing may tend to de- 
fame, degrade, or incriminate any person, it 
shall (1) receive such evidence or testimony in 
executive session; (2) afford such person an 
opportunity voluntarily to appear as a witness; 
and (3) receive and dispose of requests from 
such person to subpena additional witnesses. 

(f) Requests for additional witnesses. 

Except as provided in this section and section 
1975(f) of this title, the Chairman shall receive 
and the Commission shall dispose of requests to 
subpena additional witnesses. 

(g) Release of evidence taken in executive 
session. 3 

No evidence or testimony taken in executive 


session may be released or used in public ses- 
4 
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sions without the consent of the Commission. 
Whoever releases or uses in public without the 
consent of the Commission evidence or testi- 
mony taken in executive session shall be fined 
not more than $1,000, or imprisoned for not 
more than one year. 

(h) Submission of written statements. 

In the discretion of the Commission, wit- 
nesses may submit brief and pertinent sworn 
statements in writing for inclusion in the rec- 
ord. The Commission is the sole judge of the 
pertinency of testimony and evidence adduced 
at its hearings. 

(i) Transcripts. 

Upon payment of the cost thereof, a thine 
may obtain a transcript copy of his testimony 
given at a public session or, if given at an exec- 
utive session, when authorized by the Commis- 
sion. 

(j) Witness fees. 

A witness attending any session of the Com- 
mission shall receive $4 for each day’s attend- 
ance and for the time necessarily occupied in 
going to and returning from the same, and 8 
cents per mile for going from and returning to 
his place of residence. Witnesses who attend 
at points so far removed from their respective 
residences as to prohibit return thereto from 
day to day shall be entitled to an additional 
allowance of $12 per day for expenses of sub- 
sistence, including the time necessarily occupied 
in going to and returning from the place of 
attendance. Mileage payments shall be ten- 
dered to the witness upon service of a subpena 
issued on behalf of the Commission or any 
subcommittee thereof. 


5 
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(k) Restriction on issuance of subpena. 

The Commission shall not issue any subpena 
for the attendance and testimony of witnesses 
or for the production of written or other mat- 
ter which would require the presence of the 
party subpenaed at a hearing to be held out- 
side of the State, wherein the witness is found 
or resides or transacts business. 


* * 7 * * 


Sec. 104 [42 U.S.C. 1975c]. Duties; Re- 
PORTS; TERMINATION. 

(a) The Commission shall— 

(1) investigate allegations in writing under 
oath or affirmation that certain citizens of the 
United States are being deprived of their 
right to vote and have that vote counted by 
reason of their color, race, religion, or national 
origin; which writing, under oath or affirma- 
tion, shall set forth the facts upon which such 
belief or beliefs are based ; 

(2) study and collect information concerning 
legal developments constituting a denial of 
equal protection of the laws under the Constitu- 
tion ; and 

(3) appraise the laws and policies of the 
Federal Government with respect to equal pro- 
tection of the laws under the Constitution. 

(b) The Commission shall submit interim re- 
ports to the President and to the Congress at 
such times as either the Commission or the 
President shall deem desirable, and shall sub- 
mit to the President and to the Congress a final 
and comprehensive report of its activities, find- 
ings, and recommendations not later than two 
years from September 9, 1957. 
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(c) Sixty days after the submission of its 
final report and recommendations the Com- 
mission shall cease to exist. 

Sec. 105 [42 U.S.C.'1975d]. Powers. 


* * * * * 


(f) Hearings; issuance of subpenas. 

The Commission, or on the authorization of 
the Commission any subcommittee of two or 
more members, a least one of whom shall be of 
each major political party, may, for the pur- 
pose of carrying out the provisions of this Act, 
hold such hearings and act at such times and 
places as the Commission or such authorized 
subcommittee may deem advisable.. Subpenas 
for the attendance and testimony of witnesses 
or the production of written or other matter 
may be issued in accordance with the rules of 
the Commission as contained in section 1975a 
(j) and (k) of this title, over the signature of 
the Chairman of the Commission or of such 
subcommittee, and may be served by any person 
designated by such Chairman. 

(g) Awd of courts in enforcing subpenas. 

In ease of contumacy or refusal to obey a 
subpena, any district court of the United States 
or the United States court of any Territory or 
possession, or the District Court of the United 
States for the District of Columbia, within the 
jurisdiction of which the inquiry is carried on 
or within the jurisdiction of which said person 
guilty of contumacy or refusal to obey is found 
or resides or transacts business, upon appli- 
eation by the Attorney General of the United 
States shall have jurisdiction to issue to such 
person an order requiring such person to appear 
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before the Commission or a subcommittee there- 
of, there to produce evidence if so ordered, or 
there to give testimony touching the matter un- 
der investigation; and any failure.to obey such 
order of the court may be punished by said court 
as a contempt thereof. 


The Rules of Procedure, adopted on July 1, 1958, by 
the Commission on Civil Rights, in pertinent part 
provide: 


3 * * 


(f) An accurate transcript shall be made of 
the testimony of all witnesses in all hearings, 
either public or executive sessions, of the Com- 
mission or of any subeommittee thereof. Each 
witness shall have the right to inspect the rec- 
ord of his own testimony. A transcript copy 
of his testimony may be purchased by a witness 
pursuant to Rule 2(i) above. Transcript copies 
of public sessions may be obtained by the public 
upon payment of the cost thereof. 

(g) Any witness desiring to read a prepared 
statement in a hearing shall file a copy with 
the Commission or subcommittee 24 hours in 
advance. The Commission or subcommittee 
shall decide whether to permit the reading of 
such statement. 

(h) The Commission or subcommittee shall 
decide whether written statements or docu- 
ments submitted to it shall be placed in the 
record of the hearing. | 

(i) Interrogation of witnesses at hearings 
shall be conducted only by members of the Com- 
mission or by authorized staff personnel. 

(j) If the Commission pursuant to Rule 
2(e), or any subcommittee thereof, determines 
that evidence or testimony at any hearing may 

8 
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tend to defame, degrade, or incriminate any 
person, it shall advise such person that such 
evidence has been given and it shall afford such 
person an opportunity to read the pertinent 
testimony and to appear as a voluntary witness 
or to file a sworn statement in his behalf. 


STATEMENT 


The facts of these two cases are not in dispute, and 
are based upon the stipulations of the parties and 
uncontradicted pleadings and affidavits filed in the 
district court. 

On January 23, 1959, Jack P. F. Gremillion, the 
Attorney General of Louisiana, sent a letter to each 
registrar of voters in Louisiana stating that (1) he 
had advised Gordon M. Tiffany, the Staff Director of 
the Commission on Civil Rights, that Louisiana law 
made the State Attorney General the legal adviser for 
all registrars in any hearing or investigation before 
a federal commission, and that (2) Mr. Tiffany had 
assured Mr. Gremillion that the latter would be in- 
formed prior to the investigation or questioning of 
any registrar (Pl. Ex. A, L. 146). 

On March 12, 1959, Col. A. H. Rosenfeld, Jr., a 
member of the Commission’s staff, interviewed Mrs. 
Lannie Linton,’ registrar of voters for Claiborne 
Parish (Affidavit of Mr. Gremillion, L. 143). On 
March 14, 1959, Mrs. Linton’s personal attorney, W. 
M. Shaw, wrote to Mr. Tiffany, asserting that Col. 
Rosenfeld had stated at the interview that the Com- 
mission had on file four sworn statements charging 
Mrs. Linton with depriving citizens in Claiborne 


° Mrs. Linton is one of the plaintiffs in No. 549 (L. 1). 
9 
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Parish of their voting rights by reason of color, 
race, religion or national origin; that Mrs. Linton 
knew these allegations to be false; and that she wished 
to prefer charges of perjury against the affiants. De- 
mand was made upon the Commission to forward 
copies of the affidavits so that they could be presented 
to a grand jury (Pl. Ex. C, L. 148). Further inter- 
views were conducted by Col. Rosenfeld with regis- 
trars for the Parishes of Caddo and Webster (Affi- 
davit of Mr. Gremillion, L. 143). 

On April 14, 1959, Mr. Tiffany, replying to Mr. 
Shaw’s letter of March 14, stated that the Commis- 
sion, at a meeting held April 10, 1959, had considered 
and denied Mr. Shaw’s request for copies of affidavits 
filed with the Commission, and that the Commission 
had issued the following statement (Pl. Ex. G, L. 
150) : 

The Commission from its first meeting for- 
ward, having considered all complaints sub- 
mitted to it as confidential because such confi- 
dentiality is essential in carrying out the statu- 
tory duties of the Commission, the Staff Direc- 
tor is hereby instructed not to disclose the 
names of complainants or other information 
contained in complaints to anyone except mem- 
bers of the Commission and members of the 
staff assigned to process, study, or investigate 
such complaints. 

A copy of this letter was sent to Mr. Gremillion (PI. 
Ex. F, L. 150). 

On May 13, 1959, Mr. Tiffany wrote to Mr. Gremil- 
lion, asserting that the Commission had authorized 
the former to prepare and forward interrogatories to 
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Mr. Gremillion (Pl. Ex. M, L. 157). The interroga- 
tories were enclosed (Pl. Ex. M, L. 157-158). Mr. 
Gremillion replied on May 28, asserting that the regis- 
trars of voters in the parishes involved had been 
furnished the interrogatories, and had instructed Mr. 
Gremillion to advise the Commission that the inter- 
rogatories would not be answered because, inter alta, 
they were not accompanied by specific complaints or 
the names of the complainants (Pl. Ex. N, L. 158-159). 

On May 29, Mr. Tiffany replied, by telegram, that 
the interrogatories covered specific allegations re- 
ceived by the Commission, but that it had not agreed 
to furnish those allegations or any information which 
would disclose the identity of the affiants. He re- 
quested that the completed interrogatories be received 
in the Commission’s office by June 5 (Pl. Ex. O, L. 
161-162). <A letter from Mr. Tiffany to Mr. Gremil- 
lion, also dated May 29, 1959, confirmed the telegram 
(Pl. Ex. P, L. 162).° 


* The record also contains an exchange of letters in May 1959, 
between Mr. W. Wilson White, then Assistant Attorney General 
in charge of the Department of Justice’s Civil Rights Division, 
and Mr. Gremillion, concerning a request, made by the Depart- 
ment in December 1958, for permission to inspect the registra- 
tion records in Webster Parish in connection with an investiga- 
tion by the Department of alleged violations of laws within the 
Department’s jurisdiction relating to discrimination against 
voters (Pl. Ex. H and I, L. 151). Mr. Tiffany, who had been 
sent a copy of Mr. Gremillion’s letter to Mr. White, wrote to 
the former on May 18, 1959, that there is no connection be- 
tween the Commission and the Department; that they operate 
under different authorizations of law; and that the Commission 
“has from its inception been only a fact-finding body * * *.” 
(Pl. Ex. J, L. 155). 
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On June 2, 1959, Mr. Gremillion wrote to Mr. Tif- 
fany, requesting reconsideration of his letter of May 
28, 1959, and repeating his assertion that the regis- 
trars should be furnished with the nature and source 
of the complaints (Pl. Ex. Q, L. 163). On June 4, 1959, 
Mr. Tiffany stated in reply that the matter of the 
interrogatories would be placed before the Commis- 
sion at its next meeting (Pl. Ex. R, L. 164). By letter 
dated June 11, 1959, Mr. Tiffany advised Mr. Gre- 
million that ‘‘the Commission, at its official meeting 
held here yestereday, June 10, 1959, authorized a 
hearing on Louisiana voting complaints pursuant to 
Sec. 105(f) of the Civil Rights Act of 1957, 71 Stat. 
634. The hearing is scheduled to be held on July 18, 
1959 in Shreveport, Louisiana” (Pl. Ex. 8, L. 164-165). 

Subsequently, between June 29 and July 6, sub- 
poenas duces tecum were served on the plaintiffs in 
No. 549, who were voting registrars for certain 
parishes in Louisiana, to appear at this hearing and 
to bring to the hearing various voting and registra- 
tion records within their custody and control (L. 4, 
16-18). During approximately the same period of 
time, subpoenas were served on the plaintiffs in No. 
500, who were private citizens, to appear at the same 
hearing (S. 23). On July 8, 1959, Mr. Tiffany wrote 
to Mr. Gremillion, enclosing copies of the Civil Rights 
Act and of the Commission’s Rules. of Procedure, 
and drawing Mr. Gremillion’s attention to Section 
102(h) of the Act, which permits witnesses to sub- 
mit, subject to the discretion of the Commission, 
briefg and pertinent sworn statements for inclusion 
in the record (Pl. Ex. T, L. 165). 
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On July 10, 1959, the plaintiffs filed two separate 
complaints under 28 U.S.C. 1331" in the District Court 
for the Western District of Louisiana seeking to en- 
join the members of the Commission from holding the 
hearing scheduled for July 13 in Shreveport (L. 3, 
S. 1). Both complaints alleged that the Commission 
was acting illegally in refusing to furnish the names of 
persons making allegations against the plaintiffs and 
the contents of their allegations, and in refusing to 
allow them to confront and cross-examine the persons 
making such allegations (L. 5-11; 8. 45). In addi- 
tion, the complaint in Larche alleged that the Act 
creating the Commission did not constitute “appro- 
priate legislation within the meaning of Section (2) 
of the XV Amendment” (L. 4). Both complaints 
sought a temporary restraining order, and a prelimi- 
nary and permanent injunction (L. 4; S. 6-7).° On 


™*The complaints in Zarche also asserted as bases for juris- 
diction, 28 U.S.C. 1332, 28 U.S.C. 2282, 28 U.S.C. 2284, and 42 
U.S.C. 1985 (L. 3); the complaint in Slawson also cited 42 
U.S.C. 1985 (S. 1). 

®*The complaint in Zarche also urged (1) that Louisiana law 
imposes limitations upon who may inspect public records, and 
that appellants did not qualify for such inspection (L. 6); (2) 
that Louisiana law prohibited the registrars from removing the 
records “except upon an order of a competent court”, and that 
the Commission was not a “competent court” (L. 6); (3) that 
obedience to the subpoenas of the Commission would cause 
appellees irreparable damage, in that they would be forced to 
violate Louisiana law (L. 7); and (4) that compliance with 
the subpoenas would necessitate the closing of the offices of 
the registrars during the hearing, a result which neither Con- 
gress nor the Commission allegedly had power to bring about 
(L. 9). 

® The complaint in Zarche also sought a declaratory judgment 
that the Civil Rights Act of 1957 was unconstitutional (L. 3-4). 
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the same day that the complaints were filed, the district 
court (Dawkins, J.) held a combined hearing on the 
prayers for temporary restraining orders, and on J uly 
12 issued temporary restraining orders and rules to 
show cause why a preliminary injunction should not 
be issued (L. 87-89; S. 14). The Commission subse- 
quently filed answers stating that the complaints 
failed to state a claim upon which relief could be 
granted and that plaintiffs had not suffered legal 
injury (L. 138; 8. 20).* 

Inasmuch as the complaint in Larche sought an in- 
junction restraining the operation of an Act of Con- 
gress as in violation of the Constitution, a three-judge 
court was convened pursuant to 28 U.S.C. 2282 (L. 
122). But since plaintiffs in Slawson did not chal- 
lenge the constitutionality of the Civil Rights Act of 
1957, that case was heard by Judge Dawkins alone. 
As Judge Dawkins was also a member of the three- 
judge court, a combined hearing was had on both 
eases on August 7, 1959 (L. 187). 

At the oral argument in the district court, Govern- 
ment counsel indicated that the Commission, on pre- 
vious oceasions, has permitted questioning from those 
present at its open hearings and conferences (L. 211). 
A stipulation was introduced in Larche * showing that 


°°The Commission also filed a motion for summary judg- 
ment in Slawson which was not acted upon (S. 18). The 
three-judge court in its opinion in Larche, however, dismissed 
this motion which had been made only in Slawson (L. 261). 

1 A stipulation was also filed in Slawson reciting that the 
stipulation in Larche “shall be considered for all purposes as 
having been entered into between counsel in this suit, insofar as 
it is relevant and material thereto” (S. 23). The complaint in 
Slawson also stated: “Complainants have been further informed 
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the Commission had received 67 complaints that cer- 
tain citizens in Louisiana had been deprived of the 
right to vote on account of race, color, religion or 
national origin; that a number of these complaints 
alleged generally that the plaintiffs had caused 
such deprivations; that the Commission, on June 10, 
1959, authorized a hearing on Louisiana voting com- 
plaints to be held in Shreveport, Louisiana, on July 
13, 1959; and that the Commission duly issued sub- 
poenas and caused them to be served on plaintiffs in 
connection with the hearing (L. 169-170). Six plain- 
tiffs introduced affidavits which stated that they would 
be irreparably injured if they were required to testify 
at the proposed Commission hearing (L. 166-167; see 
S. 23-24). 

In an opinion filed on October 7, 1959, the three- 
judge court held in Larche that the Civil Rights Act 
of 1957 was an appropriate exercise of legislative 
power under the Fourteenth and Fifteenth Amend- 
ments and under Article I of the Constitution (L. 
247-250). The court concluded, however, with Circuit 
Judge Wisdom dissenting (L. 261), that the Commis- 
sion’s rules and procedures were not authorized by 
Congress and were invalid (L. 250-258). On Novem- 
ber 9, 1959, the court entered an order enjoining the 
Commission from holding any hearings in the West- 
ern District of Louisiana in which the ‘‘registrars, ac- 
cused of depriving others of the right to vote, would 


and believe that such written allegations are in the nature of 
charges against your complainants which, if true, would consti- 
tute ground for criminal and civil proceedings against them” 
(S. 3). 
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be denied the right of apprisal, confrontation and 
cross-examination” (L. 271).% On November 9, 1959, 
Judge Dawkins also filed an opinion in Slawson, in- 
corporating by reference the opinion filed in Larche 
(S. 30),” and entered an injunction identical with that 
entered in Larche (except that ‘‘plaintiffs” was substi- 
tuted for ‘‘registrars’”’) (S. 30). 


SUMMARY OF ARGUMENT 


The district court has held that the rules of the 
Civil Rights Commission, insofar as they deny 
witnesses, in advance of a hearing, the right to 
know the contents and sources of allegations against 
them, and, at the hearing, the rights of confrontation 
and cross-examination, present a serious constitutional 
question; and that, in view of Greene v. McElroy, 360 
U.S. 474, such rules must be based on explicit author- 
ization by Congress. The court found that the Civil 
Rights Act of 1957 did not explicitly authorize the 
Civil Rights Commission to adopt such procedures. 
The court concluded, therefore, that the Commission 
would exceed its powers by holding any hearings at 


2 The court’s opinion does not specify whether the injunc- 
tion is permanent or interlocutory. Judge Dawkins, however, 
in issuing the temporary restraining order in Larche, entered 
a rule to show cause why a preliminary injunction should not 
be issued (L. 125). Argument was thereupon made to the 
three-judge court. Because the opinion of the three-judge court 
decides the merits of the case, and because the order of the 
three-judge court is unrestricted in terms, it would appear that 
the order is a permanent injunction. Whether the order is final 
or interlocutory, however, it is appealable to this Court under 
28 U.S.C. 1253. 

%%The opinion recites that a preliminary injunction is being 
issued (S. 29). 
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which these procedures were followed, and it accord- 
ingly enjoined the holding of the Commission’s sched- 
uled hearing. 

The district court’s reliance upon Greene was en- 
tirely misplaced. First, Congress clearly authorized 
the Commission’s rules of procedure which are here 
challenged. And second, this case (unlike Greene) 
does not involve an ‘‘area of questionable constitu- 
tionality” (360 U.S. at 506). The Commission was 
conducting an investigation, not a trial. Its purpose 
was to obtain facts for submission to Congress and the 
President; it was not inquiring into, or determining, 
the guilt or innocence of particular individuals. 


I 


After full consideration, Congress deliberately re- 
jected proposals that witnesses before the Commission 
should be given (1) advance notice of the contents of 
allegations made against them, (2) the opportunity 
to inspect such materials in the Commission’s files, 
and (3) the right to confront and cross-examine per- 
sons making allegations against them. Instead, Con- 
gress specifically incorporated into the Civil Rights 
Act of 1957 the so-called ‘‘fair play’’ rules applicable 
to the investigating committees of the House of Rep- 
resentatives. These rules give witnesses extensive 
procedural protections but do not provide for notice, 
confrontation, or cross-examination. 


Il 
No serious constitutional question is involved. 
A. The Commission, by the terms of the Civil Rights 


Act of 1957 (Section 104), has the authority only to 


“investigate allegations,’’ “study and collect informa- 
17 
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tion,’”’ ‘‘appraise the laws and policies of the Federal 
Government,’’ and submit reports to the President and 
Congress. It functions solely as an investigative arm 
of the legislative and executive branches of the gov- 
ernment. It is not an adjudicatory body. It has no 
power to decide, to determine rights or obligations, 
to impose sanctions, to indict, to punish, or to deprive 
any person of life, liberty, or property. 

B. No court has ever held that an investigative 
body is constitutionally obliged to follow the pro- 
cedures which the district court imposed on the Com- 
mission on Civil Rights. Instead, all judicial prece- 
dent holds to the contrary: that notice, confrontation, 
and cross-examination need not be provided by bodies 
which possess power only to investigate. And even in 
a federal criminal case, the defendant has only a lim- 
ited right of pre-trial discovery and is not entitled 
to obtain, in advance of the trial, disclosure of the 
identity of informants and to receive copies of state- 
ments given by them to the government. And, of 
course, even in a criminal case, a defendant could not 
secure an injunction against the trial by showing that 
his rights to confrontation and cross-examination 
would not be respected. 

Long-standing historical practice of investigatory 
bodies validates the Commission’s procedures. In 
proceedings before investigatory tribunals of all 
sorts—grand juries, legislative committees, and execu- 
tive fact-finding agencies—neither pre-hearing no- 
tice, confrontation, nor cross-examination has ever 
been regarded as constitutionally required. Generally 
speaking, investigating bodies have not followed ju- 
18 
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dicial trial procedures. And on such occasions as 
these rights have been afforded, it was as a matter 
of grace, not right. 
ARGUMENT 
INTRODUCTION 


One of the most important functions which Con- 
gress, in the Civil Rights Act of 1957, assigned to the 
Commission on Civil Rights is the investigation of 
allegations in writing that certain citizens of the 
United States are being deprived of the right to vote 
because of their color, race, religion, or national 
origin. For the purpose of carrying out the provi- 
sions of the Act, Congress authorized the Commission 
to hold hearings, and to issue subpoenas for the at- 
tendance and testimony of witnesses and the produc- 
tion of written or other matter, in accordance with 
rules promulgated by the Commission. The statute 
itself expressly prescribes rules of procedure to be 
followed by the Commission at its hearings, and the 
Commission has also promulgated various implement- 
ing rules. 

Under the Commission’s rules and procedures, a 
witness subpoenaed to appear at a scheduled hearing 
of the Commission is not entitled, in advance of the 
hearing, to be informed of the names of persons mak- 
ing the allegations being investigated and the contents 
of such allegations; nor is the witness entitled at the 
hearing to direct confrontation and cross-examination 
of such persons (except, of course, that he is confronted 
by those affiants who appear as witnesses at the hear- 
ing). 

The Act provides that witnesses at hearings may 

19 
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be accompanied by their own counsel for the pur- 
pose of advising them concerning their constitutional 
rights (See. 102(¢)). It also provides that ‘‘If the 
Commission determines that evidence or testimony at 
any hearing may tend to defame, degrade, or inerimi- 
nate any person, it shall (1) receive such evidence or 
testimony in executive session; (2) afford such person 
an opportunity voluntarily to appear as a witness; 
and (3) receive and dispose of requests from such per- 
son to subpoena additional witnesses’’ (Sec. 102(e)). 
The Commission’s implementing rules provide that 
‘‘Interrogation of witnesses at hearings shall be con- 
ducted only by members of the Commission or by au- 
thorized staff personnel’’ (Sec. 3(i)) and that ‘‘If the 
Commission * * * determines that evidence or testi- 
mony at any hearing may tend to defame, degrade, or 
incriminate any person, it shall advise such person 
that such evidence has been given and it shall afford 
such person an opportunity to read the pertinent testi- 
mony and to appear as a voluntary witness or to file a 
sworn statement in his behalf” (Sec. 3(j)). 

In the instant cases the district court held that these 
basic provisions of the Commission’s procedures are 
unauthorized and invalid: that there is ‘‘nothing in 
the Act which expressly authorizes or permits the 
Commission’s refusal to inform persons, under in- 
vestigation for criminal conduct, of the nature, cause 
and source of the accusations against them, and there 
is nothing in the Act authorizing the Commission to 
deprive these persons of the right of confrontation 
and cross-examination’’ (L. 251-252) ; and that, since 
the procedures and rules of the Commission are ultra 
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vires, the proper judicial relief is to enjoin the Com- 
mission from holding the hearing (L. 261). 

We submit that the rulings below are manifestly 
erroneous. In Point I, we shall show that the proce- 
dures followed by the Commission on Civil Rights, 
so far as pertinent, were clearly authorized by Con- 
gress, as the provisions and the legislative history 
of the Act unmistakably demonstrate. We believe 
that, as to the Commission’s procedures here, there 
exists explicit authorization by Congress of the char- 
acter which the Court found to be lacking in Greene Vv. 
McElroy, 360 U.S. 474. At all events, the problem 
here is not analogous to that in the Greene case, be- 
cause—as we shall show in Point [[—there is no seri- 
ous constitutional question since the Commission was 
conducting an investigation, not a trial. 


I 


CONGRESS CLEARLY AUTHORIZED THE COMMISSION’S 
PROCEDURES 

Congress devoted considerable attention to the ques- 
tion of the procedures which should be followed by 
the Commission, and it deliberately rejected the pro- 
posal that the Commission should be required to give 
witnesses at its hearings the right to be furnished 
with advance notice of the names of persons making 
allegations against them or the content of such alle- 
gations, or the right to confrontation and cross- 
examination such as are afforded defendants in a 
criminal trial. 

A. Section 102 of the Act (supra, pp. 3-6) estab- 
lishes a detailed set of procedures to be followed by 

21 
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the Commission at its hearings and, in so doing, 
guarantees to witnesses important rights. It pro- 
vides that: 

(1) the Commission must begin its hearings with 
an opening statement by the chairman announcing 
the subject of the hearing ; 

(2) witnesses must be provided with a copy of the 
rules of the Commission ; 

(3) witnesses may have their own counsel present 
for the purpose of advising them concerning their 
constitutional rights; 

(4) the Commission shall receive evidence in ex- 
ecutive session, where such evidence may tend to 
defame, degrade, or incriminate any person; 

(5) witnesses may request the subpoenaing of ad- 
ditional witnesses; 

(6) witnesses may submit sworn statements for in- 
clusion in the record in the discretion of the Com- 
mission. 

This precise and detailed catalogue of procedural 
rights shows on its face the deep concern of Con- 
gress with this problem. This is confirmed by the 
Act’s legislative history. 

When the 1956 civil rights bill (H.R. 627) was 
reported out by the House Judiciary Committee, it 
had no procedural provisions regulating the hearings 
of the proposed Commission. H. Rept. No. 2187, 
84th Cong., 2d Sess. During debate on the floor, 
Representative Dies of Texas proposed certain 


44In contrast, Congress has generally not provided such de- 
tailed mandatory rules for investigatory commissions (see infra, 
pp. 54-56). 
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amendments designed to add procedural safeguards 
(102 Cong. Rec. 13542), and his proposals were writ- 
ten into the bill before it passed the House (102 Cong. 
Ree. 13998-13999). The bill, however, died in the 
Senate. 

The Dies amendments (see Appendix, infra, pp. 
63-65) would have specifically provided that (1) 
“Ti|nsofar as practicable, any person whose activities 
are the subject of investigation by the Commission, or 
about whom adverse information is proposed to be 
presented at a public hearing * * * shall be fully 
advised by the Commission as to the matters into 
which the Commission proposes to inquire and the 
adverse material which is proposed to be presented’’ 
(Section 101(r)); that (2) “[i]f a person is adversely 
affected by evidence or testimony given in a public 
hearing, that person shall have the right: * * * (ii) 
to have the adverse witness recalled upon application 
made within thirty days after introduction of such 
evidence * * *; (iv) to cross-examine (in person or by 
counsel) such adverse witness” (Section 101(s)); and 
(3) that ‘‘[i]f a person is adversely affected, by evi- 
dence or testimony given in executive session or by 
material in the Commission’s files or records, and if 
public release of such evidence, testimony, or material 
is contemplated, such person shall have prior to public 
release of such evidence or testimony * * * or any 
disclosure of or comment upon it by members of the 
Commission or Commission staff or taking of similar 
evidence or testimony in a public hearing, the rights 
heretofore conferred and the right to inspect at least 


as much of the evidence or testimony of the adverse 
23 
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witness or material as will be made public or the 
subject of a public hearing” (Section 101(f)). Thus, 
the Dies amendments provided virtually the same 
rights of notice, confrontation, and cross-examination 
for which plaintiffs have contended in the instant 
cases. 

The following year (1957), several civil rights bills, 
were introduced in Congress which embodied the sub- 
stance of H.R. 627 as it had been amended and passed 
by the House. The principal such bill was 8. 83, in- 
troduced on January 7, 1957, by Senator Dirksen, then 
Senate minority whip, and others, which described 
the procedures to be followed by the Commission in 
precisely the same language as that in the Dies amend- 
ments to H.R. 627 (see Appendix, infra, pp. 63-65). 
On the other hand, H.R. 6127, the other major civil 
rights bill, which bore the name of Representative 
Celler, Chairman of the House Judiciary Committee,” 
incorporated the so-called House ‘‘fair play’’ rules 
(see Appendix, infra, pp. 61-63) as its only provision 
for regulating the procedures of the Commission. 
These rules, in contrast to H.R. 627 and S. 83, stated, 


1° The history of H.R. 6127 is as follows: 

- -HLR. 1151 and H.R. 2145 were introduced by Representative 
Keating and Celler, respectively, on January 3, 1957, and were 
considered by Subcommittee No. 5 of the House Judiciary Com- 
mittee. The subcommittee struck out all the provisions of H.R. 
2145, and inserted in their place the provisions of H.R. 1151. 
The Judiciary Committee then approved the bill with instruc- 
tions to the chairman to report out a “clean bill”, embodying 
the proposals approved by the committee. This clean bill, bear- 
ing the number 6127 and Mr. Celler’s name, was introduced 
March 19, 1957. H. Rept. No. 291, 85th Cong., 1st Sess., pp. 
2-3. 
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as to notice, merely that the chairman of the Commis- 
sion must announce the subject of the hearing in an 
opening statement, but it made no provision for 
advance notice or disclosure to witnesses, or any other 
person against whom adverse testimony had been re- 
ceived. Similarly H.R. 6127, with regard to con- 
frontation and cross-examination, provided only that 
counsel could accompany witnesses to investigative 
hearings ‘‘for the purpose of advising them concern- 
ing their constitutional rights.”” As Judge Wisdom 
pointed out in his dissent below, this was but another 
way of saying “that the lawyer (or his client) cannot 
cross-examine an adverse witness’? (L. 262). 

Testifying both at the House hearings on various 
civil rights bills and Senate hearings on S. 83, At- 
torney General Brownell supported the enactment of 
the House. rules instead of the ‘‘restrictive’’ proce- 
dures contained in the Senate'bill. During the hear- 
ings in the House, the following colloquy took place 
between Representative Keating and the Attorney 
General: * 

‘ Mr. Keating [referring to the procedures re- 
quired by H.R. 627] * * * They are consider- 
ably more restrictive than the rules * * * for 
conduct of regular congressional committees. If 
this committee should decide to include a provi- 
sion for: the conduct of hearings held by the 
Commission which was in general similar to 
those set up in the rules of the House for the 
conduct of congressional committees, would you 
see any objection [to] that? S | 


16 Hearings before Subcommittee No. 5, House Judiciary Com- 
mittee, 85th Cong., 1st Sess., p. 593. 
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Mr. Brownell. I am confident that the caliber 
of the Commission would be such that you could 
count on them td give the fairest opportunity 
to witnesses, to be sure that their legitimate 
rights are protected. Neverheless [sic], if it 
is demed [sic] advisable by the Congress to set 
up a special set of rules for that purpose, I 
think it is extremely important that everyone 
join in seeing to it that proper rules of proce- 
dure are followed by the Commission. I would 
have no objection. 


Subsequently, on February 14, 1957, Attorney Gen- 
eral Brownell stated before a subcommittee of the 
Senate Judiciary Committee: ™ 


Now there is one other addition to 8. 83 that I 
would like to make special reference to and that 


. is the provision for rules of procedure con- 
tained in section 102 on pages 2 to 10 of S. 83. 


These rules of procedure are considerably more 
restrictive than those imposed on regular com- 
mittees of the House and Senate. There is 
much in them which clearly would be desirable. 


‘We have not as yet had any experience with 


the use of rules such as those proposed here 
and we cannot predict the extent to which they 
might be used to obstruct the work of the 
Commission. 

Favoring as I do the imposition of proper rules 
of procedure upon all governmental committees 
and commissions which conduct public hearings 
in order adequately to protect the individuals 
called before them, I am reluctant to take a 


11 Hearings, Subsomubitee on Constitutional Rights, Senate 


Judiciary Committee, 85th Cong., 1st Sess., pp. 14-15. 
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stand opposing the imposition of the rules here 
involved. 

Yet I feel that the task to be given to this Com- 
mission is of such great public importance that 
it would be a mistake to make it the vehicle 
for experimenting with new rules which may 
have to be tested out under the courts and 
this is only a 2-year Commission and you might 
have to spend those 2 years studying the rules 
instead of getting at the facts. 

Another reason why I think perhaps the sub- 
stance of these rules should be eliminated 
from this particular bill is that the caliber of 
the men whom the President would appoint to 
the Commission would be such that they could 
be counted on to give the fairest opportunity 
to witnesses and protect all of their legitimate 
rights. 

On July 12, 1957, during the debate in the Senate, 
Senator Talmadge drew to the attention of the Con- 
gress that H.R. 6127 did not contain certain proce- 
dural protections—some of which are the very same 
procedural rights for which plaintiffs are now con- 
tending (103 Cong. Ree. 11504) : 

No provision is made for notification of per- 
sons against whom charges are to be made. No 
provision is made for persons adversely af- 
fected by testimony taken by the Commission 
to be present when they are accused or later 
to confront and cross-examine their accusers. 

Nevertheless, the views of Attorney General Brownell 
and Representative Keating prevailed. Congress 
adopted the House rules, provided for in H.R. 6127, in 
Section 102 of the Act, 42 U.S.C. 1975a (supra, pp. 3-6) 
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(103 Cong. Rec. 9516, 138900, 16478). Thus, Congress 
specifically rejected statutory requirements embody- 
ing the very rights which plaintiffs are claiming; it 
adopted, instead, a detailed set of procedural provi- 
sions which clearly do not provide for pre-hearing 
notice, confrontation, or cross-examination. 

B. The meaning of the procedural provisions of the 
Act is made apparent in yet another way. Since, as 
shown above, Section 102 of the Act substantially incor- 
porated the House ‘‘fair play” rules,* that section was 
obviously intended to have the same meaning as the 
equivalent House Rules. As Representative Keating 
remarked (103 Cong. Ree. 8497) : 

Investigations by the Commission will be bound 
by rules of procedure modeled after those ap- 
licable to congressional committees. A copy of 
these rules must be made available to every 


witness who appears before the Commission. 
[Emphasis added. ] 


And, as Representative Celler stated (103 Cong. Ree. 
8491): 


The rules of procedure of the Commission are 
the same as those which govern the committees 
of the House. For example, the chairman is 
required to make an opening statement as to the 
subject of the hearing. Witnesses are furnished 
with a copy of the Commission’s rules and may 
be accompanied by counsel. The chairman is 
authorized to punish breaches of order by cen- 
sure and exclusion. Protection is furnished to 


18 For a comparison between the pertinent House rules and 
Section 102 of the Act, see the Appendix, infra, pp. 61-63. 
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witnesses when it appears that a person may be 
the subject of derogatory information by re- 
quiring such evidence to be received in execu- 
tive session, and affording the person affected 
the right to appear and testify, and further to 
submit a request for subpena of additional 
witnesses. [Emphasis added. ] 

The legislative history of the House “fair play”’ 
rules demonstrates conclusively that Congress, in ac- 
cord with the procedures historically followed by its in- 
vestigative committees (see infra, pp. 43-51), did not 
intend to provide a right of confrontation and cross- 
examination. In 1953, Representative Keating intro- 
duced H. Res. 29 (83d Congress), which would have 
given witnesses before legislative committees a right 
of cross-examination, limited to one hour unless ex- 
tended by vote of the committee (Hearings before 
the Subcommittee on Legislative Procedure of the 
House Committee on Rules, 83d Cong., 2d Sess., p. 7). 

Subsequently, Representative Keating expressed 
doubt as to the wisdom of extending the right of cross- 
examination to witnesses before the committees and 
suggested substituting a provision for the submission 
of written interrogatories (id. at p. 13): 

* * * That is in lieu of the right of cross-exami- 
nation, which is given in House Resolution 29, 
and I am inclined to think that we have not pro- 
gressed in this field to the point where we are 
ready to give the right of cross-examination to 
the counsel for a person who may have had his 
name brought into hearings in a manner which 


adversely affected him, or which he thinks does 
80. ? 
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On February 17, 1954, while the hearings were still 
pending, Representative Scott, the committee chair- 
man, introduced H. Res. 447 which stated that counsel 
for witness shall be permitted ‘‘to address pertinent 
questions to other witnesses whose testimony pertains 
to his client, by written interrogatories submitted to 
the chairman or by cross-examination, for such length 
of time that the committee deems reasonable’’ (td. at 
pp. 249-251). 

The Subcommittee on legislative procedure, on March 
9, 1954, tentatively adopted H. Res. 447 and submitted 
it to the full Committee on Rules for suggestions and 
changes. 101 Cong. Rec. 221. Suggestions continuéd 
to be received and considered concerning the resolution, 
and it was ultimately modified in the form contained in 
H. Res. 571, introduced on June 1, 1954. 101 Cong. Ree. 
219. H. Res. 571 deleted any mention of the right to 
oral cross-examination (tbid.). 

Resolution 571, which carried the approval of the 
subcommittee, was introduced into the 84th Congress 
as H. Res. 61, when the subcommittee made its report 
to Congress. 101 Cong. Ree. 218. Concerning the 
right to cross-examination, the subcommittee com- 
mented (101 Cong. Ree. 221) : 

The right of cross-examination: Opinions are 
widely divided on whether counsel for a witness 
should ever be permitted to cross-examine his 
client or other witnesses directly. After care- 
fully considering the alternatives, your sub- 
committee decided to recommend the use of 
written interrogatories only. In appropriate 
circumstances, the committee could still permit 


limited cross-examination if it wishes to do so; 
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thus the omission merely serves to discourage 
potential abuses by contentious advocates. 


Thus, the proposals, which originated with a provi- 
sion for the right of cross-examination, finally came 
out of committee with only the right to submit written 
interrogatories to the committee to be asked by the 
committee staff. 

On February 22, 1955, Representative Doyle intro- 
duced H. Res. 151 which provided only that witnesses 
should have the right to have counsel present to advise 
them of their constitutional rights. 101 Cong. Rec. 1912. 
After a brief hearing, the Committee on Rules reported 
H. Res. 151 to the House with the recommendation that 
it be passed. H. Rept. No. 159, 84th Cong., 1st Sess. 

In the debate on the floor of the House, Represent- 
ative Scott asked that H. Res. 447 or H. Res. 61 (supra, 
p. 30) be substituted for H. Res. 151 and had them 
reprinted in the Congressional Record. 101 Cong. Ree. 
3574-3575. He contended that one of the major de- 
fects of H. Res. 151 was that it failed to provide a 
right of cross-examination. 101 Cong. Rec. 3573. But 
the House rejected this view, and passed H. Res, 151 
without any provision for written interrogatories or 
cross-examination. 101 Cong. Rec. 3585. 

Since the passage of the “fair play’’ rules, House 
committees have not interpreted them as requiring 
confrontation and cross-examination, and these priv- 
ileges have rarely been provided.” And, similarly, 


1° On the basis of replies from fifteen House committees, it 
was stated in 1957 that House committees recognize no right to 
oral cross-examination. 45 Calif. L. Rev. 347, 348, note 10, 351. 
And the rules of the Committee on Un-American Activities ex- 
plicitly deny any right to cross-examination (id. at p. 35%). 
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such committees have not considered themselves 
bound, under the House rules, to furnish witnesses 
prior to hearing with the contents of allegations made 
against them. In sum, as Judge Wisdom emphasized 
(L. 263) : 


The House ‘‘Fair Play Rules’? were drawn 
for the conduct of congressional investigating 
committees. They were the indirect product of 
innumerable legal articles, judicial dicta, and 
editorials. They were the direct product of 
careful study. It is safe to say that when the 
House ‘‘Fair Play Rules’’ were adopted as 
Section 102 of the Civil Rights, Act of 1957 
every member of the House and Senate re- 
garded that action as an explicit declaration 
that Congress affirmatively rejected rules ex- 
tending to witnesses the rights of notice, con- 
frontation, and cross-examination ; that, instead, 
Congress authorized and directed the Civil 
Rights Commission to follow its more limited 
‘*Fair Play Rules’’. 


II 


THE COMMISSION’S PROCEDURES AS TO NOTICE, CONFRON- 
TATION, AND CROSS-EXAMINATION ARE CONSTITUTION- 
ALLY VALID 
Because the district court decided that the proce- 

dures of the Commission as to notice, confrontation, 

and cross-examination were not authorized by the Act, 
it did not reach the question of the constitutionality of 
these procedures.” Nevertheless, the court’s views on 


* The plaintiffs in Larche also argued that the Civil Rights 
Act of 1957 was unconstitutional because it is not appropriate 
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constitutionality, which we believe were manifestly 
erroneous, constituted the basie premise of the reason- 
ing which led to its decision. The court concluded 
that the procedures lacked statutory authorization 
because it believed that the validity of these 
procedures raised “‘a serious constitutional question’”’ 
and, therefore, under this Court’s decision in Greene 
v. McElroy, 360 U.S. 474, express statutory authori- 
zation must be found. 

We submit that the issue here does not fall within 
‘the area of questionable constitutionality’’ which 
would justify reliance on the Greene decision (360 
U.S. at 506). We may note, initially, that the opin- 
ion in the Greene case expressly left undecided the 
eontention that persons whose rights are “adjudi- 
eated’’ in administrative proceedings have a consti- 
tutional right of confrontation and cross-examination 
(360 U.S. at 508). No court, however, has ever held 
that a governmental body engaged in a purely investi- 
gatory proceeding is required to follow the proce- 
dures which the district court imposed upon the 
Commission in this ease. The whole history of the 
practices of investigatory bodies, and all relevant ju- 
dicial precedents, show that these rights have never 
been recognized in investigatory proceedings, such as 
those which the Commission has here been enjoined 
from conducting. 


legislation under Article I of the Constitution and the Four- 


teenth and Fifteenth Amendments, The court below rejected 
this contention (LL. 247-250). 
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A. THE INVESTIGATIVE ROLE CF THE COMMISSION 


Section 104 of the Civil Rights Act of 1957, 42 
U.S.C. 1975e, explicitly describes the duties and func- 
tions of the Commission as that of an investigative 


body : 


§ 1975e. Duties; reports; termination 

(a) The Commission shall— 

(1) vestigate allegations in writing under 
oath or affirmation that certain citizens of the 
United States are being deprived of their right 
to vote and have that vote counted by reason 
of their color, race, religion, or national origin; 
which writing, under oath or affirmation, shall 
set forth the facts upon which such belief or 
beliefs are based ; 

(2) study and collect information concerning 
legal developments constituting a denial of 
equal protection of the laws under the Consti- 
tution; and 

(3) appraise the laws and policies of the 
Federal Government with respect to equal pro- 
tection of the laws under the Constitution. 

(b) The Commission shall submit interim re- 
ports to the President and to the Congress at 
such times as either the Commission or the 
President shall deem desirable, and shall sub- 
mit to the President and to the Congress a final 
and comprehensive report of its activities, find- 
ings, and recommendations not later than two 
years from September 9, 1957.” 


*t On September 28, 1959, Congress extended the full limit for 
the submission of the Commission’s report for two years. P.L. 


86-383, 


73 Stat. 724. 
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(ec) Sixty days after the submission of its 
final report and recommendations the Commis- 
sion shall cease to exist. [Emphasis added.] 

These duties are also the limits of the Commission’s 
powers since it has no powers other than to carry out 
its statutory duties by means of hearings and investi- 
gations. 

It is apparent from the language of the statute 
that all the functions of the Commission are di- 
rected toward the preparation of reports of legislative 
recommendations and of facts upon which legislative 
recommendations might be based.” Specifically, the 
Commission has no duties—or powers—of an adjudi- 
catory nature. It does not hold trials. It is neither 
a prosecutor nor a judge. It does not ‘‘decide” cases; 
it does not determine rights or liabilities. It cannot 
impose sanctions, indict, or punish; it cannot deprive 
anyone of his liberty or property; it cannot either di- 
rectly, or, as was found in Greene v. McElroy, indi- 
rectly, “deprive [anyone] of his job” (360 U.S. at 508. 
In short, the Commission has taken, and can take, no 
action which can determine or affect the legal rights 
of the plaintiffs in these cases. The most that the 
Commission could do would be to report its findings 
to the President and Congress—and the nature of 


22'The legislative history demonstrates that the Act was in- 
tended by Congress to create “a fact finding and investigatory 
body.” H. Rept. No. 291, 85th Cong., Ist Sess., p. 8. Similarly, 
Representative Keating, one of the authors of the Act, stated 
that “[t]he Commission is empowered to study and investigate. 
It will not have power to prosecute * * *.” 103 Cong. Rec. 
8497. 
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those findings is completely conjectural in regard to 
a proceeding which has been brought to a halt before 
a single witness can be heard. 

Nonetheless, despite the investigatory nature of the 
Commission’s proceedings, the district court found 
that the hearings would subject plaintiffs to ‘‘ public 
opprobrium and scorn”, ‘‘the distinct likelihood of 
losing their jobs”, and the possibility of criminal prose- 
eution (L. 252).% The court’s characterization of the 
present or future effect of the scheduled hearing on 
the plaintiffs is, necessarily, in the realm of specula- 
tion.* To be sure, such consequences may, and fre- 


8 The district court stated in Larche that the registrars were 
being investigated for conduct violating both federal] and state 
law (L. 252). Apparently, what the court meant was that, if the 
registrars were found to have, under color of law, wilfully de- 
prived any person of any rights, privileges, or immunities pro- 
tected by the Constitution or federal law in violation of 18 U.S.C. 
242, they would also have violated the state statute (LSA-R:S. 
14: 134) which prohibits a public officer from intentionally 
failing or refusing to perform his duty, or intentionally perform- 
ing his duty in an unlawful manner. See also, as to SlZawson, 
footnote 11, p. 14, supra. 

** Mr. Justice Cardozo’s dissent in Jones v. Securities & Ex- 
change Commission, 298 U.S. 1, 33—subsequently cited with ap- 
proval by the Court in Oklahoma Press Pub. Co. v. Walling, 327 
U.S. 186, 217, 203, note 30—is, perhaps, also apt here: 

“* * * A commission which is without coercive powers, which 
cannot arrest or amerce or imprison though a crime has been un- 
covered, or even punish for contempt, but can only inquire and 
report, the propriety of every question in the course of the in- 
quiry being subject to the supervision of the ordinary courts of 
justice, is likened with denunciatory fervor to the Star Chamber 
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of the Stuarts. Historians may find hyperbole in the sanguinary | 
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quently do, result from purely investigatory proceed- 
ings. But, we submit, the fact that such incidental 
consequences can, or do, flow from an investigatory 
proceeding does not convert the fact-finder into an ad- 
judicatory body. The crucial question is whether the 
proceeding is an investigation or a trial. This view 
is fully supported by the decisions of this Court which 
have refused to impose on investigatory proceedings 
the same procedures as are required for adjudicatory 
actions, even when serious economic or criminal con- 
sequences are at least as likely to result as in the 
instant ease. See infra, pp. 38-40. Cf. McGratn v. 
Daugherty, 273 U.S. 135, holding that the duty of a 
witness to appear before a legislative fact-finding 
body cannot be avoided merely because his testimony 
might subject him to criminal prosecution. 


B. THE PROCEDURES HISTORICALLY FOLLOWED, AND JUDICIALLY 
UPHELD, IN INVESTIGATORY PROCEEDINGS 

The Commission’s lack of power to adjudicate any 
of the plaintiffs’ legal rights is crucial in determining 
what procedures are constitutionally required in hear- 
ings before it. Historically, notice, confrontation, and 
cross-examination have rarely been afforded witnesses 
before investigating bodies—whether grand juries, 
legislative committees, or executive fact-finding agen- 
cies—and when these procedures have been afforded, 
they have been regarded as a matter of grace and not 
of right. Moreover, this Court has upheld the power 
of such investigative bodies to hold hearings in which 
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these procedures, which would have been essential in 
an adjudicatory proceeding, have not been provided.” 
Norwegian Nitrogen Products Co. v. United States, 
288 U.S. 294, involved almost precisely the same con- 
tention as plaintiffs make here concerning disclosure 
of the contents of allegations made to the Civil Rights 
Commission. There, the Tariff Commission refused 
to reveal to an interested party in one of its proceed- 
ings both information furnished by another party and 
that discovered by the Commission’s investigators. 
The Court, in upholding the Commission’s action, 
stated, in an opinion by Mr. Justice Cardozo, that (7d. 
at 318): 
The Tariff Commission advises; these others 
ordain. There is indeed this common bond 
that all alike are instruments in a govern- 
mental process which according to the accepted 
classification is legislative, not judicial * * *. 
Whatever the appropriate label, the kind of 
order that emerges from a hearing before a 
body with power to ordain is one that impinges 
upon legal rights in a very different way from 
the report of a commission which merely in- 
vestigates and advises. The traditionary forms 


25 In numerous cases involving procedures different from those 
in issue here, the courts have emphasized the distinction between 
an adjudicatory proceeding, in which additional safeguards are 
required, and investigatory proceedings. See, e.g., United States 
v. Los Angeles R.R., 273 U.S. 299, 310; Gonzales v. United 
States, 348 U.S. 407, 412, note 4; Interstate Commerce Com- 
mission v. Baird, 194 U.S. 25, 48-44; Bowles v. Baer, 142 F. 2d 
787, 788-789 (C.A. 7); Genecov v. Federal Petroleum Board, 
146 F. 2d 596, 597 (C.A. 5), certiorari denied, 324 U.S. 865. 
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of hearing appropriate to the one body are un- 
known to the other. What issues from the 
Tariff Commission as a report and recommen- 
dation to the President, may be accepted, modi- 
fied, or rejected. If it happens to be accepted, 
it does not bear fruit in anything that trenches 
upon legal rights. 
And in In re Groban, 352 U.S. 330, 332, the Court 
stated : 
Prosecution of an individual differs widely 
from administrative investigation of incidents 
damaging to the economy or dangerous to the 
public. The proceeding before the Fire Mar- 
shal was not a criminal trial, nor was it an ad- 
ministrative proceeding that would in any way 
adjudicate appellants’ responsibilities for the 
fire. It was a proceeding solely to elicit facts 
relating to the causes and circumstances of the 
fire. 
The Court therefore concluded that the witness was not 
constitutionally entitled to the assistance of counsel at 
the hearing. Similarly, in Anonymous v. Baker, 360 
U.S. 287, the Court, relying on Groban, held that a 
witness testifying in an investigation of unethical 
practices of attorneys conducted by a state judge has 
no constitutional right to have counsel present in the 
hearing room. Since Groban and Baker decided that 
witnesses who appear before investigatory bodies con- 
sidering possible criminal violations have no constitu- 
tional right to have counsel with them, it is a fortiori 
that such witnesses likewise had no right of cross- 
examination. It is difficult to imagine that witnesses 
may have a constitutional right of cross-examination 
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while not having the right to counsel which would 
make the former right effective.” 

1. Judicial Proceedings—Grand Juries. Even in 
judicial proceedings involving adjudications affecting 
the basic rights of life and liberty, notice, confronta- 
tion, and cross-examination are not automatically af- 
forded at every stage. Thus, in Williams v. New 
York, 337 U.S. 241, this Court upheld the imposition 
of the death sentence, based in part on information 
given the sentencing judge not known to the defendant 
and concerning which he had no opportunity to con- 
front and cross-examine the witnesses who had pro- 
vided it. Moreover, the pre-hearing notice of the 
contents and sources of allegations made against 
them—which plaintiffs claim is their constitutional 
right—is not even provided on the issue of guilt or 
innocence in Federal criminal prosecutions. Criminal 
defendants have but a limited right of pre-trial 
discovery (Rules 16 and 17, F.R. of Crim. P.; 
ef. Bowman Dairy Company v. United States, 341 
U.S. 214, 221), and are not normally entitled to pre- 
trial disclosure of the identity of informants and of 
statements given by them to the government. 18 
U.S.C. 3500; Palermo v. United States, 360 U.S. 348. 
A list of prosecution witnesses is available before trial 
as of right only in capital cases. 18 U.S.C. 3482. 


76 On the other hand, it would not be illogical to allow coun- 
sel to be present, while denying the right to cross-examina- 
tion—the very practice followed by the Commission and many 
other investigatory bodies. Thus, the dissents in Groban and 
Baker, in contending that there is a constitutional right to 
counsel in investigatory hearings, are not inconsistent with our 
position in this case. 
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Like the Commission, the grand jury is an investi- 
gatory body. A witness appearing before a grand 
jury, particularly if he is a suspect, may obviously be 
drastically affected by its determinations. If in- 
dicted, he may suffer real damage to his reputation 
and otherwise. Yet a witness before a grand jury has 
never been thought to have the right to be furnished 
with notice of the contents of allegations made against 
him or the names of persons making such allegations. 
The secrecy of grand jury proceedings has been zeal- 
ously guarded throughout our history (see, most re- 
cently, Pittsburgh Plate Glass Co. v. United States, 
360 U.S. 395), and a witness has no right either to in- 
terfere with that secrecy or to refuse to testify if the 
nature of the allegations against him is not disclosed. 

Similarly, there is no right of witnesses before 
grand juries to confront and cross-examine other wit- 
nesses. United States v. Scully, 225 F. 2d 113, 116 
(C.A. 2), certiorari denied, 350 U.S. 897. Such a 
right would seriously interfere not only with the 
secrecy of the proceedings, but with the historic in- 
formality of grand jury procedure necessary for it 
to function effectively. See Costello v. Umted States, 
390 U.S. 359, 362-364. Indeed, a witness has been 
held not to have the right to have counsel present in 
the grand jury room, even when he is a potential 


| defendant. See United States v. Scully, supra. 


The general absence of safeguards for witnesses 
appearing before grand juries has been accepted with- 
out serious question, doubtless because the grand jury 
merely investigates and reports. Another body, a 


court of law, in which the accused is given the full 
41. 
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panoply of procedural protections, must adjudicate 
before his life, liberty, or property can be taken. 
Viewed in this light, the parallel between grand juries 
and investigatory legislative and administrative bodies 
is clear, and has repeatedly been recognized by the 
eourts. Oklahoma Press Pub. Co. v. Walling, supra, 
327 U.S. at 216; In re Groban, supra, 352 U.S. at 
333; Genecov v. Federal Petroleum Board, supra, 146 


F. 2d at 597; Bowles v. Baer, supra, 142 F. 2d at 788- 


789; In re Securities and Exchange Commission, 84 
F. 2d 316 (C.A. 2); Boehm v. United States, 123 F. 
2d 791 (C.A. 8). 

2. Legislative committees. The history of congres- 
sional investigations is particularly significant since 
the Civil Rights Act of 1957 gives the Commission the 
duty of appraising ‘‘the laws and policies of the Fed- 
eral Government with respect to equal protection of 
the laws”’ and reporting on this appraisal to Congress 
(42 U.S.C. 1975¢e). Similarly, Representative Keat- 
ing, an author of the Civil Rights Act (see note 15, 
supra, p. 24), stated that ‘‘[t]he purpose of the Com- 
mission is primarily to determine whether there is 
need for further legislation in the field of civil rights”’ 
and that therefore the Commission would use the rules 
of procedure followed by congressional committees 
(103 Cong. Rec. 8497). Thus, the Commission has a 
function paralleling that of an investigating commit- 
tee of Congress. 

Congress has throughout its history held to the view 
that judicial procedures are not necessarily ap- 
plicable to investigations of its committees. For ex- 
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ample, in 1808, a Senate committee rejected a witness’ 
claims to various procedural rights, which were made, 
the committee said, ‘‘as if the committee had been a 
circuit court of the United States.’? Annals of Con- 
gress, LOth Cong., Ist Sess., p. 56 (see infra, pp. 45-46). 
Similarly, in 1878, the Senate Committee on Privileges 
and Elections, investigating an accusation of election 
fraud, refused to follow a suggestion that the Commit- 
tee observe, as far as possible, ‘‘the rules which obtain 
in courts of justice”. S. Rept. No. 540, 45th Cong., 
2d Sess., p. III.” 

a. More specifically, the history of congressional in- 
vestigations shows that witnesses before congressional 
committees have rarely been given the opportunity to 
confront and cross-examine witnesses making: allega- 
tions against them. See American Bar Association, 
Special Committee on Individual Rights as Affected 
by National Security, Appendix to Report on Con- 
gressional Investigations (1954), pp. 67-68. Some- 
times, however, witnesses have been allowed to submit 
interrogatories to the committee. Thus, it is clear 
that such opportunity for questioning adverse wit- 
nesses as has been afforded has been provided, not 
as a matter of right, but of grace on the terms deemed 
appropriate by Congress. 


** See Liacos, Rights of Witnesses Before Congressional Com- 
mittees, 33 B.U.L. Rev. 337, 359, 360; Carr, The House Com- 
mittee on Un-American Activities (1952), p. 463; Dimock, Con- 
gressional Investigating Committees (1929), p. 153; Eberling, 
Congressional Investigations (1928), pp. 283, 390; McGeary, 
The Developments of Congressional Investigative Power (1940), 
p. 80; Kauper, Address to Annual Conference of the Judges 
of the Siath Circuit, 27 Ohio Bar, pp. 607, 616, 620. 
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The following are among the many instances in} ex 
which the right of cross-examination has either been | 11 
expressly refused or has not been provided (see also 
4.B.A. Report, supra, pp. 73-91). th 

In 1796, the House of Representatives amended and | px 
adopted a report of its Committee of Privileges, | 0O 
which had been instructed to report on a mode of | a 
proceeding in the cases of Robert Randall and Charles | lo 
Whitney, both accused of bribing House members. |g: 
After debate on the question whether cross-examina- | p: 
tion should be allowed, the report, as amended, stated | 
that ( 

* * * no question shall be put to any member | 
on the part of the prisoner, by way of cross- | f 
examination, except leave be first given by the | ri 
House; and every such question shall be put by | ¢, 
the Speaker * * *. a 
Annals of Congress, 4th Cong., Ist Sess., p. 195. @ 

In 1800, a Senate Committee of Privileges was ap- | ( 
pointed to prepare a form of proceedings to govern | 0 
an investigation of William Duane, a newspaper edi- | o 
tor who had been accused of publishing articles de- | jp 
faming the Senate. The report of the Committee as | f 
submitted by the committee, and amended and adopted }) a 
by the Senate, made no provision for confrontation | a 
or cross-examination. Annals of Congress, 6th Cong., | ‘ 
ist Sess., p. 117. The Senate rejected a motion to per- | i 
mit Duane ‘‘to have assistance of counsel for his de- | ~- 
fence,’’ but allowed him to be heard through counsel ' 
“in denial of any facts charged against [him] or in | } 


~~ 
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excuse and extenuation of his offence”’ (id. at pp. 118, 
119).” 

In 1807, a special committee of the Senate, under 
the chairmanship of John Quincy Adams, was ap- 
pointed to inquire whether Senator John Smith of 
Ohio, who had been indicted for treason as an alleged 
accomplice of Aaron Burr, ‘‘should be permitted any 
longer to have a seat” in the Senate. Annals of Con- 
gress, 10th Cong., Ist Sess., p. 55. The Committee 
proceeded to collect evidence most of which, as Smith 
complained (id. at 66) and Senator Adams confirmed 
(id. at 74), was either taken ex parte or without al- 
lowing Smith to interrogate adverse witnesses. Be- 
fore the committee, Senator Smith ‘‘claimed, as a 
right, to be heard in his defence by counsel, to have 
compulsory process for witnesses, and to be confronted 
with his accusers, as if the committee had been a cir- 
cuit court of the United States’’ (id. at 56). The 
Committee’s report, in rejecting these claims, pointed 
out that the Committee was a fact-finding body with- 
out power to adjudicate. Thus, the Committee em- 
phasized that its function was ‘‘to report * * * the 
facts relating to the conduct of Mr. Smith”, that “the 
authority of the Committee extends only to proposal, 
and not to decision’’, that the committee members 
‘“‘have never conceived themselves vested with author- 
ity to try Mr. Smith”, and that “it is before the Sen- 


28 Duane protested that he found himself “deprived of all 
professional assistance, under the restrictions which the Senate 
have thought fit to adopt”, and refused to appear. Annals of 
Congress, 6th Cong., 1st Sess., p. 122. 
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ate itself that your committee conceived it just and 
proper that Mr. Smith’s defence of himself should be 
heard’’ (id. at 56). 

Subsequently, during the proceeding before the 
Senate as a whole, Smith’s counsel was permitted to 
submit written interrogatories to be asked by the 
President of the Senate of one of the witnesses who 
had testified adversely against him before the com- 
mittee (id. at 89). Smith, however, never received an 
opportunity to cross-examine his other accusers, whose 
depositions were nevertheless admitted before the 
Senate, causing Smith’s counsel to protest strongly the 
denial of the opportunity to confront and cross-ex- 
amine his aceusers (td. at 212, 213). 

During the Civil War, the Joint Committee on the 
Conduct of the Civil War conducted its hearings with- 
out affording witnesses counsel or any opportunity for 
eross-examination. Botterud, The Joint Committee 
on the Conduct of the Civil War (M.A. thesis, George- 
town University, 1949), p. 41. 

In 1908, a House committee appointed to investi- 
gate charges of corrupt practices by the Electric Boat 
Company of New Jersey and certain members of the 
House, adopted a resolution permitting submission of 
written interrogatories, to be asked witnesses by the 
committee chairman in his discretion. The resolution 
provided (H. Rept. No. 1727, 60th Cong., Ist Sess., 
p. 11): 

Resolved, That Hon. George L. Lilley, the 
Electric Boat Company, and such other parties 
affected by the investigation as may desire to 
do so, may be accompanied by and consult with 
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counsel in all public hearings of the committee ; 
and that in view of these circumstances and in 
accordance with the well-established precedents 
of both Houses of Congress for insuring the 
orderly conduct of such investigation, the ez- 
amination of all witnesses shall be conducted 
by a member of the committee to be designated 
for that purpose from time to time by the chair- 
man; and that such questions or course of ex- 
amination as parties interested, or their counsel, 
may desire shall be submitted in writing to the 
committee. [Emphasis added. ] 
A special committee selected by the House in 1911 
to investigate violations of the Sherman Antitrust Act 
adopted the following rule of procedure: 
Counsel may attend witnesses summoned before 
this committee, but may not participate in the 
proceedings, either by way of examination or 
argument, except upon permission given by the 
committee, from time to time, as the occasion 
arises. [Emphasis added. | 

Cannon’s Precedents of the House of Representatives, 

p. 930. 

In the investigation of lobbying, conducted in 
1935 and 1936 by a special Senate Committee (79 
Cong. Rec. 12770), no cross-examination was afforded. 
Hearings Before a Special Senate Committee to In- 
vestigate Lobbying Activities, 74th Cong., Ist and 2d 
Sess., p. 1469; McGeary, The Developments of Con- 
gressional Investigative Power (1940), p. 81. And 
in 1945 and 1946, submission of written interrog- 
atories by interested parties was invited by the Joint 
Committee on the Investigation of the Pearl Harbor 
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Attack. Ford, The Lawyer and The Congressional 
Investigation, 21 So. Cal. L. Rev. 249.” 

As shown above (supra, pp. 29-31), while the House 
of Representatives was considering the adoption of 
uniform rules between 1953 and 1955, proposals to 
permit cross-examination were discussed and express- 
ly rejected. At the same time, the Senate was also 
considering uniform rules, which, however, were never 
adopted. An analysis of the rules of procedure of 
various congressional committees ® was read into the 
record of these hearings on the proposed Senate rules. 
It showed that the House Ways and Means Internal 
Revenue Subcommittee and the Senate Committee on 
Government Operations permitted submission of writ- 
ten interrogatories by a person under investigation 
when a majority of the committee approved; that the 
House Armed Services Defense Activities Subcommit- 
tee permitted oral cross-examination with the ap- 
proval of the majority of the subcommittee; and five 
other committees of the House and Senate did not 
provide in their rules for any type of cross-examina- 
tion. Hearings, Subcommittee on Rules of the Senate 
Commiitee on Rules and Administration on S. Res. 
65, 146, 223, 249, 253, 256, S. Con. Res. 11 and 86, 83d 
Cong., 2d Sess., Pt. 3, pp. 141-142. 


* Ford, writing in 1948, stated (p. 248) : 

“fO]n rare occasions, Congressional Committees have allowed 
cross-examination of witnesses by attorneys for interested par- 
ties. Standard practice is otherwise, however. Committee coun- 
sel generally invite the submission of questions in writing by 
the attorneys for interested parties.” 

*° The analysis was prepared by Will Maslow, General Coun- 
sl of the American Jewish Congress. 
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During these same hearings, Senator Tydings, who 
had served in 1950.as chairman of a subcommittee of 
the Senate Committee on Foreign Relations, testified 
that cross-examination had not been afforded in hear- 
ings before his committee (id. at p. 374). Senator 
Brewster indicated that the Truman War Investigat- ~ 
ting Committee allowed submission of written inter- 


rogatories, but ‘‘necessarily reserved full discretion 


as to the character and duration of the questioning” 
(id. at p. 345) and that the joint committee. of the 
Senate investigating the removal of General Mac- 
Arthur did: not: allow any cross-examination (td. at 
p. 344). In 1955, the Senate Committee on Rules 
and Administration issued a report, containing pro- 
posed uniform rules for the conduct of Senate inves- 
tigations, which stated (S. went No 0. 2, 84th Cong., 
Ist Sess., p.20): 
The practice of permitting persons not members 
of the Committee or its staff to participate in 
interrogation is by no means widespread, and 
has been limited to administrative assistants of 
Senators who are committee members. 

The present practice of congressional committees 
is likewise to deny confrontation and cross-examina- 
tion as of right. House committees have interpreted 
the 1955 House “fair play” rules as not providing a 
right of confrontation and cross-examination (see 
note 19, supra,_p. 31). The Internal Security Sub- 
committee of the Senate Committee on the Judiciary 
provides by rule that ‘Interrogation of witnesses at 
subcommittee hearings shall be conducted on behalf 


of the subcommittee by Members and authorized staff 
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personnel only.’”’ Rule 9, Resolutions and Rules 
Adopted by the Internal Security Subcommittee of the 
Committee on the Judiciary of the United States Sen- 
ate (adopted February 7, 1955). Similarly, the Select 
Committee on Improper Activities in the Labor or 
Management Field (the so-called McClellan Commit- 
tee) allows the submission of written interrogatories 
by a person who is the subject of an investigation in 
public hearings. With the consent of a majority of the 
members of the committee, the questions in the inter- 
rogatories are asked of the witness by the Chairman, a 
member of the committee, or by committee counsel. 
Rule 11; Rules of Procedure, Senate Select Committee 
on Improper Activities in the Labor or Management 
Field (adopted February 5, 1957); accord, Rule 17, 
Rules of Procedure Governing Investigations of the 
Subcommittee on Privileges and Elections of the Sen- 
ate Committee on Rules and Administration (adopted 
August 21, 1958). 

Congressional committees have sometimes permit- 
ted confrontation and cross-examination.” Generally, 


**In 1792, for example, cross-examination was afforded to 
witnesses in the hearings conducted by a select’ committee ap- 
pointed to inquire into the failure of the expedition com- 
manded by General St. Clair. See St. Clair, A Narrative of 
the Manner in Which the Campaign Against the Indians Was 
Conduéted in the Year 1791 Under the Command of Major 
General St- Clair (Phila., 1812). And, in 1924, witnesses be- 
fore the Brookhart-Wheeler Committee investigating the De- 
partment of Justice were cross-examined by counsel represent- 
ing Attorney General Harry Daugherty. Hearings before the 
Select Committee on Investigation of the Attorney General 
under 8S. Res. 157, 68th Cong., 1st Sess., pp. 6, 233. For other 
examples see Taylor, Grand Inquest (1955), pp. 243-244, 332, 
notes 6, 7; A.B.A. Report supra, pp. 68-73. . 
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however, witnesses have, at most, been allowed 
to submit written interrogatories. Thus, the _his- 
tory summarized above, while it does not purport 
to be complete, demonstrates that Congress has 
not regarded confrontation and cross-examination as 
constitutionally required. 

b. While there is considerably less evidence of con- 
gressional practice concerning the contents and source 
of allegations made against a witness, we submit that 
this reflects general understanding that a witness had 
no possible right to such information.” The only evi- 
dence that we have found, moreover, supports the con- 
clusion that witnesses before congressional committees 
have no right to this information. 

In 1839, a select committee of Congress, appointed 
to investigate alleged defalcations among the collec- 
tors in the New York Customs House, called upon a 
customs collector to furnish certain correspondence. 
The collector questioned the authority of the commit- 
tee to make the demand upon him, claiming that he 
had the right to be informed whether the committee 
or any of its members charged him with being a de- 
faulter. The committee repeated its request for the 


See, for example, the following. unqualified statement of 
the rights of witnesses before legislative committees : 

“There is no right to counsel, no right to cross-examination 
of hostile or friendly witnesses, no right to confrontation of 
witnesses, or accusers, and no right to be informed of the na- 
ture and cause of an accusation. While certain of these rights 
have been recognized by some committees, the grant or denial 
of them today is within committee discretion [emphasis 
added].” Liacos, Rights of Witnesses before Congressional 
Committees, 33 B. U. 1. Rev. 337, 360, 361. 
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correspondence, and agreed to the following resolu- 
tion: 


That this committee cannot recognize the au- 
thority or right whatever in any collector, re- 
ceiver, or disburser of the public money to call 
upon ‘‘the committee”’ or “any of its members’’ 
to prefer or disavow a charge of his “‘being a de- 
faulter,’ before such officer sends “the corre- 
spondence” of his ‘‘office,’”” when required under 
the authority of the House of Representatives 


“‘to send for persons and papers,’ to enable its 


committee ‘‘to inquire into, and make reports of 
any defaleations among collectors, receivers, 
and disbursers of the public money which may 
now exist’; nor can this committee or “any of 
its members” tell whether Mr. Hoyt is, or is not, 
now a defaulter, until by examination of the 
‘‘nersons and papers’”’ for which it has sent and 

will send * * *, 
H. Rept. No. 313, 25th Cong., 3rd Sess., pp. 326, 327; 
Eberling, Congressional Investigations, supra, p. 148. 
3. Executive Agencies. As far as we have been able 
to determine, federal executive agencies, like Con- 
. gressional committees have never recognized a con- 
stitutional right of witnesses to confrontation and 
cross-examination in non-adjudicatory proceedings. 
Moreover, these procedures are often not, in fact, 
provided. We have been unable to find any solid 
evidence as to the practice of such agencies in pro- 
viding witnesses with the contents and sources of alle- 
gations against them. In our view, this lack of evi- 
dence is the result:of general acknowledgment that no 
such right of notice exists—a right which, as we have 
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shown (supra, pp. 40, 41), does not exist in advance 
of trial even in criminal cases. 

a. Since the Civil Rights Commission has the duty 
of reporting on its investigations to the President, the 
historical practice of presidential commissions is par- 
ticularly relevant. Such presidential commissions, 
however, have followed a wide variety of procedures.* 
In many instances, the commissions have held no hear- 
ings.“ Other commissions, with adjudicatory powers, 
have held trial-like hearings.” But as to investiga- 
tory commissions, a review of the hearings and reports 
of various commissions does not reveal any instance 
of cross-examination, and one example of a commis- 
sion specifically refusing to allow such a procedure. 

In 1941, President Roosevelt appointed the Roberts 
Commission (with Mr. Justice Owen J. Roberts as 
chairman) to ascertain the facts relating to the Japa- 
nese attack upon Pearl Harbor, and especially to deter- 
mine whether any derelictions of duty or errors of judg- 
ment on the part of the United States Army or Navy 
personnel had contributed to the enemy success. Exec. 
Order 8983, Dec. 18, 1941, 6 Fed. Reg. 6569. Such 


*Tt has been said that “[a]ny attempt to say how a presi- 
dential commission normally conducts itself is impossible be- 
cause they have not shown any tendency to follow a set pat- 
tern.” Marcy, Presidential Commissions (1945), p. 97. 

* F’.g., the committee appointed in 1931 to investigate the 
charges of the Navy League. Marcy, supra, p. 90. 

* #.g., the Commission To Investigate Alleged Frauds on 
Creek Indians (House Doc. No. 452, 25th Congress, 2d Sess.), 
which actually settled land claims and accordingly followed a 
trial-type procedure. See also Commission for Ascertaining and 
Settling Priwate Land Claims in California (San Francisco, 
1852). 
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interested parties as Admiral Kimmel and General 
Short, the Navy and Army commanders at Pearl 
Harbor, were not permitted to hear the testimony of 
other witnesses, or to have the assistance of counsel. 
Thus, they were neither informed of the evidence 
given before the Commission nor given the oppor- 
tunity to cross-examine witnesses. U.S. News and 
World Report, April 2, 1954, p. 83. 

Generally, Presidential commissions have either had 
no rules governing their procedure or the rules were 
so general as to shed no light on the notice and con- 
frontation issues involved here.** Thus, the rules of 
procedure of the Temporary National Economie Com- 
mittee provided only that in the examination of wit- 
nesses, ‘‘the rules of evidence shall be observed but 
liberally construed.’’ Hearings before the Tempo- 
rary National Economie Committee (Investigation of 
Concentration of Economic Power), vol. 1, p. 193. 
And the Report of the Commission appointed by the 
President to Investigate the Conduct of the War De- 
partment in the War with Spain (1899) states (p. 
110) that rules of evidence ‘‘as applied in legal pro- 
ceedings’? were not adhered to in the investigation, 
and that considerable latitude was allowed. See, also, 
Sen. Doe. No. 415, 64th Congress, Ist Sess., Report of 
Commission on Industrial Relations (1915), p. 20. 

Normally, Congress and President have not im- 


% The two studies of this subject, Marcy, Presidential Com- 
missions, and Galloway, Presidential Commissions (in Editorial 
Research Reports, May 28, 1931) do not indicate that the issues 
have ever arisen, nor that rules of procedure covering these sub- 
jects have been adopted. 
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posed any mandatory procedural rules on the com- 
missions. For example, the Tariff Commission of 
1916 was merely directed by statute to conduct certain 
investigations. 39 Stat. 796. The Roberfs Commis- 
sion appointed by the President and vested with sub- 
poena power by Congress was empowered to prescribe 
its own rules of procedure. Exec. Order 8983, Dec. 
18, 1941, 6 Fed. Reg. 6569; 55 Stat. 853. The statute 
establishing the Commission on Foreign Economic 
Policy (Randall Commission) in 1953 gave it au- 
thority to hold hearings and take testimony at its dis- 
eretion. 67 Stat. 473. Thus, as Judge Wisdom noted 
below, ‘‘The inclusion in the body of thé statute of 
mandatory rules of procedure [for the Commission on 
Civil Rights] is unique in legislation setting up an 
investigatory commission’’ (L. 266, note 10).% 

Thus, presidential commissions have generally been 
given authority to establish procedures appropriate to 
their particular functions. Such flexibility is likely 
to be essential for effectively conducting their fre- 
quently broad investigations. Thus, it has been stated 
as one of the reasons for the success of British 
commissions: ‘* * * each commission determines for 
itself its own procedure: whether to hold its meetings 
in public, what witnesses to call, and the method to 


*? During the debate on the 1956 proposed civil rights bill, 
Representative Celler stated (102 Cong. Rec. 13546) : 

“None of the commissions that I know of that have been 
approved and set up by this House, the Hoover Commission 
and numberless other commissions, have had to work under 
rules of the type the gentleman from Texas [Rep. Dies; see 
supra, pp. 22-24] now promulgates and wants to graft onto this 
commission.” 
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pursue in examining them. * * * No hard and fast 
rule is followed.’’ Davies, Brains in Government— 
Commissions to Find the Facts, in Forum, May 1937, 
pp. 310-315. 

b. Regulatory agencies which are vested with power 
to punish violations of the acts they administer make 
a sharp distinction between rules governing the con- 
duct of preliminary investigations on informal com- 
plaints and those governing the investigation after a 
formal complaint is filed. Preliminary investigations 
can result only in formal complaints; subsequent in- 
vestigations may result in an order—that is, an ad- 
judication—as to which Section 7(c) of the Adminis- 
trative Procedure Act (5 U.S.C. 1006(¢c)) gives every 
party the right of cross-examination. But the Ad- 
ministrative Procedure Act does not govern non-ad- 
judicatory proceedings. And the rules of the regula- 
tory agencies governing preliminary investigations 
appear to be uniform in making no provision for 
cross-examination. See, e.g., Food and Drug Admin- 
istration Regulations under the Federal Caustic Poi- 
son Act, 21 CFR § 285.17, and under the Federal Milk 
Import Act, 21 CFR § 290.52; National Labor Rela- 
tions Board Regulations Governing Investigations of 
Unfair Labor Practice Charges, 29 CFR (1958 Supp.) 
§ 101.4; Rules Applicable to Proceedings Before the 
Commodity Exchange Commission, 17 CFR § 0.53; 
Department of Agriculture Rules of Practice under 
the Federal Seed Act, 7 CFR § 201.151, and under the 
Perishable Commodities Act, 7 CFR §47.3(b). 

The rules of the Federal Trade Commission provide 
with regard to ‘‘[i]nvestigational hearings, as distin- 
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guished from hearings in adjudicative proceedings, 
* * * including inquiries initiated for the purpose of 
determining whether or not a respondent is comply- 
ing with an order of the Commission or the manner 
in which decrees in suits brought by the United States 
under the antitrust acts are being carried out * * *’’ 
(16 CFR (1958 Supp.) § 1.34), that witnesses required 
to testify or to submit documentary evidence (16 CFR 
(1958 Supp.) $1.40): 
* * * may be accompanied and advised by coun- 
sel, but counsel may not, as a matter of right, 
otherwise participate in the investigation. 
Similarly, the Rules of Practice of the Atomic Energy 
Commission distinguish between ‘‘formal’’ and ‘‘in- 
formal’’ hearings (10 CFR $ 2.708) : 
Hearings, formal and informal 
Hearings will be either formal or informal. 
Formal hearings will be held in cases of ad- 
judication, as that term is used in the Adminis- 
trative Procedure Act, unless the parties other- 
wise agree, and in such other cases as may specif- 
ically be directed. Informal hearings will nor- 
mally be held for the purposes of obtaining 
necessary or useful information, and affording 
participation by interested persons, in the for- 
mulation, amendment, or rescission of rules and 
regulations. 
No confrontation or cross-examination is provided for 
with respect to informal hearings, even though they 
may assume some of the aspects of formal hearings, 
t.e., the subpoenaing of witnesses. 10 CFR § 2.720. 
The reason for the distinction in procedures of the 
regulatory agencies between investigatory and adjudi- 
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catory proceedings seems clear. If a formal com- 
plaint, leading to agency action, is filed, the subject of 
the inquiry will have all the rights attaching to a trial- 
type hearing; but it is unnecessary to afford such pro- 
cedures in a proceeding which cannot result in an 
order determining his rights. The analogy to the pres- 
ent case is clear. If any court proceedings should be 
commenced against the registrars as the result of in- 
formation adduced at a Commission hearing, they will 
have, in such proceedings, full rights of confrontation 
and cross-examination. 

c. State executive agencies with investigatory func- 
tions have likewise often operated with procedures 
which do not give witnesses the right of cross-exami- 
nation. For example, New York provides by law for 
the appointment by the Governor, in his discretion, of 
so-called ‘‘Moreland Commissions,’’ charged with in- 
vestigating state agencies. Laws of New York, 1907, 
ch. 539, as amended by ch. 131 of the Laws of 1928, 
Consol. Laws of N.Y., Executive Law, par. 6. In 
a study of the Moreland Commissions, it has been ob- 
served that 

Fortunately, the general practice has been to 
deny the right to counsel to put questions to 
their clients or to engage in cross-examination. 
Missall, The Moreland Act: Executive Inquiry in the 
State of New York (1946), p. 59. 


* The author explains that counsel is not needed to protect 
constitutional rights because (p. 60) : 

“* * * Commissioners have no authority to punish. Should 
a Commissioner, in an extreme situation, make a party appear 
guilty of illegal behavior by the type of evidence that the Com- 
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New York has also established a Code of Fair Pro- 
cedure for Investigating Agencies, Laws of New York, 
1954, ch. 414. Applicable both to legislative and execu- 
tive investigations, it affords protections to witnesses 
similar to those that would be afforded by the Com- 
mission on Civil Rights. Thus, it provides (Sec- 
tion 73) that ‘‘[c]Jounsel for any witness who testi- 
fies at a public hearing may submit proposed questions 
to be asked of the witness relevant to the matters upon 
which the witness has been questioned and the agency 
shall ask the witness such of the questions as it may 
deem appropriate to its inquiry’”’ (par. 3).” 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that jurisdiction of the appeal should be noted 


missioner permits to be presented or as a result of the manner 
in which he introduces evidence, the criminality would have to 
be determined in a court of law.” 

*® As already noted, p. 40, supra, the plaintiffs’ claim that the 
Constitution accords them the right to pre-hearing disclosure of 
the identity of the complaining witnesses and the contents of their 
allegations would, if upheld, give them a right which even de- 
fendants in a federal criminal trial do not possess. The plaintiffs’ 
contention also fails to take into account the countervailing inter- 
ests of (1) the complaining witnesses, the disclosure of whose 
identity in advance of hearing might subject them to various 
kinds of pressure or intimidation (including possible indictment 
on criminal charges, cf. Statement, pp. 9-10, supra), and (2) the 
public, which would suffer from any “drying up” of sources of in- 
formation bearing upon alleged denials of constitutional rights 
which Congress directed the Commission to investigate. To be 
sure, where a tribunal is making an adjudication of guilt or inno- 
cence of criminal charges, the rights of confrontation and cross- 
examination at the trial must be respected, regardless of any pos- 
sible detriment in “drying up” sources of information. But here 
there is no trial, and no adjudication. 
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in No. 549 and the petition for certiorari should be 
granted in No. 550, and that the judgments of the dis- 
trict court should be reversed. 


J. LEE RANKIN, 
Solicitor General. 
JOSEPH M. F. Ryan, Jr., 
‘Acting Assistant Attorney General. 
Puimie ELMAN, 
Bruce J. TERRIS, 
Assistants to the Solicitor General. 
HarotD H. GREENE, 
IsaBeL L. Buia, 
Davip RUBIN, 


Attorneys. 
DECEMBER 1959. 
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APPENDIX 


RULES OF THE HOUSE OF 
REPRESENTATIVES 


Rule XI (26) 


* *& *& 


(i) The chairman at an 
investigative hearing shall 
announce in an opening 
statement the subject of 
the investigation. 


(j) A copy of the com- 
mittee rules, if any, and 
paragraph 26 of rule XI 
of the House of Repre- 
sentatives shall be made 
available to the witness. 

(k) Witnesses at inves- 
tigative hearings may be 
accompanied by their own 
counsel for the purpose of 
advising them concerning 
their constitutional rights. 

(1) The chairman may 
punish breaches of order 
and decorum, and of pro- 
fessional ethics on the 
part of counsel, by cen- 
sure and exclusion from 


(61) 


PROVISIONS OF THE CIVIL 
RIGHTS ACT OF 1957 (SEC- 
TION 102, 42 U.S.C. 1975a) 


(a) The Chairman or 
one designated by him to 
act as Chairman at a 
hearing of the Commis- 
sion shall announce in an 
opening statement the sub- 
ject of the hearing. 

(b) A copy of the Com- 
mission’s rules shall be 
made available to the wit- 
ness before the Commis- 
sion. 


(c) Witnesses at the 
hearings may be accom- 


panied by their own coun- 
sel for the purpose of ad- 
vising them concerning 
their constitutional rights. 

(d) The Chairman or 
Acting Chairman may 
punish breaches of order 
and decorum and unpro- 
fessional ethics on the 
part of counsel, by cen- 
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the hearings; and the 
committee may cite the of- 
fender to the House for 
contempt. 

(m) If the committee 
determines that evidence 
or testimony at an inves- 
tigative hearing may tend 
to defame, degrade, or in- 
eriminate any person, it 
shall— 

(1) receive such evi- 
dence or testimony in 
executive session; 

(2) afford such per- 
son an opportunity vol- 
untarily to appear as a 
witness; and 

(3) receive and dis- 
pose of requests from 
such person to subpena 
additional witnesses. 
(n) Except as provided 

in (m), the chairman 
shall receive and the com- 
mittee shall dispose of re- 
quests to subpena addi- 
tional witnesses. 


(0) No evidence or tes- 
timony taken in executive 
session may be released or 
used in public sessions 
without the consent of the 
committee. 
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sure and exclusion from 
the hearings. 


(e) If the Commission 
determines that evidence 
or testimony at any hear- 
ing may tend to defame, 
degrade, or incriminate 


any person, it shall (1) ° 


receive such evidence or 
testimony in executive 
session; (2) afford such 
person an _ opportunity 
voluntarily to appear as 
a witness; and (3) receive 
and dispose of requests 
from such person to sub- 
pena additional witnesses. 


(f) Except as provided 
in sections 102 and 105(f) 
of this Act, the Chairman 
shall receive and the Com- 
mission shall dispose of 
requests to subpena addi- 
tional witnesses. 

(g) No evidence or tes- 
timony taken in executive 
session may he released 
or used in public sessions 
without the consent of 
the Commission. Who- 


ever releases or uses in 
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(p) In the discretion 
of the committee, wit- 
nesses may submit brief 
and pertinent sworn state- 
ments in writing for in- 
clusion in the record. 
The committee is the sole 
judge of the pertinency 
of testimony and evidence 
adduced at its hearing. 


(q) Upon payment of 
the cost thereof, a wit- 
ness may obtain a tran- 
script copy of his testi- 
mony given at a public 
session or, if given at an 
executive session, when 
authorized by the com- 
mittee. 
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public sessions without 
the consent of the Com- 
mission evidence or testi- 
mony taken in executive 
session shall be fined not 
more than $1000, or im- 
prisoned for not more 
than one year. 

(h) In the discretion of 
the Commission, witnesses 
may submit brief and 
pertinent sworn §state- 
ments in writing for in- 
clusion in the record. 
The Commission is the 
sole judge of the perti- 
neney of testimony and 
evidence adduced at its 
hearings. 

(1) Upon payment of 
the cost thereof, a witness 
may obtain a transcript 
copy of his testimony 
given at a public session 
or, if given at an execu- 
tive session, when author- 
ized by the Commission. 


H.R. 627, 84th Cong., 2d Sess., as amended and as it 
passed the House, and S. 83, 85th Cong., Ist Sess., pro- 


vided in part: 


Part I. Section 102. 


* * 
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RIGHTS OF PERSONS ADVERSELY AFFECTED BY 
TESTIMONY 


(q) A person shall be considered to be ad- 
versely affected by evidence or testimony of a 
witness if the Commission determines that: 
(1) the evidence or testimony would constitute 
libel or slander if not presented before the Com- 
mission or (ii) the evidence or testimony alleges 
crime or misconduct or tends to disgrace or 
otherwise to expose the person to public 
contempt, hatred, or scorn. 

(r) Insofar as practicable, any person whose 
activities are the subject of investigation by the 
Commission, or about whom adverse informa- 
tion is proposed to be presented at a public 
hearing of the Commission, shall be fully ad- 
vised by the Commission as to the matters into 
which the Commission proposes to inquire and 
the adverse material which is proposed to be pre- 
sented. Insofar as practicable, all material re- 
flecting adversely on the character or reputation 
of any individual which is proposed to be pre- 
sented at a public hearing of the Commission 
shall be first reviewed in executive session to de- 
termine its reliability and probative value and 
shall not be presented at a public hearing except 
pursuant to majority vote of the Commission. 

(s) If a person is adversely affected by evi- 
dence or testimony given in a public hearing, 
that person shall have the right: (1) to appear 
and testify or file a sworn statement in his own 
behalf, (11) to have the adverse witness recalled 
upon application made within thirty days after 
introduction of such evidence or determination 
of the adverse witness’ testimony, (ili) to be 
represented by counsel as heretofore provided, 
(iv) to cross-examine (in person or by counsel) 
such adverse witness, and (v), subject to the 
discretion of the Commission, to obtain the is- 
suance by the Commission of subpenas for wit- 
nesses, documents, and other evidence in his 
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defense. Such opportunity for rebuttal shall 
be afforded promptly and, so far as practicable, 
such hearing shall be conducted at the same 
place and under the same circumstances as the 
hearing at which adverse testimony was pre- 
sented. 

Cross-examination shall be limited to one hour 
for each witness, unless the Commission by ma- 
jority vote extends the time for each witness or 
group of witnesses. 

(t) If a person is adversely affected by evi- 
dence or testimony given in executive session 
or by material in the Commission files or rec- 
ords, and if public release of such evidence, 
testimony, or material is contemplated, such 
person shall have, prior to the public release 
of such evidence or testimony or material or 
any disclosure of or comment upon it by mem- 
bers of the Commission or Commission staff or 
taking of similar evidence or testimony in a 
public hearing, the rights heretofore conferred 
and the right to inspect at least as much of the 
evidence or testimony of the adverse witness or 
material as will be made public or the subject 
of a public hearing. 

(u) Any witness (except a member of the 
press who testifies in his professional capacity ) 
who gives testimony before the Commission in 
an open hearing which reflects adversely on the 
character or reputation of another person may 
be required by the Commission to disclose his 
sources of information, unless to do so would 
endanger the national security. 
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EXHIBIT 4 


REPLY BRIEF FOR THE APPELLANTS IN NO. 549 (JOHN 
A. HANNAH, ET AL., APPELLANTS v. MARGARET M. 
LARCHE, ET AL.) AND THE PETITIONERS IN NO. 550 
(JOHN A. HANNAH, ET AL., PETITIONERS v. J. A. H. 
SLAWSON, ET AL.), IN THE SUPREME COURT OF THE 
UNITED STATES, OCTOBER TERM, 1959 


Nos. 549 and 550 


Ju the Supreme Gourt of the Gnited States 


OcToBER TERM, 1959 


JOHN A. HANNAH, ET AL., APPELLANTS 
U. 


MarGarer M. LArcnk, ET AT. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THR WESTERN DISTRICT OF LOUISIANA 


JoHN A. HANNAH, ET AL., PETITIONERS 
v. 
J. A. H. SLAwSON, ET AL. 


ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT 


REPLY BRIEF FOR THE APPELLANTS IN NO. 549 AND THE 
PETITIONERS IN NO. 550 





J. LEE RANKIN, 


Solicitor General, 
Department of Justice, Washington 25, D.C. 





50433 O—60 40 621 











Gu the Supreme Court of the United States 


OctToBER TERM, 1959 


No. 549 
JoHN A. HANNAH, ET AL., APPELLANTS 
v. 


MarGaRET M. LARCHE, ET AL. 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF LOUISIANA 
No. 550 
JOHN A. HANNAH, ET AL., PETITIONERS 
U. 
J. A. H. SLAWSON, ET AL. 


ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT 


REPLY BRIEF FOR THE APPELLANTS IN NO. 549 AND THE 
PETITIONERS IN NO. 550 


I 


THE COMMISSION IS NOT AN ADJUDICATORY BODY AND 
DOES NOT PERFORM JUDICIAL FUNCTIONS 


The brief for the appellees in No. 549—Hamnnah v. 
Larche—repeatedly characterizes the Civil Rights 
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Commission’s functions as judicial or adjudicatory 
(Br. pp. 6, 7, 8, 29, 32-34, 44, 46, 49). Their reliance 
on decisions involving the exercise of judicial and 
quasi-judicial power demonstrates that this point is 
eentral to appellees’ case (Br. pp. 10, 12-13, 14-24, 
32, 44-45). 

It is submitted that characterization of the Com- 
mission as an adjudicatory body or as one possessing 
judicial powers is wholly erroneous. As amply demon- 
strated in our main brief (pp. 32-87), the Commission 
has no powers of adjudication. Beyond that, the func- 
tion of the Commission is not to determine whether in 
any given case a particular official or individual has 
committed any crime or performed an unlawful act. 
The Commission is concerned only with determining 
and reporting to the President and the Congress facts 
indicating whether corrective measures are necessary 
in order to protect and secure basic constitutional rights. 
As Representative Keating, a sponsor of the bill which 
became the Civil Rights Act of 1957,’ stated during 
the debates (103 Cong. Rec. 8497) : 

The Commission is empowered only to study 
and investigate. It will not have power to 
prosecute, nor, of course, any power to legis- 
late. The purpose of the Commission is pri- 


marily to determine whether there is need for 
further legislation in the field of civil rights.’ 


1 See p. 24 of our principal brief, note 15. 

*See also: 103 Cong. Rec. 8859, Rep. Keating; 13897, Sen- 
ator Johnson; 11989, 11990, 13457, Senator Kefauver; 12456, 
Senator Morse; 102 Cong. Rec. 12918, Rep. Keating; H. Rep. 
No. 291, 85th Cong., 1st Sess., pp. 5, 8; Hearings before Sub- 
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If, as we believe to be entirely clear from the pro- 
visions and legislative history of the Act, the Commis- 
sion’s authority and functions are limited to making 
investigations and studies as a basis for corrective 
legislative or executive action, and it is not empowered 
to hold trials or determine rights or liabilities, it is of 
no consequence that an investigation conducted by 
the Commission might possibly reveal facts indicating 
that particular individuals may have committed illegal 
or reprehensible acts. A general fact-finding inquiry 
can proceed only through ascertainment of a mass of 
particular facts. Just as a design may be discerned 
only through assembling all the mosaics of which it is 
composed, so, too, an investigating body can intelli- 
gently ascertain and evaluate the total situation by 
inquiry into particular facets. This has been the 
practice of most of the great legislative inquiries in 
our history—inquiries which have led to important 
Congressional actions. 

In McGrain v. Daugherty, 273 U.S. 135, Mr. Justice 
Van Devanter’s opinion for the Court comprehensively 
examines the history and scope of legislative investi- 
gative power. In that case, also, it was contended 
that an otherwise proper legislative investigation is 
transformed into an improper judicial inquiry where 
the facts investigated may reveal evidence of crim- 
inality or wrongdoing. This contention, after full 


committee on Constitutional Rights, Senate Judiciary Commit- 
tee, 85th Cong., 1st Sess., pp. 13-14, but cf. id. at p. 204 (testi- 
mony of Attorney General Brownell). 
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consideration, was rejected by a unanimous Court 
(pp. 179-180) : 


We think the resolution and proceedings give 
no warrant for thinking the Senate was at- 
tempting or intending to try the Attorney Gen- 
eral at its bar or before its committee for any 
erime or wrongdoing. Nor do we think it a 
valid objection to the investigation that it might 
possibly disclose crime or wrongdoing on his 
part. 

There is no support whatsoever for any inference 
that Congress intended, or that the Civil Rights Com- 
mission is engaged in, ‘‘exposure for the sake of ex- 
posure.”” Cf. Watkins v. United States, 354 U.S. 178, 
187, 200; Barenblatt v. United States, 360 U.S. 109, 
166 (opinion of Brennan, J., dissenting). If there 
were any possible doubt on this score, it is completely 
dispelled by the record of the Commission’s activities.* 
In the context of the Commission’s investigations of 
alleged deprivations of voting rights, such ‘‘exposure” 
as is involved would appear to affect the complainants 
more acutely than the persons against whom the com- 
plaints are directed. Cf. Record in No. 549, pp. 148- 
49. The primary focus of Section 104(a)(1) is upon 


*We have lodged with the Clerk copies of the Report of the 
Commission on Civil Rights, transmitted to the President and 
Congress on September 9, 1959. It may be noted that Chapter 
V of Part Two, dealing with the Alabama voting hearing, con- 
cludes with “Findings of Fact” and “Conclusions of Law” made 
by the Commission. It clearly appears, however, that these are 
in the nature of broad legislative findings, which do not refer 
to any particular officials or individuals by name, and do not 
constitute any adjudication or determination regarding specific 
alleged deprivations of voting rights. 
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the citizens whose constitutional voting rights are 
allegedly being violated, rather than upon the officials 
or persons who may be responsible for such violations. 
As the background and legislative history of the Act 
as a whole abundantly demonstrate, the principal con- 
cern of Congress was to secure in full measure the 
constitutional right to vote of all citizens, regardless 
of race or color. Section 104(a)(1) affords citizens 
complaining of any such deprivations with the oppor- 
tunity to make known their grievances to a special 
agency established for the purpose of receiving and 
investigating these complaints and reporting its find- 
ings and recommendations to Congress and the 
President. 

To be sure, Section 104(a)(1) requires that the 
allegations to be investigated shall be ‘‘in writing under 
oath or affirmation.” This language, viewed in con- 
text and in the light of the legislative history, fur- 
nishes no basis for an inference that the Commission 
would in this regard be acting in other than an inves- 
tigative capacity. The function of the Commission 
under Section 104(a)(1) is in one aspect a particu- 
larization of, and comprehended within, the general 
investigative authority provided by Congress in sub- 
paragraphs (2) and (3) of Section 104(a). In an- 
other aspect, subparagraph (1) is significant in making 
explicit the purpose of Congress that voting allega- 
tions, as distinguished from other rights protected by 
the equal protection of the laws under the Constitu- 
tion, should be fully investigated by the Commission. 
The requirement that the voting allegations be in 
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writing and under oath or affirmation was added by 
Congress, not to alter the basic investigative function 
of the Commission, but as a “protective provision’’ to 
allay the fear expressed by some legislators that the 
Commission might otherwise be required to investigate 
flimsy or unsubstantiated allegations, oral and un- 
sworn. Representative Keating pointed out (103 
Cong. Rec. 8412) : 


As a matter of fact, this bill is in essence, you 
might say, a watered-down version of the civil 
rights bill which this House passed in the last 
Congress. The only respects in which it is 
changed from that are that additional protec- 
tive provisions have been written into it, such 
as, for instance, the provision that the same 
rules will apply to the hearings of the Com- 
mission on Civil Rights as apply to our own 
congressional committees; the fact that the sub- 
pena power to bring people before this Com- 
mission to testify is limited to the judicial 
circuit in which the witness is found; and that 
the complaints filed with the Commission must 
be sworn complaints in order to set in motion 
the procedure for hearing by the Commission. 


And he later reemphasized (103 Cong. Rec. 8497) : 


The Commission is to investigate allegations 
that persons are being deprived of the right to 
vote by reason of race, color, religion or na- 
tional origin. 

To avoid the Commission’s instituting un- 
warranted investigations, all allegations must 
be in writing, under oath or affirmation, and 
must set forth the facts upon which they are 
based. 
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II 
THE ADMINISTRATIVE PROCEDURE ACT IS INAPPLICABLE 


Appellees further claim that Sections 5 and 7 of 
the Administrative Procedure Act (5 U.S.C. 1004, 
1006) are binding on the Commission. This conten- 
tion was rejected by the District Court (177 F. Supp. 
816, 819 n. 3): 


The A.P.A. prescribes in section 7 (5 U.S.C. 
1006), specific hearing procedures with respect 
to two processes; in section 4 (5 U.S.C. 1003) 
with respect to ‘‘rule making’’, and in section 
5 (5 U.S.C. 1004) with respect to ‘‘adjudica- 
tions.” The Act contains no hearing require- 
ments except where rule making or adjudi- 
eations are involved. The Civil Rights 
Commission is performing neither function 
here. 

This conclusion was clearly correct.’ 

Appellees’ claim is based on the assumption that 
the findings and recommendations of the Commission 
constitute an order within the meaning of the Ad- 
ministrative Procedure Act and that accordingly the 
Commission necessarily ‘‘adjudicates.” 


*In addition, Section 4 (5 U.S.C. 1003) specifically excepts 
the procedural rule-making function from the notice and hear- 
ing provisions. See Gibson Wine Co. v. Snyder, 194 F. 2d 329 
(C.A.D.C.); Administrative Procedure Act, Legislative His- 
tory, 79th Cong., 1944-46, pp. 200, 315 (hereinafter referred to 
as Legislative History). Likewise, Section 6 (5 U.S.C. 1005) 
has no relevance here because this section on its face applies 
only to ancillary functions of those governmental bodies whose 
functions come within the principal provisions of the Act. See 
Torras v. Stradley, 103 F. Supp. 737 (N.D. Ga.). 
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As shown in our principal brief (pp. 34-35) and 
under point I, supra, the Commission is a purely in- 
vestigative body. Its function is not embraced by 
Section 5 of the Administrative Procedure Act which, 
as Representative Walter explained (Legislative His- 
tory, p. 359) : 

relates to the judicial function of administra- 
tive agencies where they decide specific cases 
respecting compliance with existing law or re- 
dress under existing law. 

Beyond that, the Act applies only to a body which 
is an ‘‘ageney” as defined by the Act. Section 2 
(5 U.S.C. 1001) defines ‘‘agency’’ as ‘‘authority * * * 
of the Government of the United States.’’ The term 
‘‘authority’’? was defined by the Senate Judiciary 
Committee which analyzed and made suggestions as 
to each provision of the Act as follows (Legislative 
History, p. 13): 

It is necessary to define agency as ‘‘authority”’ 
rather than by name or form, because of the 
present system of including one ageney within 
another or of authorizing internal boards or 
‘‘divisions’’ to have final authority. ‘‘Author- 
ity’’ means any officer or board, whether within 
another agency or not, which by law has au- 
thority to take final and binding action with 
or without appeal to some superior adminis- 
trative authority. * * * 

In the debates in the House, Representative Walter, 
in detailing the provisions of the bill, stated (Legisla- 
tive History, p. 354): 


The definition of agency in section 2(a) of 
the bill is perfectly simple and consists of two 
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elements: First, there are excluded legislative, 
judicial, and territorial authorities. Secondly, 
there is included any other authority regardless 
of its form or organization. In short, whoever 
has the authority to act with respect to the 
matters later defined is an agency.° 

The Civil Rights Commission, of course, can take 
no final or binding action with respect to ‘‘the mat- 
ters later defined’’, 7.e., rule-making and adjudication. 
As indicated above, it neither makes rules (other than 
those relating to its procedures) nor adjudicates. 

In short, it is clear that the Commission on Civil 
Rights is not an ‘‘ageney’’ within the terms of the Ad- 
ministrative Procedure Act, and the provisions of 
Sections 5 and 7 have no applicability to it. 

Finally, as developed at length in our principal 
brief (pp. 21-32), the Civil Rights Act of 1957 pre- 
scribed the procedures to be followed by the Commis- 
sion. As the legislative history of the Administrative 
Procedure Act shows and the decisions of this Court 
hold, where such special procedures are embodied in 
the substantive statute, such procedures must be fol- 
lowed rather than those set forth in the Administra- 
tive Procedure Act. Marcello v. Bonds, 349 U.S. 302; 
Legislative History, p. 307. 

CONCLUSION 

For the reasons stated in our main brief, as sup- 
plemented above, it is respectfully submitted that the 
judgment of the District Court should be reversed. 

J. LEE RaNnkxIN, 

JANUARY, 1960 Solicitor General. 


5 See also, Legislative History, pp. 196, 253. 








APPENDIX 


In view of the importance of the legislative history 
of the Civil Rights Act of 1957 relating to the pro- 
cedures to be followed by the Commission, we are 
reprinting in this Appendix, for the convenience of 
the Court, the pertinent excerpts from the hearings, 
committee reports, and debates: 


Hearings 
Before the House Rules Committee, 85th Cong., 
1st Sess., p. 176, Testimony of Rep. Frazier: 


The authors of this proposal contemplate that 
it will yield thousands of complaints and even 
more thousands of subpenas will be issued. 
The various allegations will, in the first in- 
stance, be incontrovertible and wholly ex parte 
and the principal concerned, against whom the 
charges are made, when summoned as a witness 
is given no opportunity to cross-examine. 
True, the person summoned as a witness may 
have counsel (sec. 102), but only for the pur- 
pose of advising him of his constitutional 
rights. 


Before the Subcommittee on Constitutional Rights, 
Senate Judiciary Committee, 85th Cong., Ist Sess., 
pp. 14-15, Testimony of Attorney General Brownell: 


632 


Now there is one other addition to S. 83 that 
I would like to make special reference to and 
that is the provision for rules of procedure con- 
tained in section 102 on pages 2 to 10 of S. 83. 
These rules of procedure are considerably more 
restrictive than those imposed on regular com- 
mittees of the House and Senate. There is 
much in them which clearly would be desirable. 
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We have not as yet had any experience with the 

use of rules such as those proposed here and we 

cannot predict the extent to which they might be 

ory used to obstruct the work of the Commission. 

ro- Favoring as I do the imposition of proper 

rules of procedures upon all governmental com- 

mittees and commisions which conduct public 

hearings in order-adequately to protect the in- 

8, dividuals called before them, I am reluctant to 

| take a stand opposing the imposition of the 
rules here involved. 

Yet I feel that the task to be given to this 


B+» Commission is of such great public importance 
that it would be a mistake to make it the vehicle 
at for experimenting with new rules which may 
en have to be tested out under the courts and this 
d. is only a 2-year Commission and you might 
n- have to spend those 2 years studying the rules 
te instead of getting at the facts. 
a Another reason why I think perhaps the sub- 


stance of these rules should be eliminated from 


% this particular bill is that the caliber of the 

1y men whom the President would appoint to the 

a Commission would be such that they could be 

“a counted on to give the fairest opportunity to 
witnesses and protect all of their legitimate 
rights. 

s, | So for these reasons I would suggest the de- 

Gl letion of those rules from the bill. 

L: | Before Subcommittee No. 5, House Judiciary Com- 

it | mittee, 85th Cong., Ist Sess., p. 593, Colloquy between 

d | Attorney General Brownell and Representative Keat- 

; / ing: 

“ | Mr. Keating [referring to the procedures re- 


_ quired by H.R. 627] * * * They are consider- 
| ably more restrictive than the rules * * * for 
conduct of regular congressional committees. If 

this committee should decide to include a provi- 
sion for the conduct of hearings held by the 

| Commission which was in general similar’ to 
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those set up in the rules of the House for the 
conduct of congressional committees, would you 
see any objection [to] that? 

Mr. Brownell. I am confident that the caliber 
of the Commission would be such that you could 
count on them to give the fairest opportunity 
to witnesses, to be sure that their legitimate 
rights are protected. Neverheless [sic], if it 
is demed [sic] advisable by the Congress to set 
up a special set of rules for that purpose, I 
think it is extremely important that everyone 
join in seeing to it that proper rules of proce- 
dure are followed by the Commission. I would 
have no objection. 


Committee Reports 
H. Rep. 291, 85th Cong., Ist Sess., p. 6 (Majority 
Report) : 


Whenever the Commission finds that a per- 
son may be defamed, degraded, or incriminated 
by reason of testimony or evidence presented 
at a hearing, it must receive such evidence or 
testimony in executive session and afford such 
person an opportunity to appear as a voluntary 
witness. If requests are made of the Commis- 
sion to subpena additional witnesses, it is within 
the authority of the Commission to consider and 
dispose of such requests. Evidence of testi- 
mony acquired in executive session can only be 
released or used in public sessions with the con- 
sent of the Commission. * * * 


H. Rep. 291, 85th Cong., Ist Sess., p. 52 (Minority 
Report) : 


* * * The rules provided in the bill are in- 
adequate for more than one reason. 

First, the House, itself, in the 84th Congress 
saw fit to adopt a set of rules that are more de- 
tailed and stricter than those contained in the 
bill; better protection of the rights of all were 
provided for; more orderly procedure was re- 
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quired of the Commission. The membership of 
the House wisely imposed its own judgment 
over that of the committee. It should do so 
again on H.R. 6127. 

Second, the wisdom of the House is manifest, 
and the inadequacy of the rules in this bill is 
clear. While those rules are proper for a con- 
gressional committee they can’t be for a com- 
mission in the executive branch of the Gov- 
ernment * * *, 


Statements in the Debates by the Proponents of the 
Civil Rights Act of 1957 


103 


103 


Cong. Ree. 8412, Rep. Keating: 


As a matter of fact, this bill is in essence, 
you might say, a watered-down version of the 
civil rights bill which this House passed in the 
last Congress. The only respects in which it is 
changed from that are that additional protec- 
tive provisions have been written into it, such 
as, for instance, the provision that the same 
rules will apply to the hearings of the Com- 
mission on Civil Rights as apply to our own 
congressional committees * * *. 


Cong. Ree. 8491, Rep. Celler: 


The rules of procedure of the Commission 
are the same as those which govern the com- 
mittees of the House. For example, the chair- 
man is required to make an opening statement 
as to the subject of the hearing. Witnesses are 
furnished with a copy of the Commission’s rules 
and may be accompanied by counsel. The 
chairman is authorized to punish breaches of 
order by censure and exclusion. Protection 
is furnished to witnesses when it appears that 
a person may be the subject of derogatory in- 
formation by requiring such evidence to be 
received in executive session, and affording the 
person affected the right to appear and testify, 
and further to submit a request for subpena 
of additional witnesses. 
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103 Cong. Rec. 8497, Rep. Keating: 


Investigations by the Commission will be 
bound by rules of procedure modeled after 
those applicable to congressional committees. 
A copy of these rules must be made available 
to every witness who appears before the 
Commission. 

Witnesses before the Commission have the 
right to counsel, and the Chairman has the 
power to punish breaches of order and de- 
corum on the part of counsel by censure and 
exclusion from the hearings. 

If it should find that evidence or testimony 
about to be adduced at any hearing might de- 
fame or incriminate any person, the Commis- 
sion must receive it in executive session and 
must afford the person involved an oppor- 
tunity to appear voluntarily as a witness. In 
addition, the person involved may, through the 
Commission, subpena additional witnesses on 
his own behalf. 

Brief and pertinent sworn statements in 
writing may be submitted by witnesses and 
included in the record at the discretion of 
the Commission. 

For the further protection of persons who 
may be affected by investigations conducted 
by the Commission, we have inserted another 
provision, which is not found in the rules of 
the House pertaining to Congressional hear- 
ings. The bill makes the unauthorized re- 
lease or use of evidence or testimony taken 
in executive session punishable by a fine of 
$1,000 or imprisonment for not more than 1 
year. 


103 Cong. Rec. 8865, Rep. Rogers: 


There was a great deal of testimony by Mem- 
bers who appeared before the subcommittee 
who stated that irresponsible individuals would 
be making wild charges. If they came before 
this Commission and it was an open meeting 
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and they made accusations against individuals 
which were untrue and unfounded, or that may 
tend to injure the reputation of certain people, 
we then authorized the committee to have an 
executive session and by having an executive 
session they could evaluate as to the responsi- 
bility of this particular individual and the 
testimony that he might give. So, in order to 
make sure that the rights of the individuals 
would be protected, we provide that the testi- 
mony shall not be released unless the commit- 
tee does so itself. 


103 Cong. Ree. 12457, Sen. Morse: 


The rules of procedure specified in section 
102 are excellent. They incorporate many of 
the reforms which I have urged for many years 
upon the Congress. They provide for formal 
hearings, the right to counsel, protection of 
persons adversely affected by testimony, pro- 
tection against premature release of executive 
testimony. They are not perfect. In all can- 
dor, I must say that I would wish that the 
Senate would adopt more of the same provi- 
sions for all of its committee investigations. 
Especially noteworthy is the following pro- 
vision: 

“ce) If the Commission determines that evi- 
dence or testimony at any hearing may tend 
to defame, degrade, or incriminate any person, 
it shall (1) receive such evidence or testimony 
in executive session; (2) afford such person 
an opportunity voluntarily to appear as a wit- 
ness; and (3) receive and dispose of requests 
from such person to subpena additional wit- 
nesses. ”’ 


Statements in the Debates by the Opponents of the 
Civil Rights Act of 1957 


103 Cong. Ree. 8673, Rep. Kilday: 


The bill provides that witnesses may be ac- 
companied by counsel, for what purpose? “For 
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the purpose of advising them concerning their 
constitutional rights.’’ That is all. Even 
though the Commission or its own counsel de- 
velops only a portion of a transaction, and that 
adverse to the witness, his lawyer cannot ask 
a single question to develop the remainder of 
the transaction or the portion favorable to him. 


103 Cong. Rec. 8680, Rep. Grant: 


The members of the committee, in their work- 
ing over of this bill, definitely improved it in 
that a new section requiring the Commission 
in its hearings to observe the same rules of 
procedure which govern Congressional commit- 
tees was added and the bill was amended to 
require complaints filed before the Commission 
to be in writing, under oath, and specific in 
content. * * * 


103 Cong. Ree. 8698, Rep. Forrester: 


Now, you want to send out somebody to in- 
vestigate. You know, I will tell you something 
that would be revolutionary, but, by the grace 
of God, I want to do it, and I want to help 
you do it, and that is I want to see Congress 
quit abdicating its responsibility. If you think 
that these kinds of charges exist, I want to see 
you have a congressional committee. I want to 
see you make the investigation. Let the gentle- 
man from Georgia, Tic ForResTER, challenge 
you. I am challenging you. Get rid of this 
legislation. Come on next year with an inves- 
tigation. Put us under television; put every 
one of them under oath; put all my people 
under oath, but, in the name of God, let the 
good people of the United States see it and let 
them hear it. Let them look at those witnesses, 
their demeanor on the stand, their opportunity 
for knowing or not knowing what they are say- 
ing about it. And I make you this proposition. 
I do not care who you select to question those 
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witnesses. You know, I would be willing if you 
would just let a little fellow like me just de- 
fend the other side of it, just cross-examine 
them some, just make them come on and let 
their milk down, just get the cold truth. I am 
your Huckleberry. I am ready whenever you 
want to go. Yes; I am willing to throw this 
ease into the hands of the American people, 
and, just as sure as you live, it is going to the 
American people. You are not going to escape 
your responsibility. Do not kid yourself. 


103 Cong. Ree. 8847, Colloquy between Reps. Forres- 
ter and Boyle: 


Mr. Forrester. * * * Oh, how I would like 
to meet you over there, I would like to meet 
the NAACP, and all of the rest of those boys 
and put them under oath. The kind of commis- 
sion you have here is silly. Not a single witness 
will be under oath, did you know that? They 
ean lie with impugnity. You are inviting lies, 
you are inviting perjury, you are inviting false 
swearing. It is a sad commentary upon the 
Congress of the United States. 

Mr. Boyle. Mr. Chairman, will the gentle- 
man yield? 

Mr. Forrester. I yield to the gentleman from 
Illinois. 

Mr. Boyle. Is it a fact I served with the gen- 
tleman in the 84th Congress in connection with 
this very bill? 

Mr. Forrester. The truth of the matter is 
that the gentleman and myself are in harmony 
on most everything except this and I hope I 
ean get him in harmony on this one. 

Mr. Boyle. I want to say for the benefit of 
the record that the gentleman in the well of the 
House is a very fine lawyer. I should like to 
make the further observation at no time during 
all of the hearings did he come forward with a 
suggestion that maybe we ought to attach to 
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the procedure as it refers to this committee [sic], 
the oath and the cross-examination features. 


103 Cong. Ree. 11504, Sen. Talmadge: 


No provision is made for any period of ad- 
vance notice of Commission hearings. 

No provision is made for any public an- 
nouncement of Commission meetings or hear- 
ings. 

No provision is made for notification of per- 
sons against whom charges are to be made. 

No provision is made for persons adversely 
affected by testimony taken by the Commission 
to be present when they are accused or later to 
confront and cross-examine their accusers. 

No provision is made for accused persons to 
have access to testimony concerning themselves, 
whether adverse or favorable, unless it is offi- 
cially released. 

No provision is made for accused persons to 
offer rebuttal or in any wise to set the Com- 
mission records straight. 


103 Cong. Rec. 13726, Sen. Talmadge: 


Why must we be so lax in the Congress as to 
fail to require for this Commission even the 
ordinary safeguards, rules, and procedures 
necessary to protect the people? 

Why cannot we require in the pending bill 
that there be in the conduct of the investiga- 
tions and hearings of the Commission all the 
protective measures which we have come to de- 
mand and expect as a matter of right in this 
Republic? 

Why cannot we guarantee the right of wit- 
ness to adequate and reasonable notice ? 

Why cannot we give a person who is accused 
of wrongdoing by a witness before the Commis- 
sion the right to cross-examine his accuser ? 

Why cannot Congress require that in the con- 
duct of the Commission the hearings must be 
public—open to the people and to the press— 
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and that there be a full public disclosure of all 
testimony and proceedings of the Commission ? 


103 Cong. Ree. 13835, Sen. Stennis: 


Defamatory testimony tending to defame, 
degrade, or incriminate any person cannot be 
heard by the person slandered, since the testi- 
mony must be taken in executive session. There 
is no requirement in the proposed statute that 
the person injured by defamatory testimony 
shall have an opportunity to examine the nature 
of the adverse testimony. He has no right of 
confrontation nor ecross-examination, and his 
request to subpena witnesses on his behalf falls 
within the arbitrary discretion of the Commis- 
sion. There is no right to subpena witnesses. 


103 Cong. Ree. 13836, Sen. Stennis: 


* * * The discretion of the Commission to 
determine its jurisdiction, to write its rules of 
procedure, choose its time and place of hear- 
ings, to determine the extent of examination, 
to conceal forever most relevant portions of 
testimony developed, and to deprive the wit- 
ness of confrontation, cross-examination, and 
even access to his own testimony, is completely 
arbitrary and untrammelled, subject only to the 
limitations the courts have imposed on pro- 
cedures designed to protect our Government 
against subversives. 
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CONSTITUTIONALITY OF NATIONAL LEGISLATION 
ON ELECTION OF CONGRESSMEN 
AND SENATORS 

This report sets forth information to be used in judging the 
constitutionality of possible legislation by the United States Congress 
in respect of the administration of the election of Congressmen and Sen- 
ators, with particular reference to the supervision of voting procedure, 
the regulation of primary elections, and the supervision of the regis- 
tration of voters, but excluding the selection of Presidential electors. 

The report sets forth the provisions on elections in the 
United States Constitution and reviews the Supreme Court's decisions 
which bear upon the conduct of Congressional elections. The report con- 
tains seven sections, The reason for this arrangement, with comments 
On each section, and the general conclusions drawn from the court de- 


cisions are set forth in a preliminary summary 


1, This subject involves the division of legislative power 
as between the states and the national government. The extent of the 
Congressional power to legislate on elections is determined by the pro- 
visions of the United States Constitution. The provisions relating to 
elections are set forth in Part 1 of this report. Attention is directed 
to Art. 1, Sec. 4 which provides that Congress may make regulations as 
to the times, place, and "manner of holding elections" for Senators and 
Representatives or may alter regulations prescribed by the State Legis- 
latures for such purposes, except as to the places of choosing Senators. 


A distinction between prescribing the manner of holding elections and 


prescribing the qualification of electors must be recognized because 
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Art. I, Sec. 2 and the Seventeenth Amendment provide that the electors 
for Representatives and Senators shall have the qualifications requisite 
for electors of the most numerous branch of the State Legislatures. The 
power of the state in this and other matters is subject to the limita- 


tions set forth in the Fourteenth, Fifteenth and Nineteenth Amendments. 


2. The Supreme Court decisions on the validity of state laws 
on the qualification of electors have been reviewed in this report 
because they bear upon the division of power between the States and 
the national government and because the opinions in some of these cases 
contain statements that the right to vote is derived from the States 
and it is important to recognize that these statements were made in ~ 
reference to the qualification of electors and not in reference to other 
election matters, such as the power to regulate the manner of 
holding Congressional elections. Thus, there is no fundamental conflict 
between these statements and statements in cases involving other issues 
that the right to vote for Representatives in Congress is derived from 


the United States Constitution. 


3. The Supreme Court decisions on actions against racial 
discrimination after the Civil Rights legislation of 1870 are described 
in this report because they demonstrate the importance of respecting 
Constitutional limitations in drafting and interpreting legislation. 


Two of these decisions held certain sections of the Civil Rights Laws 


unconstitutional (United States v. Reese and James v. Bowman). In 
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both instances the difficulty was the failure of the statute involved 
to comply with the requirements of the Fifteenth Amendment and the 
decisions resulted from imprecise drafting of the legislation rather 
than from a lack of Congressional power to deal with the matter in 
controversy. Two other racial discrimination cases (United States vz 
Cruikshank and Ex parte Yarbrough) demonstrate the difference in 
Congressional power as between state elections and national elections. 
One case held that the United States Constitution does not prohibit 
private racial discrimination in state elections and the other held 
that there is Constitutional power to prohibit private racial dis- 
crimination in the election of a Representative in Congress. These 
two cases involved, not the constitutionality of legislation, but the 


meaning of "rights or privileges secured by the Constitution" in a 


criminal statute protecting such rights. 


4. The foremost exercise by Congress of its power under 


Art. I, Sec. 4 of the Constitution was the enactment of several 
sections in the Civil Rights Acts of 1870 - 71 providing for the 
supervision of elections of Representatives in Congress. A number 
of these sections were held constitutional and no section of the 
Civil Rights legislation which dealt expressly with the election of 
Representatives in Congress was held unconstitutional. The Supreme 
Court decisions on these sections are set forth in Part 4 of this 
report. The outstanding case is Ex parte Siebolg. The sections 


involved were repealed in 1894 along with several others relating to 


elections. 
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5. After the repeal in 1894 of much of the national legislation 
on elections, controversies arose on whether criminal statutes punishing 
conspiracies to commit an offense against the United States, and 
conspiracies to interfere with rights secured by the Congtitution 
were applicable to activities affecting elections. These cases are de- 
scribed in Part 5 and some of them, notably United States v. Gradwell, 
discuss the scope and exercise of Congressional power on elections, in 


the process of interpreting the conspiracy statutes, 


6. The only Congressional enactment dealing expressly with 
the election of Representatives and Senators which has been held uncon- 
stitutional was the portion of the Corrupt Practices Act relating to 
nominations and primary elections. Newberry v. United States, 2560, S. 
232 (1921). However, this decision has been virtually nullified by 
the subsequent decision in United States v. Classic, 313 U. S. 299 (1941). 
The cases on primary elections are reviewed in Part 6 of this report. 
The Supreme Court decision in the Classic case interpreted "elections" 
in Art. I, Sec. 4 as meaning "choice,"' and thus including the process 
of nomination, Also, the Court relied upon the "necessary and proper" 


clause in Art. I, Sec. 8 of the Constitution. 


7. The Supreme Court cases on Congressional power to deal 
with registration procedures affecting Congressional elections are less 
helpful than those relating to general and primary elections. A section 
of the 1870 Civil Rights Act which dealt mainly with registration was 
said to be valid in two Supreme Court cases but neither case appears 


to have involved registration itself. However, the Supreme Court 
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opinion in the Classic case indicates that the authority of Congress to 
regulate the manner of holding elections is supplemented by the necessary 
and proper clause. If the administration of state registration laws was 
found to affect the right of a person to vote for a Representative or 
Senator, national legislation on the control of a state registration 
system would most likely be held constitutional, provided it complied 
with provisions of Article I of the Constitution. These requirements 
may be summarized as (I) the legislation must expressly deal exclusively 
with the election of Representatives and Senators, (2) the legislation 
cannot prescribe the qualification of electors, (3) the legislation 
must relate to what is necessary and proper for the regulation of the 


manner of holding such elections. 


PART I 


Constitutional Provisions on Elections 
a. Election of Representatives 


Article One, Section 2 (1) 


The House of Representatives shall be composed of 
Members chosen every second Year by the People of the 
several States, and the Electors in each State shall have 
the Qualifications requisite for Electors of the most 
numerous Branch of the State Legislature. 


Fourteenth Amendment, Section 2 


Representatives shall be apportioned among the several 
States according to their respective numbers, counting the 
whole number of persons in each State, excluding Indians not 
taxed. But when the right to vote at any election for the 








b. 
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choice of electors for President and Vice President of the 
United States, Representatives in Congress, the Executive 
and Judicial officers of a State, or the members of the 
Legislature thereof, is denied to any of the male inhab- 
itants of such State, being twenty-one years of age, 

and citizens of the United States, or in any way 
abridged, except for participation in rebellion, or 

other crime, the basis of representation therein shall 

be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male 
citizens twenty-one years of age in such State. 


Article One, Section 2 (4) 


When vacancies happen in the Representation from 
any State, the Executive Authority thereof shall issue 
Writs of Election to fill such vacancies, 


Election of Senators 
Seventeenth Amendment (modifying 


Article One, Section 3) 


The Senate of the United States shall be composed 
of two Senators from each State, elected by the people 
thereof, for six years; and each Senator shall have 
one vote. The electors in each State shall have the 
qualifications requisite for electors of the most 
numerous branch of the State legislatures. 


When vacancies happen in the representation of 
any State in the Senate, the executive authority 
of such State shall issue writs of election to fill 
such vacancies: Provided, That the legislature of 
any State may empower the executive thereof to make 
temporary appointments until the people fill the 
vacancies by election as the legislature may direct. 








Cc. 


d. 


3. 
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Times, Places and Manner of Holding Elections 
of Representatives and Senators 


Article I, Section 4 (1) 


The Times, Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in each 
State by the Legislature thereof; but the Congress may at 
any time by Law make or alter such Regulations, except as 
to the Places of choosing Senators. 


Judging Elections of Representatives and Senators 


Article I, Section 5 (1) 


Each House shall be the Judge of the Elections Re- 
turns and Qualifications of its own Members, and a Ma- 
jority of each shall constitute a Quorum to do Business; 
but a smaller Number may adjourn from day to day, and 
may be authorized to compel the Attendance of absent 


Members, in such Manner, and under such Penalties as each 
House may provide, 


Election of President 


Article II, Section 1 (Partial) 
as _ modified by the Twelfth Amendment 


The executive Power shall be vested in a President 
of the United States of America. He shall hold his 
Office during the Term of four Years, and, together with 


the Vice President, chosen for the same Term, be elected, 
as follows: 


Each State shall appoint, in such manner as the Leg- 
islature thereof may direct, a Number of Electors, equal 
to the whole Number of Senators and Representatives to 
which the State may be entitled in the Congress; but no 
Senator or Representative, or Person holding an Office 


of Trust or Profit under the United States, shall be 
appointed an Elector. 


The Electors shall meet in their respective States, 
and vote by Ballot for President and Vice-President, 
one of whom at least, shall not be an Inhabitant of the 
same State with themselves; 


* * * * * 
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The Congress may determine the Time of choosing 
the Electors, and the Day on which they shall give their 
Votes; which Day shall be the same throughout the United 
States. 


ese &£& & 


Limitations upon State Action 


Fourteenth Amendment (Partial) 
(Adopted July 28, 1868) 


SECTION 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any 
law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, with- 
out due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws. 


s** ¢# & 


SECTION 5, The Congress shall have power to enforce, 
by appropriate legislation, the provisions of this article. 


Limitations upon National and State Action 


Fifteenth Amendment 
(Adopted Mar. 30, 1870) 


SECTION 1, The right of citizens of the United States 
to vote shall not be denied or abridged by the United States 
or by any State on account of race, color, or previous 
condition of servitude. 


SECTION 2, The Congress shall have power to enforce 
this Article by appropriate legislation. 
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Nineteenth Amendment 
(August 26, 1920) 


The right of citizens of the United States to vote 
shall not be denied or abridged by the United States or by 
any State cn account of sex. 


Congress shall have power to enforce this article by 
appropriate legislation. 


PART 2 


Supreme Court Decisions on 
Qualification of Electors 
By the States 


The United States Constitution provides that electors for Repre- | 


sentatives and Senators shall have the qualifications prescribed by the 
States for electors of the most numerous branch of the State Legislature. 
This is a limitation upon the legislative power of Congress, restricting 
it from prescribing the qualifications for electors of Representatives or 
Senators. However, the Fourteenth, Fifteenth and Nineteenth Amendments 
prohibit the states from certain types of discriminatory action and Con- 
gress has express power to enforce the provisions of these amendments. 
Moreover, these limitations apply in absence of Congressional enactment 


and they have been at issue in a number of cases. The Supreme Court up- 


held provisions in state constitutions or laws on the qualification of 


voters in Minor v. Happersett, 88 U. S. (21 Wall.) 162 (1874) denial 


of suffrage to women; Williams v. Mississippi, 170 U. S. 213 (1898) 
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literacy test; Mason v. Missourj, 179 U. S. 328 (1900) partial registration 
system; Pope v. Williams, 193 U. S. 621 (1904) declaration of intent 

to become a citizen; and Breedlove v. Suttles, 302 U. S. 277 (1937), 

poll tax, The Supreme Court invalidated state constitutional or statutory 

provisions which included "grandfather clauses" or the equivalent in 

Guinn v._United States, 238 U. S. 347 (1915), Myers v. Anderson, 236 U. S. 


368 (1915) and Lane v. Wilson, 307 U. S. 268 (1939). These cases will be 





described because of their bearing upon the division of legislative power 
on elections between the national government and the States, 

Minor v. Happersett, 88 U. S. (21 Wall.) 162 (1874) upheld a 
provision in the Missouri constitution limiting suffrage to men, This 
had been challenged as contrary to the Fourteenth Amendment. The Supreme 
Court, in rejecting this contention, stated, in part, that 


» « « The fourteenth amendment did not affect the citizen- 
ship of women any more than it did of men, In this particular, 
therefore, the rights of Mrs. Minor do not depend upon the 
amendment. She has always been a citizen from her birth, 

and entitled to all the privileges and immunities of 
_citizenship. The amendment prohibited by the State, of 

which she is a citizen, from abridging any of her privileges 
and immunities as a citizen,of.the United States; but i¢ did 
not confer citizenship on her. That she had before its 
adoption. 


If the right of suffrage is one of the necessary privileges 
of a citizen of the United States, then the constitution and 
laws of Missouri confining it to men are in violation of the 
Constitution of the United States, as amended, and conse- 
quently void. The direct question is, therefore, presented 
whether all citizens are necessarily voters. 


The Constitution does not define the privileges and im- 
munities of citizens. For that definition we must look else- 
where. In this case we need not determine what they are, 
but only whether suffrage is necessarily one of them. 


50433 O—60——42 
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It certainly is no where made so in express terms, The 
United States has no voters in the States of its own creation. 
The elective officers of the United States are all elected di- 
rectly or indirectly by State voters. The members of the 
House of Representatives are to be chosen by the people of 
the States, and the electors in each State must have the 
qualifications requisite for electors of the most numerous 
branch of the State legislature. Senators are to be chosen 
by the legislatures of the States, and necessarily the mem- 
bers of the legislature required to make the choice are 
elected by the voters of the State. Each State must ap- 
point in such manner, as the legislature thereof may direct, 
the eletors to elect the President and Vice-President. The 
times, places, and manner of holding elections for Senators 
and Representatives are to be prescribed in each State by 
the legislature thereof; but Congress may at any time, by 
law, make or alter such regulations, except as to the place 
of choosing Senators, It is not necessary to inquire whether 
this power of supervision thus given to Congress is sufficient 
to authorize any interference with the State laws prescribing 
the qualifications of voters, for no such interference has ever 
been attempted. The power of the State in this particular 
is certainly supreme until Congress acts. 


The amendment did not add to the privileges and immunities 
of a citizen. It simply furnished an additional guaranty for 
the protection of such as he already had. No new voters were 
necessarily made by it. Indirectly, it may have had that effect, 
because it may have increased the number of citizens entitled 
to suffrage under the constitution and laws of the States, but 
it operates for this purpose, if at all, through the States and 
the State laws, and not directly upon the citizen. 


It is clear, therefore, we think, that the Constitution has 
not added the right of suffrage to the privileges and immunities 
of citizenship as they existed at the time it was adopted. This 
makes it proper to inquire whether suffrage was coextensive with 
the citizenship of the States at the time of its adoption. If 
it was, then it may with force be argued that suffrage was one 
of the rights which belonged to citizenship, and in the enjoy- 
ment of which every citizen must be protected. But if it was 
not, the contrary may with propriety be assumed. 


When the Federal Constitution was adopted, all the States, 
with the exception of Rhode Island and Connecticut, had constitu- 
tions of their own. These two continued to act under their 
charters from the Crown, Upon an examination of those 
constitutions we find that in no State were all citizens 
permitted to vote, Each State determined for itself who 
should have that power. 
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The Court reviewed the qualifications for voting when the Constitution 
was adopted and concluded that "all the citizens of the States were not 
invested with the right of suffrage." This would seem to mean that the 
right to vote is not inherent in either state or national citizenship and 
that it arises from the positive provisions made by the states or the 
nation, In Taylor and Marshall v. Beckham, 178 U. S. 548, 577 (1900), 
the Supreme Court stated that: "Our system of elections was unknown to 
the common law, and the whole subject is regulated by cpnstitutions and 
statutes passed thereunder." 

Williams v. Mississippi, 170 U. S. 213 (1898) held that a 
state may impose a literacy test in determining qualification for voting. 
A provision in the Mississippi Constitution required that a voter be able 
to read or interpret any section of the Constitution and the validity of 
the provision was challenged by a defendant in a state murder trial, 
who claimed that his trial was unfair because jurors were selected from 
qualified voters and the literacy test for voters was discriminatory. 
The Supreme Court said there was no racial discrimination on the face 
of the provision and that there was no proof of discrimination in 
administration, 

Mason v. Missouri, 179 U. S. 326 (1900) upheld a provision 
in the Missouri Constitution authotizing a registration system in cities 
of a certain minimum population and also upheld state laws, one of which 
affected only the city of St. Louis. The Supreme Court said there was 


no denial of equal protection of laws. In its opinion, the Court stated: 
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The general right to vote in the State of Missouri is primar- 
ily derived from the State, United States v. Reese, 92 U. S. 
214; and the elective franchise, if one of the fundamental 
privileges and immunities of the citizens of St. Louis, as 
citizens of Missouri and of the United States is clearly such 
franchise "as regulated and established by the laws or con- 
stitution of the State in which it is to be exercised." 


This statement on the "general right to vote'’ seems to have been qualified 
in cases dealing particularly with the right to vote in Congressional 


elections, such as Ex parte Yarbrough, to be discussed later. 


Pope v. Williams, 193 U. S. 62! (1904) upheld a provision in the 
Maryland Constitution requiring a new resident in the State to declare his 
intention to be a citizen before he could register to vote. The Supreme 
Court's opinion includes the following: 


The simple matter to be herein determined is whether, with 
reference to the exercise of the privilege of voting in Maryland, 
the legislature of that State had the legal right to provide that 
a person coming into the State to reside should make the declara- 
tion of intent a year before he should have the right to be 
registered as a voter of the State. 


The privilege to vote in any State is not given by the Federal 
Constitution, or by any of its amendments. It is not a privi- 
lege springing from citizenship of the United States. Minor 
v. Happersett, 21 Wall. 162. It may not be refused on account 
of race, color or previous condition of servitude, but it does not 
follow from mere citizenship of the United States. In other 
words, the privilege to vote in a State is within the jurisdiction 
of the State itself, to be exercised as the State may direct, and 
upon such terms as it may seem proper, provided, of course, 
no discrimination is made between individuals in violation of 
the Federal Constitution, The State might provide that per- 
sons of foreign birth could vote without being naturalized, and, 
as stated by Mr. Chief Justice Waite in Minor v. Happersett, 
Supra, such persons were allowed to vote in several of the 
States upon having declared their intentions to become citizens 
of the United States. Some States permit women to vote; 
others refuse them that privilege. A State, so far as the 
Federal Constitution is concerned, might provide by its own 
constitution and laws that none but native-born citizens should 
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be permitted to vote, as the Federal Constitution does not 
confer the right of suffrage upon any one, and the conditions 
under which that right is to be exercised are matters for the 
States alone to prescribe, subject to the conditions of the 
Federal Constitution, already stated; although it may be ob- 
served that the right to vote for a member of Congress is not 
derived exclusively from the state law. See Federal Constitu- 
tion, Art. 1, sec. 2; Wiley v. Sinkler, 179 U. S. 58. But the 
elector must be one entitled to vote under the state statute. 
(Id., Id.) See also Swafford v. Templeton, 185 U. S. 487, 491, 
In this case no question arises as to the right to vote for el- 
ectors of President and Vice President, and no decision is made 
thereon. The question whether the conditions prescribed by the 
State might be regarded by others as reasonable or unreason- 
able is not a Federal one. We do not wish to be understood, 
however, as intimating that the condition in this statute is 
unreasonable or in any way improper. 


We are' unable to see any violation of the Federal Consti- 
tution in the provision of the state statute for the declaration 
of the intent of a person coming into the State before he can 
claim the right to be registered as a voter. The statute, so 
far as it provides conditions precedent to the exercise of the 
elective franchise within the State, by persons coming therein 
to reside, (and that is as far as it is necessary to consider it 
in this case,) is neither an unlawful discrimination against any 
one in the situation of the plaintiff in error nor does it deny 
to him equal protection of the laws, nor is it repugnant to any 
fundamental or inalienable rights of citizens of the United 
States, nor a violation of any implied guaranties of the Fed- 
eral Constitution. The right of a State to legislate upon the 
subject of the elective franchise as to it may seem good, sub- 
ject to the conditions already stated, being, as we believe, 
unassailable, we think it plain that the statute in question 
violates no right protected by the Federal Constitution. 


The reasons which may have impelled the state legislature 
to enact the statute in question were matters entirely for its 
consideration, and this court has no concern with them. 


It is unnecessary in this case to assert that under no con- 
ceivable state of facts could a state statute in regard to voting 
be regarded as an infringement upon or a discrimination against 
the individual rights of a citizen of the United States removing 
into the State and excluded from voting therein by state 
legislation. The question might arise if an exclusion from 
the privilege of voting were founded upon the particular State 
from which the person came, excluding from that privilege, 











for instance, a citizen of the United States coming from Georgia 
and allowing it to a citizen of the United States coming from 
New York or any other State. In such case an argument might 

be urged that, under the Fourteenth Amendment of the Federal 
Constitution, the citizen from Georgia was by the state statute 
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cases might be suggested. We neither assert nor deny that in 
the case supposed the claim would be well founded that a Federal 
right of a citizen of the United States was violated by such 
legislation, for the question does not arise herein. We do, 
however, hold that there is nothing in the statute in question 
which violates the Federal rights of the plaintiff in error by 
virtue of the provision for making a declaration of his inten- 
tion to become a citizen before he can have the right to be 
registered as a voter and to vote in the State. 


deprived of the equal protection of the laws, Other extreme 


This opinion relates to qualification for voting and, it is not 
limited to national elections. , The statements are not necess- 
arily applicable to other matters, such as, the supervision of Congressional 
elections. 

Guinn v. United States, 238 U. S. 347 (1915) and Myers v. Anderso: 
238 U.S. 368 (1915) held invalid provisions in the Oklahoma Constitution and 
in a Maryland statute because they contained "grandfather clauses" that is, 
they exempted from certain voting qualifications, persons who were entitled 
to vote in 1866 or 1868, and their descendents. 

Lane v. Wilson, 307 U. S. 268 (1939) held unconstitutional an 
Oklahoma registration statute enacted shortly after the Supreme Court deci- 


sion in Guinn v. United States, supra. The new statute had an effect 





Similar to that of the "grandfather clause", in that registration was 
allowed during only a few days in 1916 except for persons who had been 
registered in 1914 (that is, when the "grandfather clause" was in effect). 
The Supreme Court said that the Fifteenth Amendment "nullifies sophisticated 


as well as simple-minded modes of discrimination."' However, the law had 
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been in effect for more than 20 years, before its validity was challenged 
before the Supreme Court. 

Breedlove v. Suttles, 302 U. S. 277 (1937) held a state 
poll-tax constitutional. The case involved a Georgia tax of one dollar 
per annum upon persons between 21 and 60 except for females who did not 
register and for the blind. Payment of all poll taxes, including any 
unpaid taxes for previous years, was a prerequisite to registration for 
voting. Aliens could not vote but were subject to the tax. The validity 
of the tax was challenged by a white male citizen. The Supreme Court, in 
holding the law valid, called attention to the difference between the 
classes of persons liable for the tax, and those qualified to vote. The 
Court stated that the requirement of payment before registration "un- 
doubtedly serves to aid collection from electors desiring to vote." It 
also pointed out that "the payment of poll taxes as a prerequisite to 
voting is a familiar and reasonable regulation long enforced in many 
states." 

The opinion of the Supreme Court includes statements on the 
derivation of voting rights, such as the following: 

Privilege of voting is not derived from the United States, 
but is conferred by the State,and, save as restrained by 

the Fifteenth and Nineteenth Amendments and other provisions 
of the Federal Constitution, the State may condition suffrage 
as it deems appropriate. Minor v. Happersett, 21 Wall. 162, 
170 et seq. Ex parte Yarbrough, 110 U. S. 651, 664-665. 
McPherson v. Blacker, 146 U. S. 1, 37-38. Guinn v. United 
States, 238 U. S. 347, 362. The privileges and immunities 
protected are only those that arise from the Constitution 


and laws of the United States and not those that spring from 
other sources, Hamilton v. Regents, 293, U. S. 245, 261. 
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The Supreme Court has treated some election matters as non- 
justiciable. Colegrove v. Green, 326 U. S. 549 (1946) affirmed the 


dismissal of a suit challenging an Illinois districting law as invalid 


because the districts were not compact and were not equal in population, 


The Court pointed out that it could not re-district the state and that 
voiding the law might leave the state without districts. The court 
said that Congressional apportionment has been embroiled in "party 
contests and party interests," and that "Courts ought not to enter 

this political thicket." Similar decisions were made in Colegrpve 

v. Barrett, 330 U. S, 804 (1947) and MacDougall v. Green, 335 U. S. 281 
(1948). South v. Peters, 339 U. S. 276 (1950) dismissed a suit 
charging that the county unit system in Georgia violated the Fourteenth 
and Seventeenth Amendments. The Court said that "Federal courts con- 
Sistently refuse to exercise their equity powers in cases posing poli- 
tict@l_ issues arising from a state's geographical distribution of elec- 
toral strength among its political subdivisions.". (339 U. S. at 277). 
McPherson v. Blacker, 146 U. S. 1,(1892), held that a Michigan law 
establishing districts for the election of Presidential electors, 
Similar to the districts for Congressman, was not unconstitutional. 

The statute enacted by Congress in 1929 for the reapportion- 
ment of representation among the states was considered by the Supreme 
Court in connection with a Mississippi districting law. Wood v. 

Brown, 287 U. S. 1 (1932). The Congressional enactment differed from 
the preceding one adopted in 1911 in that the earlier law included 


the requirement that the Congressional districts be "composed of a 
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contiguous and compact territory, and containing as nearly as practicable 
an equal number of inhabitants." The requirements of contiguity, com- 
pactness and equality were omitted from the 1929 apportionment act. The 
contention was made that these requirements were still binding upon the 
state legislatures but the Supreme Court held that the omission was de- 
liberate and that a lack of compactness or equality did not render a 


Mississippi districting law unconstitutional. 


PART 3 
Supreme Court Decisions in 
Proceedings Against Racial Discrimination 

Proceedings against racial discrimination has involved prin- 
cipally three types of national legislation: (a) certain sections of 
the Civil Rights Action of 1870 which were held unconstitutional, (b) 
a criminal conspiracy statute, which is now 18 U.S.C. 241, and (c) a 
Statute, which is now 42 U.S.C. 1983 authorizing civil proceedings for 


intereference with constitutional rights. 


a. Unconstitutional Statutes 

Three sections of the Act of May 31, 1870 were held unconsti- 
tutional in proceedings against racial discrimination. The 1870 Act was 
the most inclusive of all the seven Civil Rights laws enacted during 
1866-1875. It included 23 sections, one of which reenucted the Civil 
Rights Act of 1866, which itself contained 10 sections. The 1870 Act was 


augmented by the Act of February 28, 1871. Sections 3, 4 and 5 of the 
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1870 Act were held invalid by United States v. Reese, 92 U. S. 214 
(1875) and James v. Bowman, 190 U.S. 127 (1903). Each case turned upon 
the failure of statutory provisions to embody all of the limitations set 
forth in the Fifteenth Amendment, particularly those relating to state 
action and to deprivation on account of race, color or previous condi- 
tion of servitude. 

United States v. Reese, 92 U. S. 214 (1875) arose from the 
indictment of two inspectors at a municipal election in Kentucky for 
refusing to accept the vote of a Negro citizen. The indictments had been 
issued under Sections 3 and 4 of the Act of May 31, 1870, the first compre- 
hensive statute on elections. Section 3 imposed penalties upon officials 
who prevented the performance of acts necessary for qualification as a 
voter and Section 4 imposed penalties upon any person, who by force or 
intimidation sought to hinder a citizen from voting or qualifying to vote. 
Neither section expressly related to the election of Congressmen (or- any 
other national officers) and, in fact, the case involved a municipal elec- 
tion. The issue was whether the statutory provisions were valid under the 
Fifteenth Amendment. 

The Supreme Court held that the statutory provisions could not 
be sustained under the Fifteenth Amendment because they were not limited 
to deprivations of the right to vote "on account of race, color, or pre- 


vious condition of servitude." The opinion of the Supreme Court includes 


the statements that: 
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The Fifteenth Amendment does not confer the right of 
suffrage upon any one. It prevents the States, or the United 
States, however, from giving preference, in this particular, 
to one citizen of the United States over another on account 
of race, color, or previous condition of servitude. Before its 
adoption, this could be done. It was as much within the power 
of a State to exclude citizens of the United States from voting 
on account of race, etc., as it was on account of age, property 
or education. Now it is not. If citizens of one race having 
certain qualifications are permitted by law to vote, those of 
another having the same qualifications must be. Previous to 
this amendment, there was no constitutional guaranty against 
this discrimination; now there is. It follows that the amend- 
ment has invested the citizens of the United States with a new 
constitutinal right which is within the protecting power of 
Congress. That right is exemption from discrimination in the 
exercise of the elective franchise on account of race, color, 
or previous condition of servitude. This, under the express 
provisions of the second section of the amendment, Congress may 
enforce by “appropriate legislation." 


Accordingly, there is an important distinction between the right 
to vote and the right to be free from racial discrimination by governmental 
action in respect of voting. 

James v. Bowman, 190 U. S. 127 (1903) held unconstitutional 
R. S. 5507 (originally section 5, Act of May 31, 18670). That section imposed 
penalties upon any one who attempts, by threats or bribery, to prevent any 
person to whom the right of suffrage is secured or "guaranteed by the Fif- 
teenth Amendment," from exercising the right of suffrage. The Supreme Court 
held the provision invalid as applied to an indictment for bribing Negro 
voters where there was no claim that the defendants were acting under state 
authority or that the act was done on account of race, color or previous 
condition of servitude. These two requirements must be met if the Fourteenth 
Amendment is to apply. The alleged offense occurred in an election of a 


Representative to Congress and probably could have been punished by 
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Legislation enacted under Art. I, sec. 4 of the Constitution but the Su- 
preme Court said that it was necessarily limited to the language of the 
statute before it, and that that statute related expressly to the right 


secured by the Fifteenth Amendment. 


b. Criminal Proceedi ainst C i 
Indirect evidence of the scope of Congressional power on elec- 
tions is found in the interpretation of a statutory provision punishing 


certain conspiracies. This statute was derived from Section 6 of the 1870 


Act. Later, it was R.S. 5508, then Section 19 of the Criminal Code, then 


168 U.S.C. 51. In its present form as 18 U.S.C. 241, it provides that: 
Co a i 


If two or more persons conspire to injure, oppress, 
threaten, or intimidate any citizen in the free exercise or 
enjoyment of any right or privilege secured to him by the 
Constitution or laws of the United States, or because of his 
having so exercised the same; or 


If two or more persons go in disguise on the highway, 
or on the premises of another, with intent to prevent or 
hinder his free exercise or enjoyment of any right or priv- 
ilege so secured -- 
They shall be fined not more than $5,000 or imprisoned 
not more than ten years, or both. (June 25, 1948, ch. 645, 
§ 1, 62 Stat. 696.) 
This section presents the question of what rights or privileges are 
secured by the United States Constitution or laws. Briefly, the Supreme 
Court has held that the right to vote in state elections is not derived 
from the United States Constitution or laws, United States v. Cruikshank, 
92 U.S. 542 (1875); that the right to vote for a Congressman has a 


United States source, Ex parte Yarbrough, 110 U.S. 651 (1884); that 
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neither the Fourteenth nor Fifteenth Amendment prohibit racial discrim- 


ination by persons acting in a private capacity, United States v. Cruik- 
shank, supra; that under Article I of the Constitution, Congress may 


prohibit racial discrimination in Congressional elections, even if com- 


mitted by persons acting in a private capacity, Ex parte Yarbrough, supra; 
and that the Fifteenth Amendment prohibits racial discrimination by state 


election officials acting under color of State constitution or law, Guinn 
v. United States, 238 U.S. 347 (1915). This last case, involved a "grand- 
father clause” and was discussed in Part 2 of this report. 


United States v. Cruikshank, 92 U.S. 542 (1875) dealt with indict- 
ments under what has become 16 U.S.C. 241, for conspiring to interfere with 
various rights of certain Negroes. There was no allegation that the de- 
fendants were acting under color of state law. There were sixteen counts 
in all and four of these dealt with voting. The portion of the Supreme 
Court's opinion on voting rights, stated that: 


The sixth and fourteenth counts state the intent of 
the defendants to have been to hinder and prevent the 
citizens named, being of African descent, and colored, 

“in the free exercise and enjoyment of their several and 
respective right and privilege to vote at any election ° 

to be thereafter by law had and held by the people in and 
of the said State of Louisiana, or by the people of and 

in the parish of Grand aforesaid.” In Minor v. Happersett, 
21 Wall. 178, we decided that the Constitution of the 
United States has not conferred the right of suffrage upon 
any one, and that the United States have no voters in their 
own creation in the States. In United States v. Reese et al., 
gupra, p. 214, we hold that the fifteenth amendment has 
invested the citizens of the United States with a new con- 
stitutional right, which is, exemption from discrimination 
in the exercise of the elective franchise on account of 
race, color, or previous condition of servitude. From this 
it appears that the right of suffrage is not a necessary 
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attribute of national citizenship; but that exemption from 
discrimination in the exercise of that right on account of 
race, etc., is. The right to vote in the States comes from 
the States; but the right of exemption from the prohibited 
discrimination comes from the United States. The first has 
not been granted or secured by the Constitution of the United 
States; but the last has been. 


Inasmuch, therefore, as it does not appear in these counts 
that the intent of the defendants was to prevent these parties 
from exercising their right to vote on account of their race, 
etc., it does not appear that it was their intent to inter- 
fere with any right granted or secured by the constitution or 
laws of the United States. We may suspect that race was the 
cause of the hostility; but it is not so averred. This is 
material to a description of the substance of the offence, and 
cannot be supplied by implication, Everything essential must 
be charged positively, and not inferentially. The defect here 
is not in form, but in substance. 


The seventh and fifteenth counts are no better than the 
sixth and fourteenth. The intent here charged is to put the 
parties named in great fear of bodily harm, and to injure and 
oppress them, because being and having been in all things 
qualified, they had voted “at an election before that time 
had and held according to law by the people of the said State 
of Louisiana, in said State, to wit, on the fourth day of 
November, A.D. 1872, and at divers other elections by the 
people of the State, also before that time had and held accord- 
ing to law.” There is nothing to show that the elections 
voted at were any other than State elections, or that the 
conspiracy was formed on account of the race of the parties 
against whom the conspirators were to act. The charge as 
made is really of nothing more than a conspiracy to commit 
a breach of the peace within a State. Certainly it will not 
be claimed that the United States have the power or are 
required to do mere police duty inthe States. If a State cannot 
protect itself against domestic violence, the United States 
may, upon the call of the executive, when the legislature can- 
not be convened, lend their assistance for that purpose. This 
is a guaranty of the Constitution (art. 4, sect. 4); but it 
applies to no case like this. 
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Thus the Court treated the controversy as dealing with State elections 
rather than the rights arising from the provisions of Article I of the 
Constitution.relating to the election of Congressmen and Senators. The 
right to vote in state elections is protected by the Fifteenth Amendment 
only against racial discrimination by governmental action and there was 
no claim that the defendant was acting under governmental authority. 

Ex parte Yarbrough, 110 U.S. 651 (1884) held that the right to 
vote for a member of Congress is a right or privilege secured by the Con- 
stitution or laws of the United States. The controversy arose on a peti- 
tion for habeas corpus filed by several persons who had been convicted 
under R.S. 5508 (the predecessor of 18 U.S.C. 241) for conspiracy to 
intimidate a Negro from voting at an election for a member of Congress. 

The criminal statute involved presented the issue of whether 
the rights endangered were derived from the United States. One factor 
involved was the constitutional provision that qualifications of electors 
for Congressmen shall be those prescribed by the States for electors of the 
most numerous branch of the State legislature. The Supreme Court held 
that, even though the Constitution adopts the qualifications set by the 
States for their purposes, the right to vote for a Representative in 
Congress is derived from the United States Constitution. 

The Supreme Court's opinion includes the following: 

Stripped of its technical verbiage, the offence charged in 

this indictment is that the defendants conspired to intimidate 


Berry Saunders, a citizen of African descent, in the exercise of his 
right to vote for a member of the Congress of the United States, and 
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in the execution of that conspiracy they beat, bruised, wounded 
and otherwise maltreated him; and in the second count that they 
did this on account of his race, color, and previous condition 
of servitude, by going in disguise and assaulting him on the 
public highway and on his own premises. 


If the question were not concluded in this court, as we 
have already seen that it is by the decision of the Circuit 
Court, we entertain no doubt that the conspiracy here de- 
scribed is one which is embraced within the provisions of the 
Revised Statutes which we have cited. 


That a government whose essential character is republican, 
whose executive head and legislative body are both elective, 
whose most numerous and powerfil branch of the legislature is 
elected by the people directly, has no power by appropriate laws 
to secure this election from the influence of violence, of 
corruption, and of fraud, is a proposition so startling as to 
arrest attention and demand the gravest consideration. 


If this government is anything more than a mere aggrega- 
tion of delegated agents of other States and governments, each 
of which is superior to the general government, it must have 
the power to protect the elections on which its existence depends 
from violence and corruption. 


If it has not this power it is left helpless before the 
two great natural and historical enemies of all republics, 
open violence and insidious corruption. 


The proposition that it has no such power is supported by 
the old argument often heard, often repeated, and in this court 
never assented to, that when a question of the power of Congress 
arises the advocate of the power must be able to place his 
finger on words which expressly grant it. The brief of counsel 
before us, though directed to the authority of that body to pass 
criminal laws, uses the same language. Because there is no express 
power to provide for preventing violence exercised on the voter as 
a means of controlling his vote, no such law can be enacted. It 
destroys at one blow, in construing the Constitution of the United 
States, the doctrine universally applied to all instruments of 
writing, that what is implied is as much a part of the instrument 
as what is expressed. This principle, in its application to 
the Constitution of the United States, more than to almost 
any Other writing, is a necessity, by reason of the inherent 
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inability to put into words all derivative powers - a difficulty 
which the instrument itself recognizes by conferring on Congress 
the authority to pass all laws necessary and proper to carry 

into execution the powers expressly granted and all other powers 
vested in the government or any branch of it by the Constitution. 
Article I, sec. 8, clause 18. 


We know of no express authority to pass laws to punish 
theft or burglary of the treasury of the United States. Is 
there therefore no power in the Congress to protect the treasury 
by punishing such theft and burglary? 


ese ee 8 


It is very true that while Congress at an early day passed 
criminal laws to punish piracy with death, and for punishing 
all ordinary offences against person and property committed 
within the District of Columbia, and in forts, arsenals, and 
other places within the exclusive jurisdiction of the United 
States, it was slow to pass laws protecting officers of the 
government from personal injuries inflicted while in discharge 
of their official duties within the States. This was not for 
want of power, but because no occasion had arisen which required 
such legislation, the remedies in the State courts for personal 
violence having proved sufficient. 


So, also, has the Congress been slow to exercise the powers 
expressly conferred upon it in relation to elections by the fourth 
section of the first article of the Constitution. 


This section declares that: 


"The times, places, and manner of holding elections for 
senators and representatives shall be prescribed in each 
State by the legislature thereof; but the Congress may at 
any time make or alter such regulations, except as to the 
place of choosing senators.” 


It was not until 1842 that Congress took any action 
under the power here conferred, when, conceiving that the 
system of electing all the members of the House of 
Representatives from a State by general ticket, as it 
was called, that is, every elector voting for as many 
names as the State was entitled to representatives in 
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that house, worked injustice to other States which did not adopt 
that system, and gave an undue preponderance of power to the 
political party which had a majority of votes in the State, 
however small, enacted that each member should be elected by a 
separate district, composed of contiguous territory. 5 Stat. 491. 


And to remedy more than one evil arising from the election 
of members of Congress occurring at different times in the 
different States, Congress, by the act of February 2, 1872, 
thirty years later, required all the elections for such members 
to be held on the Tuesday after the first Monday in November in 
1876, and on the same day of every second year thereafter. 


The frequent failures of the legislatures of the States 
to elect senators at the proper time, by one branch of the 
legislature voting for one person and the other branch for 
another person, and refusing in any manner to reconcile their 
differences, led Congress to pass an act which compelled the 
two bodies to meetin in joint convention, and fixing the day 
when this should be done, and requiring them so to meet on 
every day thereafter and vote for a senator until one was 
elected. 


In like manner Congress has fixed a day, which is to be 
the same in all States, when the electors for President and 
Vice-President shall be appointed. 


Now the day fixed for electing members of Congress has been 
established by Congress without regard to the time set for elec- 
tion of State officers in each State, and but for the fact that 
the State legislatures have, for their own accommodation, 
required State elections to be held at the same time, these 


elections would be held for congressmen alone at the time fixed 
by the act of Congress. 


Will it be denied that it is in the power of that body to 
provide laws for the proper conduct of those elections? To 
provide, if necessary, the officers who shall conduct them and 
make return of the result? And especially to provide, in an 
election held under its own authority, for security of life 
and limb to the voter while in the exercise of this function? 
Can it be doubted that Congress can by law protect the act of 
voting, the place where it is done, and the man who votes, from 


personal violence or intimidation and the election itself from 
corruption and fraud? 
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If this be so, and it is not doubted, are such powers 
annulled because an election for State officers is held at the 
same time and place? Is it any less important that the elec- 
tion of members of Congress should be the free choice of all the 
electors because State officers are to be elected at the same 


time? Ex parte Siebold, 100 U.S. 371. 


These questions answer themselves; and it is only because 
the Congress of the United States, through long habit and long 
years of forbearance, has, in deference and respect to the States, 
refrained from the exercise of these powers, that they are now 
doubted. 


But when, in the pursuance of a new demand for action, that 
body, as it did in the cases just enumerated, finds it necessary 
to make additional laws for the free, the pure, and the safe exer- 
cise of this right of voting, they stand upon the same ground and 
are to be upheld for the same reasons. 


It is said that the parties assaulted in these cases are 
not officers of the United States, and their protection in exer- 
cising the right to vote by Congress does not stand on the same 
ground. 


But the distinction is not well taken. The power in either 
case arises out of the circumstance that the function in which 
the party is engaged or the right which he is about to exercise 
is dependent on the laws of the United States. 


In both cases it is the duty of that government to see that 
he may exercise this right freely, and to protect him from violence 
while so doing, or on account of so doing. This duty does not 
arise solely from the interest of the party concerned, but from 
the necessity of the government itself, that its service shall 
be free from the adverse influence of force and fraud practised 
on its agents, ami that the votes by which its members of Congress 
and its President are elected shall be the free votes of the 
electors, and the officers thus chosen the free and uncorrupted 
choice of those who have the right to take part in that choice. 


This proposition answers also another objection to the 
constitutionality of the laws under consideration, namely, that 
the right to vote for a member of Congress is not dependent upon 
the Constitution or laws of the United States, but is governed 
by the law of each State respectively. 
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If this were conceded, the importance to the general govern- 
ment of having the actual election - the voting for those members 
- free from force and fraud is not diminished by the circumstance 
that the qualification of the voter is determined by the law of 
the State where he votes. It equally affects the government, it 
is as indispensable to the proper discharge of the great function 
of legislating for that government, that those who are to control 
this legislation shall not owe their election to bribery or 
violence, whether the class of persons who shall vote is deter- 
mined by the law of the State, or by law of the United States, 
or by their united result. 


But it is not correct to say that the right to vote for a 
member of Congress does not depend on the Constitution of the 
United States. 


The office, if it be properly called an office, is created 
by that Constitution and by that alone. It also declares how 
it shall be filled, namely, by election. 


Its language is: 


"The House of Representatives shall be composed of members 
choS$en every second year by the people of the several States, 
and the electors in each State shall have the qualifications 
requisite for electors of the most numberous branch of the State 
legislature." Article I, section 2. 


The States in prescribing the qualifications of voters for 
the most numerous branch of their own legislatures, do not do 
this with reference to the election for members of Congress. 
Nor can they prescribe the qualification for voters for those 
e@0 nomine. They define who are to vote for the popular branch 
of their own legislature, and the Constitution of the United 
States says the same persons shall vote for members of the 
Congress in that State. It adopts the qualification thus 
furnished as the qualification of its own electors for members | 
of Congress. 


It is not true, therefore, that electors for members of 
Congress owe their right to vote to the State law in any sense 
which makes the exercise of the right to depend exclusively 
on the law of the State. 
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Counsel for petitioners, seizing upon the expression found 
in the opinion of the court in the case of Minor v. Happersett, 
21 Wall. 162, that "the Constitution of the United States does 
not confer the right of suffrage upon any one,” without 
reference to the connection in which it is used, insists that 
the voters in this case do not owe their right to vote in any 
sense to that instrument. 


But the court was combating the argument that this right 
was conferred on all citizens, and therefore upon women as well 
as men. 


In opposition to that idea, it was said the Constitution 
adopts as the qualification for voters of members of Congress 
that which prevails in the State where the voting is to be done; 
therefore, said the opinion, the right is not definitely con- 
ferred on any person or class of persons by the Constitution 
alone, because you have to look to the law of the State for 
the description of the class. But the court did not intend 
to say that when the class or the person is thus ascertained, 
his right to vote for a member of Congress was not fundamentally 
based upon the Constitution, which created the office of member 
of Congress, and declared it should be elective, and pointed to 
the means of ascertaining who should be electors. 


The Fifteenth Amendment of the Constitution, by its limita- 
tion on the power of the States in the exercise of their right 
to prescribe the qualifications of voters in their own elections, 
and by its limitation of the power of the United States over 
that subject, clearly shows that the right of suffrage was con- 
sidered to be of supreme importance to the national government, 
and was not intended to be left within the exclusive control of 
the States. It is in the following language: 


"Sec. 1. The right of citizens of the United States to 
vote shall not be denied or abridged by the United States, or 
by any State, on account of race, color, or previous condition 
of servitude. 


“Sec. 2. The Congress shall have power to enforce this 
article by appropriate legislation." 


While it is quite true, as was said by this court in United 
States v. Reese, 92 U. S. 214, that this article gives no 
affirmative right to the colored man to vote, and is 
designed primarily to prevent discrimination against him 
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whenever the right to vote may be granted to others, it is 
easy to see that Onder some circumstances it may operate as 
the immediate source of a right to vote. In all cases where 
the former slave-holding States had not removed from their 
Constitutions the words "white man” as a qualification for 
voting, this provision did, in effect, confer on him the right 
to vote, because, being paramount to the State law, and a 

part of the State law, it annulled the discriminating word 
white, and thus left him in the enjoyment of the same right 

as white persons. And such would be the effect of any future 
constitutional provision of a State which should give the 
right of voting exclusively to white people, whether they be men 
or women. Neal v. Delaware, 103 U.S. 370. 


In such cases this fifteenth article of amendment does, 
proprio vigore, substantially confer on the negro the right to 


vote, and Congress has the power to protect and enforce that 
right. 


In the case of United States v. Reese, so much relied on 
by counsel, this court said in regard to the Fifteenth Amend- 
ment, that "it has invested the citizens of the United States 
with a new constitutional right which is within the protecting 
power of Congress. That right is an exemption from discrimina- 
tion in the exercise of elective franchise on account of race, 
color, or previous condition of servitude." This new constitu- 
tional right was mainly designed for citizens of African descent. 
The principle, however, that the protection of the exercise of 
this right is within the power of Congress, is as necessary to 
the right of other citizens to vote as to the colored citizen 
and to the right to vote in general as to the right to be 
protected against discrimination. 


The exercise of the right in both instances is guaranteed 
by the Constitution, and should be kept free and pure by con- 
gressional enactments whenever that is necessary. 


The reference to cases in this court in which the 
power of Congress under the first section of the Fourteenth 
Amendment has been held to relate alone to acts done under 
State authority, can afford petitioners no aid in the 
present case. For, while it may be true that acts which 
are mere invasions of private rights, which acts have 
no sanction in the statutes of a State, or which are not 
committed by any one exercising its authority, are not 
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within the scope of that amendment, it is quite a different 

matter when Congress undertakes to protect the citizen in 

the exercise of rights conferred by the Constitution of the 

United States essential to the healthy organization of the 

government itself. 
This opinion may be contrasted with those previously discussed in connec- 
tion with state qualification laws. Whereas those decisions spoke of a 
general right to vote being derived from the state, Ex parte Yarbrough 
holds that the right to vote for Congressmen is derived from the United 
States Constitution and that the national government may protect that 


right against racial discrimination without regard to the limitations of 


the Fourteenth and Fifteenth Amendments. 


c. Civil Proceedings 


Civil proceedings against racial discrimination have arisen 
under what is now 42 U.S.C. 1983. This States that: 
Civil action i ion o hts. 
Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory, 
subjects, or causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party in- 
jured in an action at law, suit in equity, or other proper 
proceeding for redress. (R.S. § 1979.) 
This provision is directed against action under color of state authority 
and it protects rights, privileges and immunities secured by the United 
States Constitution and laws. This last is similar to a provision in 
18 U.S.C. 241, interpreted in the Cruikshank and Yarbrough cases. Sec- 


tion 42 U.S.C. 1983 is broad enough to cover the guarantees of the 
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Fourteenth as well as the Fifteenth Amendment. 

Supreme Court cases which were instituted under this section, 
or its predecessors, include two cases previously discussed, Myers v. 
Anderson, and Lane v. Wilson, and two cases to be noted in this section, 
Wiley v. Sinkler and Swafford v. Templeton. In addition a number of cases, } 
to be discussed later in connection with primary elections also were begun 
under this provision, Nixon v. Herndon, Nixon v. Condon, Smith v. Allwright 
and Terry v. Adams. Likewise two cases to be discussed under registration 
arose under 42 U.S.C. 1983. These are Giles v. Harris and Giles v. 
Tess ley. | 

Wiley v. Sinkler, 179 U.S. 58 (1908) and Swafford v. Templeton, 
185 U.S. 488 (1902) held that an action against election officials for 
damages because of refusal to accept the plaintiff's vote for a Represen- 
tative involved a Federal question. The particular issue decided by the 
Supreme Court was the applicability of a statute for direct appeal in any 
case which involves the construction or application of the Constitution of 
the United States. The opinion in the Wiley case states, in part, that: 

The right to vote for members of the Congress of the 

United States is not derived merely from the Constitution 
and laws of the State in which they are chosen, but has its 


foundation in the Constitution of the United States. 


This is essentially the position taken by the Supreme Court in the Yarbrough 


case. 
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PART 4 


Supreme Court Decisions on 


Power of Congr o Supervi 
Election of Representatives 

The foremost exercise by Congress of its legislative power on 
elections was the Act of May 31, 1870, as amended by the Act of February 
28, 1871 (16 Stat. 140, 433). The 1870 Act was an exercise of Congres- 
sional Power under Article I of the Constitution as well as the Fourteenth 
and Fifteenth Amendments. Three sections, as previously noted, were held 
unconstitutional by United States v. Reese, supra, and James v. Bowman, supra. 

Most of the provision of the 1870 Act and the other Civil 
Rights laws were re-enacted in the Revised Statutes of 1873, under one 
of three categories - Civil Rights (Secs. 1977-1991), The Elective 
Franchise (Secs. 2002-2031), and Crimes Against the Elective Franchise 
and Civil Rights of Citizens (Secs. 5506-5532). A few other provisions 
were classified under the Jurisdiction of the Circuit Courts (such as 
629 (13) - (18), and 641). The sections entitled Civil Rights have been 
largely but not entirely retained (42 U.S.C. 1981-1992, 1994). The 
sections entitled The Elective Franchise falls into three subgroups. 
Sections 2002, 2003, 2004 and 2010 have been retained (18 U.S.C. 592, 
42 U.S.C. 1971(a) and 1972, and 28 U.S.C. 1344). The remaining sec- 
tions were repealed in 1894 but they were probably not of equal val- 
idity. Sections 2005-2009 dealt with the duties of election officials. 
This might constitute regulation of the manner of holding elections with- 


in the meaning of Art. I, Sec. 4 of the Constitution. However, sections 
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2005-2009 were not limited to the election of Congressmen, nor to the 
types of discrimination prohibited by the Fourteenth and Fifteenth 
Amendments. Accordingly, Sections 2005-2009 were of doubtful validity. 
Sections 2011-31 provided for the supervision of elections of Congress- 
men and were probably valid. A number of the sections were upheld by 


the Supreme Court in Ex parte Siebold, to be discussed shortly. The 


Sections of the Revised Statutes on Crimes against the Elective Franchise 


and Civil Rights which dealt expressly with the election process (Sec- 
tions 5506-7, 5511-15 and 5520-23) were repealed in 1894, Most other 
sections are general in scope and may be applied to election matters 


as well as other fields. Many have been re-enacted with some modifi- 


cations and are now 18 U.S.C. 214, 242, 372, 592, 593, 1581, 1583, and 1588,| 


A number of those sections of the Revised Statutes on the 


Elective Franchise and Crimes against the Elective Franchise, which 


dealt with the supervision of the election of Representatives in Congress 


were considered by the Supreme Court in opinions issued between 1879 and 
1894. The constitutionality of all such sections considered was upheld 
even though in one case (Blitz v. United States, 153 U.S. 3086 (1894)) 
one of two particular applications was held defective. 

E iebold, 100 U.S. 371 (1879) was the first and 
principal case in which the Supreme Court upheld national legislation 
for the supervision of Congressional elections. This case arose on a 


petition by state election officials for a writ of habeas corpus. They 
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had been charged with interfering with deputy United States marshals 
and with election supervisors appointed by a United States Court to 
oversee an election in which a member of Congress was chosen. 
The principal issue was whether the statutes on which the 
indictments were based could be sustained under Art. I, Sec. 4 of the 
Constitution. The petitioners contended that while Congress could 
assume the entire regulation of Congressional elections, it could 
not partially supplement state regulations. The Supreme Court dis- 
agreed. It said among other things that the national legislation 
supersedes the state laws as far as they are inconsistent; also that 
Congress could punish state officials for their failure to comply 
with both state and national laws affecting Congressional elections. 
The opinion of the Supreme Court sets forth the statutes 
on which the indictments were based. This part of the opinion and the 
Court's discussion of the constitutionality of the statutes follows: 
The sections of the law on which these indictments 
are founded, and the validity of which is sought to be 
impeached for unconstitutionality, are summed up by the 
counsel of the petitiéners in their brief as follows 
(omitting the comments thereon): -- 

The counsel say: -- 

"These cases involve the question of the constitu- 
tionality of certain sections of title xxvi of the Re- 
vised Statutes, entitled “The Elective Franchise.’ 

“SECT. 2011. The judge of the Circuit Court of the 
United States, wherein any city or town having upwards of 
twenty thousand inhabitants is situated, upon being in- 
formed by two citizens thereof, prior to any registration 


of voters for, or any election at which a representative or 
delegate in Congress is to be voted for, that it is 
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their desire to have such registration or election quarded 
and scrutinized, shall open the Circuit Court at the most 
convenient point in the circuit. 


"SECT. 2012. The judge shall appoint two supervisors of 
election for every election district in such city or town. 


“SECT. 2016. The supervisors are authorized and 
required to attend all times and places fixed for registra- 
tion of voters, to challenge such as they deem proper; to 
cause such names to be registered as they may think proper 
to be so marked; to inspect and scrutinize such register of 
voters; and for purposes of identification to affix their 
signatures to each page of the original list. 


“SECT. 2017. The supervisors are required to attend the 
times and places for holding elections of representatives or 
delegates in Congress, and of counting the votes cast; to 
challenge any vote the legality of which they may doubt; to 
be present continually where the ballot-boxes are kept, until 
every vote cast has been counted, and the proper returns made, 
required under any law of the United States, or any State, 
territorial, or municipal law; and to personally inspect and 
scrutinize at any and all times, on the day of election, the 
manner in which the poll-books, registry lists, and tallies 
are kept; whether the same are required by any law of the 
United States, or any State, territorial, or municipal laws. 


“SECT. 2021. requires the marshal, whenever any election 
at which representatives or delegates in Congress are to be 
chosen, upon application by two citizens in cities or towns 
of more than twenty thousand inhabitants, to appoint special 
deputy marshals, whose duty it shall be to aid and assist the 
supervisors in the discharge of their duties, and attend with 
them at all registrations of voters or election at which 
representatives to Congress may be voted for. 


"SECT. 2022. requires the marshal, and his general and 
special deputies, to keep the peace and protect the super- 
visors in the discharge of their duties; preserve order at 
such place of registration and at such polls; prevent 
fraudulent registration and voting, or fraudulent conduct 
on the part of any officer of election, and immediately to 
arrest any person who commits, or attempts to commit, any 
of the offences prohibited herein, or any offence against 
the laws of the United States." 


—— 
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The counsel then refer to and summarize sects. 5514, 5515, 
and 5522 of the Revised Statutes. Sect. 5514 merely relates to 
a question of evidence, and need not be copied. Sects. 5515 
and 5522, being those upon which the indictments are directly 
framed, are proper to be set out in full. They are as follows: -- 


"SECT. 5515. Every officer of an election at which any 
representative or delegate in Congress is voted for, whether 
such officer of election be appointed or created by or under 
any law or authority of the United States, or by or under any 
State, territorial, district, or municipal law or authority, 
who neglects or refuses to perform any duty in regard to such 
election required of him by any law of the United States, or of 
any State or Territory thereof; or who violates any duty so 
imposed; or who knowingly does any acts thereby unauthorized, 
with intent to affect any such election, or the result thereof; 
or who fraudulently makes any false certificate of the result 
of such election in regard to such representative or delegate; 
or who withholds, conceals, or destroys any certificate of 
record so required by law respecting the election of any such 
representative or delegate; or who neglects or refuses to make 
and return such certificate as required by law; or who aids, 
counsels, procures, or advises any voter, person, or officer 
to do any act by this or any of the preceding sections made a 
crime, or to omit to do any duty the omission of which is by 
this or any of such sections made a crime, or attempts to do 
so, shall be punished as prescribed in sec. 5511." 


"SECT. 5522. Every person, whether with or without 
any authority, power, or ptocess, or pretended authority, 
power, Or process, of any State, Territory, or municipality, 
who obstructs, hinders, assaults, or by bribes, solicitations, 
or otherwise, interferes with or prevents the supervisors of 
election, or either of them, or the marshal or his general 
or special deputies, or either of them, in the performance 
of any duty required of them, or either of them, or which 
he or they, or either of them, may be authorized to perform 
by any law of the United States, in the execution of pro- 
cess or otherwise, or who, by any of the means before men- 
tioned, hinders or prevents the free attendance and presence 
at such places of registration, or at such polls of election, 
or full and free access and egress to and from any such place 
of registration or poll of election, or in going to and from 
any such place of registration or poll of election, or to and 
from any room where any such registration or election or 
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canvass of votes, or of making any returns or certificates 
thereof, may be had, or who molests, interferes with, removes, 
or ejects from any such place of registration or poll of 
election, or of canvassing votes cast thereat, or of making 
returns or certificates thereof, any supervisor of election, 
the marshal, or his general or special deputies, or either 
of them; or who threatens, or attempts, or offers to do so, 
or refuses or neglects to aid and assist any supervisor of 
election, or the marshal or his general or special deputies, 
or either of them, in the performance of his or their duties, 
when required by him or them, or either of them, to give such 
aid and assistance, ghall be liable to instant arrest without 
process, and shall be punished by imprisonment not more than 
two years, or bya fine of not more than $3,000, or by both 
such fine and imprisonment, and shall pay the cost of the 
prosecution.” 


These portions of the Revised Statutes are taken from 
the act commonly known as the Enforcement Act, approved 
May 31, 1870, and entitled "An Act to enforce the right of 
citizens of the United States to vote in the several States 
of this Union, and for other purposes;" and from the supple- 
ment of that act, approved Feb. 28, 1871. They relate to 
elections of members of the House of Representatives, and 
were an assertion, on the part of Congress, of a power to 
pass laws for regulating and superintending said elections, 
and for securing the purity thereof, and the rights of 
citizens to vote thereat peaceably and without molestation. 
It must be conceded to be a most important power, and of a 
fundamental character. In the light of recent history, and 
of the violence, fraud, corruption, and irregularity which 
have frequently prevailed at such elections, it may easily 
be conceived that the exertion of the power, if it exists, 


may be necessary to the stability of our frame of govern- 
ment. 


The counsel for the petitioners, however, do not deny 
that Congress may, if it chooses, assume the entire regula- 
tion of the elections of representatives; but they contend 
that it has no constitutional power to make partial regula- 
tions intended to be carried out in conjunction with regula- 
tions made by the States. 


The general positions contended for by the counsel of 
the petitioners are thus stated in their brief: -- 


“We shall attempt to establish these propositions: -- 
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"1. That the power to make regulations as to the times, 
places, and manner of holding elections for representatives 
in Congress, granted to Congress by the Constitution, is an 
exclusive power when exercised by Congress. 


"2. That this power, when so exercised, being exclusive 
of all interference therein by the States, must be so exer- 
cised as not to interfere with or come in collision with regula- 
tions presented in that behalf by the States, unless it provides 
for the complete control over the whole subject over which it 
is exercised. 


"3. That when put in operation by Congress it must take 
the place of all State regulations of the subject regulated, 
which subject must be entirely ard completely controlled and 
provided for by Congress.” 


We are unable to see why it necessarily follows that, 
if Congress makes any regulations on the subject, it must 
assume exclusive control of the whole subject. The Consti- 
tution does not say so. 


The clause of the Constitution under which the power 
of Congress, as well as that of the State legislatures, to 
regulate the election of senators and representatives 
arises, is as follows: "The times, places, and manner 
of holding elections for senators and representatives shall 
be prescribed in each State by the legislature thereof; but 
the Congress may at any time, by law, make or alter such 
regulations, except as to the place of choosing Senators.” 


It seems to us that the natural sense of these 
words is the contrary of that assumed by the counsel of 
the petitioners. After first authorizing the State to 
prescribe the regulations, it is added, “The Congress may 
at_any time, by law, make or alter such regulations.” 
“Make or alter:” What is the plain meaning of these 
words? If not under the prepossession of some abstract 
theory of the relations between the State and national 
governments, we should not have any difficulty in under- 
standing them. There is no declaration that the regula- 
tions shall be made either wholly by the State legislatures 
or wholly by Congress. If Congress does not interfere, of 
course they may be made wholly by the State; but if it 
chooses to interfere, there is nothing in the words to 
prevent its doing so, either wholly or partially. On the 
contrary, their necessary implication is that it may do 
either. It may either make the regulations, or it may 
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alter them. If it only alters, leaving, as manifest convenience 
requires, the general organization of the polls to the State, 
there results a necessary co-operation of the two governments 

in regulating the subject. But no repugnance in the system 

of regulations can arise thence; for the power of Congress 

over the subject is paramount. It may be exercised as and when 
Congress sees fit to exercise it. When exervised, the action of 
Congress, so far as it extends and conflicts with the regula- 
tions of the State, necessarily supersedes them. This is implied 
in the power to “make or alter.” 


Suppose the Constitution of a State should say, "The 
first legislature elected under this Constitution may by law 
regulate the election of members of the two Houses; but any 
subsequent legislature may make o~ a‘ter such regulations,” 

-- could not a subsequent legislature modify the regulations 
made by the first legislature without making an entirely new 
set? Would it be obliged to go over the whole subject anew? 
Manifestly not: it could alter or modify, add or subtract, 

in its discretion. The greater power, of making wholly new 
regulations, would include the lesser, of only altering or 
modifying the old. The new law, if contrary or repugnant to 
the old, would so far, and so far only, take its place. If 
consistent with it, both would stand. The objection, so often 
repeated, that such an application of congressional regula- 
tions to those previously made by a State would produce a 
clashing of jurisdictions and a conflict of rules, loses sight 
of the fact that the regulations made by Congress are para- 
mount to those made by the State legislature; and if they con- 
flict therewith, the latter, so far as the conflict extends, 
ceases to be operative. No clashing can possibly arise. 

There is not the slightest difficulty in a harmonious combina- 
tion into one system of the regulations made by the two sover- 
eignties, any more than there is in the case of prior and 
subsequent enactments of the same legislature. 


Congress has partially regulated the subject heretofore. 
In 1842, it passed a law for the election of representatives 
by separate districts, and, subsequently, other laws fixing 
the time of election, and directing that the elections shall 
be by ballot. No one will pretend, at least at the present 
day, that these laws were unconstitutional because they only 
partially covered the subject. 


The peculiarity of the case consists in the concurrent 
authority of the two sovereignties, State and National, over 
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the same subject-matter. This, however, is not entirely with- 
out a parallel. The regulation of foreign and interstate com- 
merce is conferred by the Constitution upon Congress. It is 
not expressly taken away from the States. But where the 
subject-matter is one of a national character, or one that 
requires a uniform rule, it has been held that the power of 
Congress is exclusive. On the contrary, where neither of 

these circumstances exist, it has been held that State regula- 
tions are not unconstitutional. In the absence of congressional 
regulation, which would be of paramount authority when adopted, 
they are valid and binding. 


SHERSRSRASAS SAEED 


So in the case of laws for =-cu's*inyg the elections of 
representatives to Congress. The State may make regulations 
on the subject; Congress may make reguiations on the same 
subject, or may alter or add to those already made. The 
paramount character of those made by Congress has the effect 
to supersede those made by the State, so far as the two are 
inconsistent, and no farther. There is no such conflict 
between them as to prevent their forming a harmonious system 
perfectly capable of being administered and carried out as 
such. 


As to the supposed conflict that may arise between the 
officers appointed by the State and national governments 
for superintending the election, no more insuperable diffi- 
culty need arise than in the application of the regula- 
tions adopted by each respectively. The regulations of Con- 
gress being constitutionally paramount, the duties imposed 
thereby upon the officers of the United States, so far as 
they have respect to the same matters, must necessarily be 
paramount to those to be performed by the officers of the 
State. If both cannot be performed, the latter are pro 
tanto superseded and cease to be duties. If the power of 
Congress over the subject is supervisory and paramount, 
as we have seen it to be, and if officers or agents are 
created for carrying out its regulations, it follows as a 
necessary consequence that such officers and agents must 
have the requisite authority to act without obstruction or 
interfercnce from the officers of the State. No greater 
subordination, in kind or degree, exists in this case than 
in any other. It exists to the same extent between the 
different officers appointed by the State, when the State 
alone regulates the election. One officer cannot interfere 
with the duties of another, or obstruct or hinder him in 
the performance of them. Where there is a disposition to act 
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harmoniously, there is no danger of disturbance between those 
who have different duties to perform. When the rightful 
authority of the general government is once conceded and 
acquiesced in, the apprehended difficulties will disappear. 
Let a spirit of national as well as local patriotism once 
prevail, let unfounded jealousies cease, and we shall hear 

no more about the impossibility of harmonious action between 
the national and State governments in a matter in which they 
have a mutual interest. 


As to the supposed imcompatibility of independent sanc- 
tions and punishments imposed by the two governments, for the 
enforcement of the duties required of the officers of election, 
and for their protection in the performance of those duties, 
the same considerations apply. While the State will retain 
the power of enforcing such of its own regulations as are not 
superseded by those adopted by Congress, it cannot be disputed 
that if Congress has power to make regulations it must have 
the power to enforce them, not only by punishing the delinquency 
of officers appointed by the United States, but by restraining 
and punishing those who attempt to interfere with them in the 
performance of their duties; and if, as we have shown, Congress 
may revise existing regulations, and add to or alter the same 
as far as it deems expedient, there can be as little question 
that it may impose additional penalties for the prevention of 
frauds committed by the State officers in the elections, or for 
their violation cf any duty relating thereto, whether arising 
fromthe common law or from any other law, State or national. 
Why not? Penalties for fraud and delinquency are part of the 
regulations belonging to the subject. .If Congress, by its 
power to make or alter the regulations, has a general super- 
visory power over the whole subject, what there to preclude 
it from imposing additional sanctions and penalties to prevent 
such fraud and delinquency? 


It is objected that Congress has no power to enforce 
State laws or to punish State officers, and especially has 
no power to punish them for violating the laws of their own 
State. As a general proposition, this is undoubtedly true; 
but when, in the performance of their functions, State 
officers are called upon to fulfil duties which they owe 
to the United States as well as to the State, has the former 
no means of compelling such fulfilment? Yet that is the 
case here. It is the duty of the States to elect repre- 
sentatives to Congress. The due and fair election of 
these representatives is of vital importance to the United 
States. The government of the United States is no 
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less concerned in the transaction than the State government 
is. It certainly is not bound to stand by as a passive 
spectator, when duties are violated and outrageous frauds 
are committed. It is directly interested in the faithful 
performance, by the officers of election, of their respective 
duties. Those duties are owed as well to the United States 
as to the State. This necessarily follows from the mixed 
character of the transaction,--State and national. A viola- 
tion of duty is an offence against the United States, for 
which the offender is justly amenable to that government. No 
official position can shelter him from this responsibility. 
In view of the fact that Congress has plenary and paramount 
jurisdiction over the whole subject, it seems almost absurd 
to say that an officer who receives or has custody of the 
ballots given for a representativs ~i2e neo duty to the 
national government which Congress can enforce; or that an 
officer who stuffs the ballot-box cannot be made amenable 

to the United States. If Congress has not, prior to the 
passage of the present laws, imposed any penalties to pre- 
vent and punish frauds and violations of duty committed 

by officers of election, it has been because the exigency 
has not been deemed sufficient to require it, and not 
because Congress had not the requisite power. 


The objection that the laws and regulations, the viola- 
tion of which is made punishable by the acts of Congress, are 
State laws and have not been adopted by Congress, is no 
sufficient answer to the power of Congress to impose punish- 
ment. It is true that Congress has not deemed it necessary 
to interfere with the duties of the ordinary officers of 
election, but has been content to leave them as prescribed 
by State laws. It has only created additional sanctions for 
their performance, and provided means of supervision in order 
more effectually to secure such performance. The imposition 
of punishment implies a prohibition of the act punished. 

The State laws which Congress sees no occasion to alter, but 
which it allows to stand, are in effect adopted by Congress. 

It simply demands their fulfilment. Content to leave the 

laws as they are, it is not content with the means provided for 
their enforcement. It provides additional means for that pur- 
pose; and we think it is entirely within its constitutional 
power to do so. It is simply the exercise of the power to make 
additional requlations. 


That the duties devolved on the officers of election 
are duties which they owe to the United States as well as 
to the State, is further evinced by the fact that they have 
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always been so regarded by the llouse of Representatives itself. of 
In most cases of contested elections, the conduct of these 


officers is examined and scrutinized by that body as a matter gre 
of right; their failure to perform their duties is often made j 
the ground of decision. Their conduct is justiy regarded as Si 
subject to the fullest exposure; and the right to examine them 

personally, and to inspect all their proceedings and papers, 55 
has always been maintained. This could not be done, if the 

officers are amenable only to the supervision of the State R. 
government which appointed them. a 


Another objection made is that, if Congress can impose 
penalties for violation of State laws, the officer will be made re 
liable to double. punishment for delinquency,--at the suit of : 
the State, and at the suit of the United States. But the 
answer to this is that each government punishes for violation 
of duty to itself only. Where a person owes a duty to two 
sovereigns, he is amenable to both for its performance; and 
either may call him to account. Whether punishment inflicted 
by one can be pleaded in bar to a charge by the other for the 
same identical act, need not now be decided; although consider- 
able discussion bearing upon the subject has taken place in this 


court, tending to the conclusion that such a plea cannot be 
sustained. 


This case seems to leave little doubt about the power of Congress to enact 
legislation regulating the conduct of Congressional elections. 


Ex parte Clarke, 100 U.S. 399 (1879) decided at the same time as 


the Siebold case, upheld an indictment based on R. S. 5515. The Clarke 





case related to an Ohio official who had permitted a ballot box to be 
improperly opened at the election of a Representative. The Supreme Court 
concluded that Congress had constitutional power to enact a law for punish- | 
ing a State officer of election fot the violation of a State statute in 
reference to an election of a representative in Congress. (100 U.S. at 404) 


United States v. Gale, 109 U.S. 65 (1883) upheld an indict- 


ment based on R. S. 5512 and 5515. The case involved the conviction 
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of Florida officials for removing and substituting ballots at a Con- 
gressional election. The Supreme Court based this holding upon the 


Siebold and Clarke cases which, it said, decided that R. S. 5512 and 





5515 were valid. However, the opinions in these two cases considered 
R. S. 5515 but not R. S. 5512 and the offense involved in the Gale 
case is covered by R. S. 5515 as weli as R. S. 5512. The last section 
read as follows: 


SEC. 5512. If, at any registration of voters for an 
election for Representative or Delegate in the Congress of 
the United States, any person knowingly personates and 
registers, or attempts to register, in the name of any 
other person, whether living, dead, or fictitious, or 
fraudulently registers, or fraudulently attempts to regis- 
ter, not having a lawful right so to do; or does any un- 
lawful act to secure registration for himself or any other 
person; or by force, threat, menace, intimidation, bribery, 
reqard, or offer, or promise thereof, or other unlawful 
means, prevents or hinders any person having a lawful right 
to register from duly exercising such right; or compels or 
induces by any of such means, or other unlawful means, any 
officer of registration to admit to registration any per- 
son not legally entitled thereto, or interferes in any 
manner with any officer of registration in the discharge 
of his duties, or by any such means, or other unlawful 
means, induces any officer of registration to violate or 
refuse to comply with his duty or any law regulating the 
same; or if any such officer knowingly and willfully 
registers as a voter any person not entitled to be regis- 
tered, or refuses to so register any person entitled to 
be registered; or if any such officer or other person 
who has any duty to perform in relation to such registra- 
tion or election, in ascertaining, announcing, or declar- 
ing the result thereof, or in giving or making any certifi- 
cate, document, or evidence in relation thereto, know- 
ingly neglects or refuses to perform any duty required 
by law, or violates any duty imposed by law, or does 
any act unauthorized by law relating to or affecting 
such registration or election, or the result thereof, or 
any certificate, document, or evidence in relation thereto, 
or if any person aids, counsels, procures, or advises, any 
such voter, person, or officer to do any act hereby made a 
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crime, or to omit any act the omission of which is hereby 

made a crime, every such person shall be punishable as 

prescribed in the preceding section. | 
This section deals largely with the registration of voters but the case 
presented to the Supreme Court dealt with falsifying ballots rather than 
any offense relating directly to registration. 

In re Coy, 127 U.S. 731 (1888) upheld an indictment which 
involved R. S. 5511, 5512, and 5515, and denied a writ of habeas corpus 
to certain Indiana officials. They had been convicted, under the con- 
spiracy statute, R. S. 5440 (now 18 U.S.C. 371) of conspiring to commit 
the offense of allowing unauthorized persons access to election documents, 
which the persons then falsified. The officials contended that this was 
no more than a state offense because the purpose of the conspiracy was 
to falsify records relating to state elections. The Supreme Court 


rejected this contention, pointing out that unauthorized access providing 


opportunity for falsification is an offense even without falsification. Th 
R. S. 5440 and 5511 read as follows: 18 
SEC. 5440. If two or more persons conspire either to ' R. 


commit any offence against the United States, or to defraud 
the United States in any manner or for any purpose, and one 
or more of such parties do any act to effect the object of 


the conspiracy, all the parties to such conspiracy shall be t 
liable to a penalty of not less than one thousand dollars 
and not more than ten thousand dollars, and to imprison- g 


ment not more than two years. 


SEC. 5511. If, at any election for representative 
or Delegate in Congress, any person knowingly personates 
and votes, or attempts to vote, in the name of any 
other person, whether living, dead, or fictitious; or 
votes more than once at the same election for any 
candidate for the same office; or votes at a place 
where he may not be lawfully entitled to vote; or 
votes without having a lawful right to vote; or does 
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any unlawful act to secure an opportunity to vote for him- 
self, or any other person; or by force, threat, intimida- 
tion, bribery, reward, or offer thereof, unlawfully prevents 
any qualified voter of any State, or of any Territory, 
from freely exercising the right of suffrage, or by any 
such means induces any voter to refuse to exercise such 
right, or compels, or induces, by any such means, any 
officer of an election in any such State or Territory 

to receive a vote from a person not legally qualified 

or entitled to vote; or interferes in any manner with 

any officer of such election in the discharge of his 
duties; or by any such means, or other unlawful means, 
induces any officer of an election or officer whose duty 
it is to ascertain, announce, or declare the result of 
any such election, or give or make any certificate, docu- 
ment, or evidence in relation thereto, to violate or re- 
fuse to comply with his duty or any law regulating the 
same; or knowingly receives the vote of any person not 
entitled to vote, or refuses to receive the vote of any 
person entitled to vote, or aids, counsels, procures, or 
advises any such voter, person, or officer to do any act 
hereby made a crime, or omit to do any duty the omission 
of which is hereby made a crime, or attempt to do so, he 
shall be punished by a fine of not more than five hundred 
dollars, or by imprisonment not more than three years, or 
by both, and shall pay the costs of the prosecution. 


The documents involved in this case included record books, and certified 
lists of voters. Even though the indictments were based in part on 
R. S. 5512, the conduct of registration seems not to have been involved. 
The Supreme Court's opinion includes the following statements on 
the validity of the laws involved and on the relationship of the national 
government and the states: 
Section 5515 makes it an offence for any officer of an 
election, at which any Representative or Delegate in Congress 
is voted for, "who withholds, conceals or destroys any 
certificate of record so required by law respecting the 
election of any such Representative or Delegate; or who 


neglects or refuses to make and return such certificate as 
required by law; or who aids, counsels, procures, or advises 
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any voter, person, or officer to do any act by this or 
any of the preceding sections made a crime, or to omit 
to do any duty the omission of which is by this or any 
of such sections made a crime, or attempts to do so. 


These statutes of the United States, first pre- 
scribing a punishment for a conpsiracy to commit an 
offence against its laws, supplemented or preceded by 
federal laws made for the security and protection of 
the elections held for Representatives. and Delegates 
to Congress, confer authority to punish a conspiracy 
to prevent or interfere with that security, by pro- 
ceedings in the federal courts. The difficulty and 
delicacy of the position arises from the circumstance 
that Congress, instead of passing laws for the election 
of such members and delegates from the States and 
Territories under the supervision of its own officers 
and at time when no other elect*onsr ere held, has 
remitted to the States the duty of providing for such 
elections. It follows that in all cases where a member 
of Congress is elected from a State, that he is voted 
for at an election held under the laws of the State, which 
provide for holding other elections at the same time and 
place, under the direction of the same officers, at which 
ballots are cast for a great number of state and local 
officers. The same judges, inspectors, and clerks pre- 
side and conduct the election for all these different 
offices. The votes for members of Congress are generally 
put into the same box with those cast for the various 
state and municipal officers. They are generally printed 
upon ballots composed of one piece of paper, containing a 
long list of names, including those of the candidate for 
Representative in Congress, state, county and municipal 
officers. 


While the Federal Government has not thought it 
advisable to provide for separate election for Congress- 
men, nor to interfere with the general laws for the conduct 
of those elections passed by the States, it has enacted the 
sections above referred to, and among others those for the 
punishment of persons who violate the election laws at an 
election where votes are cast for a member of Congress. In 
doing this they have adopted the laws of the State, and they 
have provided that persons who violate them at such an elec- 
tion, that is, where a member is voted for, shall be punished 
by the provisions of the statutes of the United States and 
by proceedings in the federal courts. 
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This anomalous condition makes the question of the 
applicability of the laws of Congress on this subject to 
offences under the state statutes for the regulation of 
the casting, returning, and counting of votes somewhat 
complex; but the power, under the Constitution of the 
United States, of Congress to make such provisions as 
are necessary to secure the fair and honest conduct of 
an election at which a member of Congress is elected, as 
well as the preservation, proper return, and counting of 
the votes cast thereat, and, in fact, whatever is neces- 
sary to an honest and fair certification of such election, 
cannot be questioned. The right of Congress to do this, 
by adopting the statutes of the States, and enforcing 
them by its own sanctions, is conceded by counsel to be 
established. 


This reiterates the principle noted in previous cases that, within the 
sphere of regulating the manner of holding elections of Representatives 
in Congress, the national government has power which, when exercised, 
is superior to the power of the States. 

Blitz v. United States, 152 U.S. 306 (1894) involved a con- 
viction on two counts under R.S. 5511. One count was that the defendant 
used the name of another person in voting at an election at which both 
a Representative in Congress and state officers were to be elected. 
This charge was held defective because it could be satisfied by a vote 
for only state officers, which would be punishable only by the state. 
The defect. was in the manner of framing the indictment rather than in 
the validity of the statute under which it was drawn. The other count 
charged the defendant with voting more than once for a Representative 


in Congress and the Supreme Court upheld the conviction in this respect. 
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PART 5 
Ok 
Supreme Court Decisions on Conspiracies $1 
Against the Integrity of 
National Elections O1 
Se 
The repeal in 1894 of most of the national legislation dealing | 
t 
expressly with elections accentuated the question of whether the remain- , 
s 
ing laws, particularly the criminal conspiracy statutes, were applicable 
a 
against activities interfering with the nrocess of national elections. 
t 
Controversies of this nature arose under two statutes: what is now d 
18 U.S.C. 241 (previously discussed in the Cruikshank, Yarbrough and : 


other cases), and what is now 18 U.S.C. 371 (mentioned previously in 
discussing In re Coy). The Supreme Court has upheld the application 
of 10 U.S.C. 241 (or its predecessor) against election officials for 
voting irregularities in Congressional elections, United States v. 
Mosley, 238 U.S. 303 (1915), and United States v. Saylor, 332 U.S. 385 
(1944), but has held that 18 U.S.C, 371 and 241 do not extend to bribing 
voters at a Congressional election, United States v. Gradwell, 243 U.S, 
476 (1917) and United States v. Bathgate, 2146 U.S. 220 (1918). The 
decision in the Saylor case may cast some doubt upon the Bathgate decision 
United States v. Mosley, 238 U.S. 383 (1915) held that the 
rights secured by the United States Constitution include the right to 


have one's vote for a Congressional candidate honestly and fairly 


counted. The case involved the indictment of election officials in 
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Oklahoma for failing to include the vote of eleven precincts on Congres- 
sional candidates. The indictment was issued under Section 19 of the 
Criminal Code which is now 18 U.S.C. 241 and which was derived from 
Section 6 of the Civil Rights Act of 1870. The defendants claimed 
that this section did not embrace interference with voting because that 
subject had been specifically dealt with in Section 4 of the 1870 Act 
and that section had been repealed in 1894. The Court called attention 
to difference between the two sections of the 1870 Act, Section 6 being 
directed against acts of violence and imposing heavier penalties. 
Moreover, the Court said, subsequent modifications have broadened the 
scope of the provision. The Court concluded that the past should not 
affect the present to the extent of denying citizens the protection 
which the section "most reasonably affords." A dissent points out that 
this was the first time in the 45 year life of the statute that it had 
been instituted against an election officer. However, it was also applied 
against officials in the Guinn case, supra, decided the same day. 
United States v. Gradwell, 243 U.S. 476 (1917) includes a 
comprehensive review of the exercise by Congress of its power to 
legislate in respect of elections of Representatives. The case 
involved the meaning of what was then Section 37 of the Criminal 
Code (formerly R.S. 5440 and now 18 U.S.C. 371). This provision 
punished conspiracies "to commit any offense against the United 


States, or to defraud the United States." The defendants were 
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charged with conspiring to bribe voters at an election of the member of 
the House of Representatives from Rhode Island. The issue was whether 
such an action was an offense against the United States. The Supreme 
Court held that it was not at that time an offense against the United 
States because it had been embraced in legislation which Congress 
repealed in 1894. Accordingly, the import of the decision is not that 
Congress lacked power to punish such an offense but rather that Congress 
had decided not to punish it. The cpinion inc'udes a historical review 
of the extent to which Congress has exercised its authority under Art.-I, 


Sec. 4 of the Constitution: 


The power of Congress to deal with the election of 
Senators and Representatives is derived from § 4, Article 
1 of the Constitution of the United States, providing that: 


“The times, places and manner of holding elections for 
Senators and Representatives, shall be prescribed in each 
State by the Legislature thereof; but the Congress may at any 
time by law make or alter such regulations, except as to the 
places of choosing Senators." 


Whatever doubt may at one time have existed as to the 
extent of the power which Congress may exercise under this 
constitutional sanction in the prescribing of regulations 
for the conduct of elections for Representatives in Congress 
or in adopting regulations which States have prescribed for 
that purpose has been settled by repeated decisions of this 
court, in Ex parte Siebold, 100 U.S. 371, 391 (1879); Ex 
parte Clarke, 100 U.S. 399 (1879); Ex parte Yarbrough, 110 


U.S. 651 (1684); and in United States v. Mosley, 238 U.S. 383 
(1915). 


Although Congress has had this power of regulating 
the conduct of congressional elections from the organi- 
zation of the Government, our legislative history upon 
the subject shows that, except for about twenty-four 
of the one hundred and twenty-eight years since the 
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Government was organized, it has been its policy to leave such 
regulations almost entirely to the States, whose representa- 
tives Congressmen are. For more than 50 years no congressional 
action whatever was taken on the subject until 1842 when a 

law was enacted requiring that Representatives be elected 

by Districts (5 Stat. 491), thus doing away with the prac- 

tice which had prevailed in some States of electing on a single 
state ticket all of the Members of Congress to which the State 
was entitled. 


Then followed twenty-four years more before further action 
was taken on the subject when Congress provided for the time 
and mode of electing United States Senators (14 Stat. 243) and 
it was not until four years later, in 1870, that, for the first 
time, a comprehensive system for dealing with congressional 
elections was enacted. This system was comprised in §§ 19, 

20, 21 and 22 of the Act approved May 31, 1870, 16 Stat. 144; 
in §§ 5 and 6 of the Act approved July 14, 1870, 16 Stat. 254; 
and in the Act amending and supplementing these acts, approved 
June 10, 1872, 17 Stat. 347, 348, 349, 


These laws provided extensive regulations for the conduct 
of congressional elections. They made unlawful, false registra- 
tion, bribery, voting without legal right, making false returns 
of votes ¢ast, interfering in any manner with officers of elec- 
tion and the neglect of any such officer of any duty required 
of him by state or federal law; they provided for appointment 
by Circuit Judges of the United States of persons to attend 
at places of registration and at elections, with authority to 
challenge any person proposing to register or vote unlawfully, 
to witness the counting of votes and to identify by their 
signatures the registration of voters and election tally sheets; 
and they made it lawful for the marshals of the United States 
to appoint special deputies to preserve order at such elections, 
with authority to arrest for any breach of the peace committed 
in their view. 


These laws were carried into the revision of the United 
States Statutes of 1873-4, under the title "Crimes against 
the Elective Franchise and Civil Rights of Citizens,” Rev. 
Stats., §§ 5506 to 5532, inclusive. 


It will be seen from this statement of the important 
features of these enactments that Congress by them com- 
mitted to federal officers a very full participation in the 
process of the election of Congressmen, from the registration 
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of voters to the final certifying of the results, and that 

the control thus established over such elections was compre- 
hensive and complete. It is a matter of general as of legal 
history that Congress, after twenty-four years of experience, 
returned to its former attitude toward such elections and 
repealed all of these laws with the exception of a few sec- 
tions not relevant here. Act approved February 8, 1894, 28 
Stat. 36. This repealing act left in effect as apparently 
relating to the elective franchise, only the provisions contained 
in the eight sections of Chapter 3 of the Criminal Code, §§ 19 
to 26, inclusive, which have not been added to or substantially 
modified during the twenty-three years which have since elapsed. 


The policy of thus entrusting the conduct of elections 
to state laws, administered by state officers, which has pre- 
vailed from the foundation of the Government to our day, with 
the exception, as we have seen, of twenty-four years, was 
proposed by the makers of the Constitution and was entered 
upon advisedly by the people who adopted it, as clearly appears 
from the reply of Madison to Monroe in the debates in the 
Virginia Convention, saying that: 


“It was found impossible to fix the time, place, and manner, 
of election of representatives in the constitution. It was found 
necessary to leave the regulation of these, in the first place, 
to the state governments, as being best acquainted with the 
situation of the people, subject to the control of the general 
government, in order to enable it to produce uniformity, and 
prevent its own dissolution. ... Were they exclusively 
under the control of the state governments, the general govern- 
ment- might easily be dissolved. But if they be regulated 
properly by the state legislatures, the congressional control 
will very probably never be exercised. The power appears to 
me satisfactory, and as unlikely to be abused as any part of 
the constitution.” Records of the Federal Convention, Farrand, 
vol. 3, p. Sil. 


And, in Essay No. LIX of the Federalist, Hamilton writes: 


"They [the convention] have submitted the regulation 
of elections for the federal government, in the first in- 
stance, to the local administrations, which, in ordinary 
cases, and when no improper views prevail, may be both 
more convenient and more satisfactory; but they have 
reserved to the national authority a right to interpose, 
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whenever extraordinary circumstances might render that inter- 
position necessary to its safety.” 


With it thus clearly established that the policy of 
Congress for so great a part of our constitutional life has 
been, and now is, to leave the conduct of the election of its 
members to state laws, administered by state officers, and 
that whenever it has assumed to regulate such elections it 
has done so by positive and clear statutes, such as were 
enacted in 1870, it would be a strained and unreasonable con- 
struction to apply to such elections this § 37, originally a 
law for the protection of the revenue and for now fifty years 
confined in its application to “Offenses against the Operations 
of the Government” as distinguished from the processes by which 
men are selected to conduct such operations. 


When to all this we add that there are no common-law 
offenses against the United States (United States v. Hudgon, 
7 Cranch, 32; United States v. Eaton, 144 U.S. 677), that 
before a man can be punished as a criminal under the federal 
law his case must be “plainly and unmistakably” within the 
provisions of some statute (United States v. Lacher, 134 U.S. 
624, 628), and that Congress has always under its control the 
means of defeating frauds in the election of its members by 
enacting appropriate legislation and by resort to the consti- 
tutional grant of power to judge of the elections, returns 
and qualifications of its own members, we cannot doubt that 
the District Court was right in holding that the section was 
never intended to apply to elections, and that to bribe voters 
to vote at such an election is not such a fraud upon the United 
States or upon candidates or the laws of Rhode Island as 
falls within either the terms or purposes of the section. 


United States v. Bathgate, 246 U.S. 220 (1916) held that bribery 
of voters at an election of a member of Congress, a Senator and Presidential 
electors, could not be punished under what is now 18 U.S.C. 241 because 
bribery had been an offense under laws repealed in 1894. 

United States v. Saylor, 322 U.S. 365 (1944) upheld an in- 
dictment under what is now 16 U.S.C. 241 against election officials for 


stuffing a ballot box at a Senatorial election, even though the action 
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would have been an offense under one of the provisions repealed in 18694, 
The District Court had held that the Bathgate decision was controlling 
but the Supreme Court reversed the lower court, stating that the Mosley 
case was controlling. The latter distinguished the two cases on somewhat 
insubstantial grounds, that is, that bribery was expressly mentioned in 
the repealed law and that the Mosley case was directed at the personal } 
right of the voter to have his vote honestly counted and this was not 
involved in the Bathgate case. A dissent in the Saylor case said that 
the Court was writing into the law what Congress had struck out 50 years 
before. 

The right to vote for Presidential electors was held by the 
Court of Appeals for the Eighth Circuit to depend “directly and exc lusivel) 
upon state legislation.” Walker v. United States, 93 F.2d 383, 389 } 
(8th Cir. 1937), cert. den. 303 U.S. 644, 668 (1938). The case involved )} 
indictments under what is now 18 U.S.C. 241 for counting ballots falsely. 
There were two counts, one relating to Presidential electors and the 
second to Members of Congress. The Court of Appeals affirmed convictions 
under the second count but reversed convictions under the first count. It, 
pointed out that the Yarbrough case applied to Member of Congress. The 


Court of Appeals placed Presidential electors in a different category 


for this purpose, relying upon In re Green 134 U.S. 377 (1890) and Burrough 
v. United States, 290 U.S. 534 (1934). 
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1894, PART 6 
ing Supreme Court Decisions on 
Power of Congress 

sley over Primary Elections 
newhat 
vee Supreme Court cases in 1917 and 1921 held Congress did not have 
e power to punish offenses occurring in primary elections at which a Rep- 
i. resentative or Senator was nominated in West Virginia and Michigan 
“ respectively, but in 1941 the Supreme Court held that an offense in a 
on Democratic primary in Louisiana could be punished under national legisla- 

. tion. The fact that the primary may have more finality in Louisiana than 
‘ in some other states may have been a factor in the 1941 decision but the 
_ result would probably now be sustained in respect of the primary in any 

state. 
weal | United States v. O'Toole, one of the cases decided by the Supreme 
vole, Court under the principal name of United States v. Gradwell, 243 U.S. 476 
(1917) related to a conspiracy to have unqualified persons vote in a 
sean Republican primary election for Congressman in West Virginia, The Supreme 
. a Court held that this could not be punished under what is now 18 U.S.C. 241. 
rhe Among other things the Court said that primaries were not the exclusive 
means of nominating Congressmen in West Virginia and that Congress, even when 

é providing for the supervision of Congressional elections prior to 1894, had 
irr ough 


not legislated in respect of methods of nomination. 


Newberry v. United States, 256 U.S. 232 (1921), related to the 
nomination for Senator in a Republican primary election in Michigan. The 


defendants were charged with conspiring to violate the Federal Corrupt 


50433 O—60 45 
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Practices Act. The Supreme Court held that the limitation on campaign | 
expenditures was unconstitutiona! as applied to party primaries or con- | 
ventions. Michigan was then virtually a one-party state but this seems 
not to have entered into the consideration. 

United States v. Classic, 313 U.S. 299 (1941) held that election 
commissioners of a New Orleans precinct could be punished under what are | 
now 18 U.S.C. 241 and 242 for falsely counting ballots at a Democratic pri. 
mary in which a candidate for Congress was nomigated. The Court reviewed 
the status of the primary election in Louisiana and concluded that the 
right to vote at the general election is restricted to the successful part), 
candidate at the primary. The court's opinion then includes the followin; 


- « « In fact, as alleged in the indictment, the prac- 
tical operation of the primary in Louisiana is, and has been 
since the primary election was established in 1900, to secure 
the election of the Democratic primary nominee for the Second 
Congressional District of Louisiana. 


Interference with the right to vote in the Congressional 
primary in the Second Congressional District for the choice 
of Democratic candidate for Congress is thus, as a matter of 
law and in fact, an interference with the effective choice 
of the voters at the only state of the election procedure when 
their choice is of significance, since it is at the only 
stage when such interference could have any practical effect 
on the ultimate result, the choice of the Congressman to 
represent the district. The primary in Louisiana is an 
integral part of the procedure for the popular choice of 
Congressman. The right of qualified voters to vote at the 
Congressional primary in Louisiana and to have their ballots 
counted is thus the right to participate in that choice. 
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We come then to the question whether that right is one 
secured by the Constitution. Section 2 of Article I commands 
that Congressmen shall be chosen by the people of the several 
states by electors, the qualifications of which it prescribes. 
The right of the people to choose, whatever its appropriate 
constitutional limitations, where in other respects it is 
defined, and the mode of its exercise is prescribed by state 
action in conformity to the Constitution, is a right estab- 
lished and guaranteed by the Constitution and hence is one 
secured by it to those citizens and inhabitants of the state 
entitled to exercise the right. Ex parte Yarbrough,, 110 
U.S. 651; cupited States v- Mogley, 238 U.S. 363. And see 
Hague v. C,1,0., 307 U.S. 496, 508, 513, 526, 527, 529, giving 
the same interpretation to the like phrase “rights” “secured 
by the Constitution” appearing in § 1 of the Civil Rights Act 
of 1871, 17 Stat. 13. While, in a loose sense, the right to 
vote for representatives in Congress is sometimes spoken of 
as a right derived from the states, see Minor v. Hingeaxaaiy, 
21 Wall. 162, 170; United States v. Reese, 92 U.S. 214, 21/- 
218; McPherson v. Blacker, 146 U.S. 1, 36-39; Breedlove v. 

, 902 U.S. 277, 263. This statement is true only in 
the sense that the states are authorized by the Constitution, 
to legislate on the subject as provided by § 2 of Art. I, to 
the extent that Congress has not restricted state action by the 
exercise of its powers to-regulate elections under § 4 and 
its more general power under Article I, § 8, clause 18 of 
the Constitution “to make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers.” 
See Ex parte SieBpld,, 100 U.S. 371; Ex parte Yarbrough, 
supra, 663, 664; Swafford v. Templeton, 185 U.S. 487; Wiley 
v. Sinkler, 179 U.S. 58, 64. 


Obviously included within the right to choose, se- 
cured by the Constitution, is the right of qualified 
voters within a state to cast their ballots and have them 
counted at Congressional elections. This Court has con- 
sistently held that this is a right secured by the Con- 
stitution. Ex parte Yarbrough, supra: Wiley v. Sinkler, 

United States v 


Swafford v. Templeton, supra: - Mosley, 
gupra; see Ex parte Siebold, supra; In re Coy, 127 U.S. 
731; Logan v. United States, 144 U.S. 263. And since 


the constitutional command is without restriction or 
limitation, the right, unlike those guaranteed by the 
Fourteenth and Fifteenth Amendments, is secured against 
the action of individuals as well as of states. Ex parte 


Yarbrough, supra, Logan v. United States, supra. 
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But we are now concerned with the question whether the 
right to choose at a primary election, a candidate for elec- 
tion as representative, is embraced in the right to choose 
representatives secured by Article I, § 2. We may assume 
that the framers of the Constitution in adopting that section, 
did not have specifically in mind the selection and elimina- 
tion of candidates for Congress by the direct primary any 
more than they contemplated the application of the commerce 
clause to interstate telephone, telegraph and wireless com- 
munication, which are concededly within it. But in determining 
whether a provision of the Constitution applies to a new subject 
matter, it is of little significance that it is one with which 
the framers were not familiar. For in setting up an enduring 
framework of government they undertook to carry out for the 
indefinite futre and in all the vicissitudes of the changing 
affairs of men, those fundamental purposes which the instru- 
ment itself discloses. Hence we read its words, not as we 
read legislative codes which are subject to continuous revi- 
sion with the changing course of events, but as the revelation 
of the great purposes which were intended to be achieved by 
the Constitution as a continuing instrument of government. 

Cf. Davidson v. New Orleans, 96 U.S. 97; Brown v. Walker, 

161 U.S. 591, 595; ' Robertson v. Baldwin, 165 U.S. 275, 281, 
262. If we remeber that “it is a Constitution we are expound- 
ing,” we cannot rightly prefer, of the possible meanings of 
its words, that which will defeat rather than effectuate the 
constitutional purpose. 


That the free choice by the people of representatives 
in Congress, subject only to the restrictions to be found 
in §§ 2 and 4 of Article I and elsewhere in the Constitution, 
was one of the great purposes of ovr constitutional scheme of 
government cannot be doubted. We cannot regard it as any the 
less the constitutional purpose, or its words as any the less 
guarantying the integrity of that choice, when a State, exer- 
cising its privilege in the absence of Congressional action, 
changes the mode of choice from a single step, a general 
election, of two, of which the first is the choice at a pri- 
mary of those candidates from whom, as a second step, the 
representative in Congress is to be chosen at the election. 


Nor can we say that that choice which the Constitution 
protects is restrict to the second step because § 4 of 
Article I, as a means of securing a free choice of repre- 
sentatives by the people, has authorized Congress to 
regulate the manner of elections, without making any 
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mention of primary elections. For we think that the authority 
of Congress, given by § 4, includes the authority to regulate 
primary elections when, as in this case, they are a step in 
the exercise by the people of their choice of representatives 
in Congress. The point whether the power conferred by § 4 
includes in any circumstances the power to regulate primary 
elections was reserved in United States v. Gradwell, supra, 
487. In Newberry v. United States, supra, four Justices of 
this Court were of opinion that the term “elections” in § 4 
of Article I did not embrace a primary election, since that 
procedure was unknown to the framers. A fifth Justice, who 
with them pronounced the judgment of the Court, was of opinion 
that a primary, held under a law enacted before the adoption 
of the Seventeenth Amendment, for the nomination of candi- 
dates for Senator, was not an election within the meaning of 
§ 4 of Article I of the Constitution, presumably because the 
choice of the primary imposed no legal restrictions on the 
election of Senators by the state legislatures to which their 
election had been committed by Article I, § 3. The remain- 
ing four Justices were of the opinion that a primary election 
for the choice of candidates for Senator or Representative 
were elections subject to regulation by Congress within the 
meaning of § 4 of Article I. The question then has not been 
prejudged by any decision of this Court. 


To decide it we turn to the words of the Constitution 
read in their historical setting as revealing the purpose 
of its framers, and search for admissible meanings of its 
words which, in the circumstances of their application, will. 
effectuate those purposes. As we have said, a dominant purpose 
of § 2, so far as the selection of representatives in Congress 
is concerned, was to secure to the people the right to choose 
representatives by the designated electors, that is to say, by 
some form of election. Cf. the Seventeenth Amendment as to 
popular “election” of Senators. From time immemorial an elec- 
tion to public office has been in point of substance no more 
and no less than the expression by qualified electors of their 
choice of candidates. 


Long before the adoption of the Constitution the form 
and mode of that expression had changed from time to time. 
There is no historical warrant for supposing that the 
framers were under the illusion that the method of effect- 
ing the choice of the electors would never change or that, 
if it did, the change was for that reason to be permitted 
to defeat the right of the people to choose representatives 
for Congress which the Constitution had guaranteed. The 
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right to participate in the choice of representatives for 
Congress includes, as we have said, the right to cast a 

ballot and to have it counted at the general election, 

whether for the successful candidate or not. Where the state 
law has made the primary an integral part of the procedure 

of choice, or where in fact the primary effectively controls 
the choice, the right of the elector to have his ballot counted 
at the primary is likewise included in the right protected 

by Article I, § 2. And this right of participation is pre- 
tected just as is the right to vote at the election, where the 
primary is by law made an integral part of the election 
machinery, whether the voter exercises his right im a party 
primary which invariably, sometimes or never determines the 
ultimate choice of the representative. Here, even apart from 
the circumstance that the Louisiana primary is made by law 

an integral part of the procedure of choice, the right to 
choose a representative is in fact controlled by the primary 
because, as is alleged in the indictment, the choice of candi- 
dates at the Democratic primary determines the choice of the 
elected representative. Moreover, we cannot close our eyes 

to the fact, already mentioned, that the practical influence 
of the choice of candidates at the primary may be so great 

as to affect profoundly the choice at the general election, 
even though there is no effective legal prohibition upon the 
rejection at the election of the choice made at the primary, 
and may thus operate to deprive the voter of his constitu- 
tional right of choice. This was noted and extensively com- 
mented upon by the concurring Justices in Newberry v. United 
States, supra, 263-269, 285, 287. 


Unless the constitutional protection of the integ- 
rity. of “elections” extends to primary elections, Con- 
gress is left powerless to effect the constitutional 
purpose, and the popular choice of representatives is - 
stripped of its constitutional protection save only as 
Congress, by taking over the control of state elections, 
may exclude from them the influence of the state primaries. 
Such an expedient would end that state autonomy with respect 
to elections which the Constitution contemplated that 
Congress should be free to leave undisturbed, subject 
only to such minimum regulation as it should find necessary 
to insure the freedom and integrity of the choice. Words, 
especially those of a constitution, are not to be read 
with such stultifying narrowness. The words of §§ 2 and 4 
of Article I, read in the sense which is plainly permissible 
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and in the light of the constitutional purpose, require us 
to hold that a primary election which involves a necessary 
step in the choise of candidates /for election as repre- 

sentatives in Congress, and which in the circumstances of 
this case controls that choice, is an election within the 
meaning of the constitutional provision and is subject to 
congressional regulation as to the manner of holding it. 


Not only does § 4 of Article I authorize Congress to 
regulate the manner of holding elections, but by Article I, 
§ 8, Clause 18, Congress is given authority "to make all 
laws which shall be necessary and proper for carrying into 
execution the foregoing powers and all other powers vested 
by this Constitution in the Government of the United States 
or in any department or officer thereof.” This provision 
leaves to the Congress the choise of means by which its 
constitutional powers are to be carried into execution. 
“Let the end be legitimate; let it be within the scope 
of the Constitution, and 811 means which are appropriate, 
which are plainly adapted to that end, which are not pro- 
hibited, but consist with the letter and spirit of the 
Constitution, are constitutional.” McCulloch v. Maryland, 
4 Wheat, 316, 421. That principle has been consistently 
adhered to and liberally applied, and extends to the con- 
gressional power by appropriate legislation to safeguard 
the right of choice by the people of representatives in 
Congress, secured by § 2 of Article I. 


The holding of the Supreme Court in the Clagsic case has been 
strengthened by decisions holding "all white primaries” contrary to the 
Fifteenth Amendment, and thus invalid even in state or local elections. 
The principal issue in such cases was whether a party primary constituted 
state action. The issue was considered in five Supreme Court opinions 
between 1927 and 1953 and these will be reviewed briefly. 

Nixon v. Herndon, 273 U.S. 536 (1927) held invalid a Texas 
statute denying Negroes the privilege of participating in a Democratic 


party primary. 
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Nixon v. Condon, 266 U.S. 273 (1932) held invalid a Texas perf 
statute granting the state executive committee of a political party the bire 
power to determine who was qualified to vote in a primary election. The nam 
Supreme Court heid that the executive committee acted as a delegatee of of | 
state power, because the committee itself lacked the power to determine pre 


party membership and the party convention had not acted in the matter. 
The committee’s action in excluding Negroes was deemed to be action of 


the state. 


Grovey v. Townsend, 295 U.S. 45 (1935) held a state party con- | 
vention was not an instrumentality of the state. The Texas Democratic con- 
vention had adopted a resolution that ali white citizens were qualified to 


vote. A Negro, who had been refused a vote in the primary, claimed th’s 


an 
was invalid state action. He pointed out that some aspects of the nominat- tr 
ing procedure were prescribed by state luw. However, the Supreme Court Ce 
refused to hold the action invalid. 

Smith v. Allwright, 321 U.S. 649 (1944) overruled the Grovey 

decision on the basis of United States v. Classic, 313 U.S. 229 (1941) dis- ‘ 
cussed previously. The Supreme Court in the Allwright case said that where p 
party membership is an essential qualification for voting in a primary to ‘ 


select nominees for a general election, the state makes the action of the 


party the action of the state. 


Terry v. Adams, 345 U.S. 461 (1953) held that a pre-primary elec- 


tion conducted by the “Jaybird Democratic Association” in Fort Bend \ 
County, Texas, was an integral part of the election process of the county. 


The Court found that the Democratic primary and the general election 
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perfunctorily ratified the choice made at the Jaybird election. The Jay- 
bird Association operated like a political party. Any white person whose 
name was on the official list of county voters was automatically a member 
of the Association. The Supreme Court said that the effect of the whole 


procedure is to do what the Fifteenth Amendment forbids. 


PART 7 
Po 0 i 
in Respect to Registration Necessary 


to Vote for Members of Congress 


Several sections of the legislation enacted by Congress in 1870 
and repealed in 1894 dealt directly or indirectly with the conduct of regis- 
tration but there seems to be no clear-cut action on them by the Supreme 
Court. One Section, R.S. 5512, dealt mainly with registration and indict- 
ments based upon that section and other sections were upheld in United 
States v. Gale and In re Coy, discussed previously, but the offenses dealt 
with in those cases do not appear to have involved registration. The Su- 
preme Court said that R.S. 5512 was valid but a determination on the portion 
which deals with registration was not necessary to the decisions. 

Sections 2005 to 2009, of the Revised Statutes of 1873, dealt 
with acts to be done as a prerequisite or qualification for voting, and 
with the duty of election officials to give effect to the vote of a citizen. 
These sections required persons who failed to perform such acts or duties 


to forfeit $500 to the aggrieved party. None of these sections was expressly 
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related to the election of a Representative in Congress (or a Senator). 
Thus, they could not have been sustained under Art. I, Sec. 4 of the Const. 
tution. Likewise, they are not limited to actions done on account of race, 
color or previous condition of servitude and could not have been sustained 
under the Fifteenth Amendment. In addition, there seems to be no express 
ground for bringing the sections within the scope of the Fourteenth Amend- 
ment. Thus, as written, they seem to have been of doubtful validity. 
This defect could probably have been remedied by limiting the sections to 
acts necessary to vote for Representatives. } 

Two Supreme Court decisfans in 1903 and 1904 dealt with the clain| 
of Negroes in Alabama that they had been refused registration. In both ca 
the Supreme Court held that the United States Courts lacked jurisdiction ax 
indicated that the refusal resulted from the policy of the state. The Cour 
pointed out the difficulties of reeching political action through judicial 
remedies. 

Giles v. Harris, 189 U.S. 475 (1903) held that the United States 
did not have jurisdiction of a suit in equity instituted by a Negro to 
require election officials of Montgomery County, Alabama, to register him 
and other Negroes upon the voting lists. The Supreme Court argued that the 
plaintiff was asking to be registered under a system which he claimed was 
fraudulent and that the Court could not be a party to the unlawful scheme. 


The Court also argued that the State could not be made a defendant, and if 


it was not, the mere entry of the plaintiff's name on the registration list | 


might not result in his voting. The Court indicated that the supervision 


of elections was for the political departments and not for the Courts. 
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Giles v. Teasley, 193 U.S. 146 (1904) held that the Supreme Court 
lacked jurisdiction to review a decision of the highest Alabama court in an 
action for damages by a Negro against the board of registrars for refusing 
to register him. The Court said that the board acted under a state consti- 
tutional provision and if that was invalid, the board had no power to act 
and would not be liable for refusing to register the plaintiff. The Court 
concluded that "the thing complained of, so far as it involves rights 
secured under the Federal Constitution, is the action of the State of Alabama 
in the adoption and enforcing of a constitution with the purpose of excluding 
from the exercise of the right of suffrage the negro voters of the State in 
violation of the Fifteenth Amendment.” 

The Court again referred to the difficulties which courts would 
encounter in endeavoring to reach political action. Thus, the Giles deci- 
sions relate to self-imposed limitations upon the courts, not those set 
upon the legislative branch of the government. 

While the Court decisions provide only limited evidence on the 
power of Congress to deal with the conduct of registration procedures 
necessary for voting in a Congressional election, the import of various 
court decisions is that Congress has such power, provided it keeps within 
the Constitutional limitations, that is, that it does not prescribe the 
qualifications of electors, and that any regulations prescribed relate 
to the manner of holding elections of Representatives and Senators, or 
to the prohibitions on State action set forth in the Fourteenth and Fifteenth 


Amendments. The decisions in the Yarbrough, Siebold, and Classic cases 
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indicate that the power of Congress extends to what is reasonably nec- 
essary to regulate the manner of holding Congressional elections and 


this would seem to include registration procedures and similar prerequi- 


sites to voting. 


Henry J. Merry 

Legal Analyst 
American Law Division 
February 6, 1959 
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CONSTITUTIONALITY OF NATIONAL LEGISLATION 


ON PRESIDENTIAL ELECTIONS 


Introduction 


This report supplements the report of February 6, 1959, entitled } 
Constitutionality of National Legislation on the Election of Congressmen 
and Senators, The two reports set forth information deemed useful in 
judging the validity of possible legislation by the United States Con- 
gress in respect to the administration of elections, with particular ! 
reference to the supervision of voting procedures, the regulation of 
primary elections, and the supervision of the registration of voters. 

In general, national legislation on Presidential elections 
presents a more difficult problem than national legislation on Con- 
gressional elections because of such factors as: 

(a) The selection of the President is a two-fold 
procedure, first, the appointment of Presidential Electors, 
and then the selection of a President by the Electors. The 
second step has become a formality but remains constitutionally 
intact so that a vote in a Presidential election is legally a | 
vote for Presidential Electors, In this report "Presidential 
elections" means a popular vote for Presidential Electors. 

(b) The Constitution authorizes the state legisla- 
tures to determine the manner of appointing the Presidential 
Electors, Accordingly, whether there is a vote by the people, 


who are qualified, and the manner of holding the election, 
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rest in the discretion of the state legislatures, There is, 

in respect of Presidential elections no counterpart to the 
provisions in Art. I of the Constitution authorizing Congress 
to make or alter regulations on the manner of holding elections 
of Senators and Representatives. 

(c) Even though in each State the people elect the 
Presidential Electors, the States have adopted a variety of 
practices for nominating Presidential candidates. Many states 
hold no popular vote on the nomination and in some others, elec- 
tions are merely preferential. 

(d) There are fewer Supreme Court decisions on 
Presidential elections than on Congressional elections and many 
questions have not been dealt with by the Supreme Court. More- 
over, the majority of the cases have arisen on the issue of 
state power rather than on the power of Congress. 

The report is in four parts. Part I sets forth the Constitu- 
tional and statutory provisions on the election of the President. In 
brief, the Constitution provides that the President is to be chosen by 
Electors appointed by the States, and this report deals, not with the 
means by which the Electors choose the President but rather with the 
means by which the Electors are "appointed." 

Part II reviews court decisions on the power of the states 
to legislate in respect of Presidential elections, The principal cases 


discussed are In re Green, 134 U.S. 377 (1890) on illegal voting, 
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McPherson v. Blacker, 146 U.S. 1 (1892) on election districts within 
a state, and Ray v. Blair, 343 U.S. 214 (1952) on requiring party 
loyalty of Presidential Electors, In none of these cases was a 
State held to have exceeded its authority. 


Part III reviews court decisions on the power of Congress 


to legislate on Presidential elections. The principal case discussed os 
is Burroughs v. United States, 290 U.S, 534 (1934) which upholds the oe 
application of the Corrupt Practices Act to contributions in Presi- 1 
dential campaigns. The report also reviews a Court of Appeals de- _ 
cision holding that ballot fraud in the election of Presidential -" 

elec 


Electors was not a national offense. This issue was not involved 
in the Supreme Court's denial of certiorari in the case, 

Part IV deals with the application of the "anti- 
discrimination" amendments (Fourteenth, Fifteenth, and Nineteenth). 
The problems they present are the same for Presidential elections as 
for Congressional elections. These problems were discussed in the 
report on Congressional elections and the discussion in the present 
report is largely concerned with the opinion on April 16, 1959 of a 


District Court holding invalid one of the principal sections of the 


Civil Rights Act of 1957. 
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PART I 


CONSTITUTIONAL AND STATUTORY PROVISIONS 
ON SELECTION OF THE PRESIDENT 
The provisions of the Constitution dealing expressly with the 
selection of the President are contained in Article II, and in the 
Twelfth Amendment, The Fourteenth, Fifteenth and Nineteenth bear 
upon all elections and they were set forth in the Report on Congressional 
Elections. The Twentieth and Twenty-Second Amendments bear upon the term 
of office of the President and Vice-President but do not affect their 
election, 
A. Constitutional Provisions on 
Selection of the President 
Article II 
Section 1. The executive Power shall be vested in a 
President of the United States of America. He shall hold his 
Office during the Term of four Years, and, together with the 
Vice President, chosen for the same Term, be elected, as 
follows. 
Each State shall appoint, in such Manner as the Legis- 
lature thereof may direct, a Number of Electors, equal to 
the whole Number of Senators and Representatives to which the 
State may be entitled in the Congress; but no Senator or 
Representative or Person holding an Office of Trust or Profit 
under the United States shall be appointed an Elector. 
(The third paragraph of Section 1, Article II of the Constitution 
has been superseded by the Twelfth Amendment, which is set forth 
below, following the fourth paragraph of Section 1.) 
The Congress may determine the Time of chusing the 


Electors, and the Day on which they shall give their Votes; 
which Day shall be the same throughout the United States. 


50433 O—60- 46 
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Twelfth Amendment 
(Sept. 25, 1804) 


The Electors shall meet in their respective states, and 
vote by ballot for President and Vice-President, one of whom, 
at least, shall not be an inhabitant of the same state with 
themselves; they shall name in their ballots the person voted 
for as President, and in distinct ballots the person voted for 
as Vice-President, and they shall make distinct lists of all 
persons voted for as President, and of all persons voted for as 
Vice-President, and of the number of votes for each, which lists 
they shall sign and certify, and transmit sealed to the seat of 
the government of the United States, directed to the President 
of the Senate;--The President of the Senate shall, in the presence 
of the Senate and House of Representatives, open all the certifi- 
cates and the votes shall then be counted;--The person having the 
greatest number of votes for President, shall be the President, 
if such number be a majority of the whole number of Electors ap- 
pointed; and if no person have such majority, then, from the 
persons having the highest numbers not exceeding three on the 
list of those voted for as President, the House of Representatives 
shall choose immediately, by ballot, the President. But in choos- 
ing the President, the votes shall be taken by states, the repre- 
sentation from each state having one vote; a quorum for this pur- 
pose shall consist of a member or members from two-thirds of the 
states, and a majority of all the states shall be necessary to 
a choice. And if the House of Representatives shall not choose 
a President whenever the right of choice shall devolve upon them, 
before the fourth day of March next following, then the Vice- 
President shall act as President, as in the case of the death 
or other constitutional disability of the President. ----The 
person having the greatest number of votes as Vice-President, 
shall be the Vice-President, if such number be a majority of 
the whole number of Electors. appointed, and if no person have 
a majority, then from the two highest numbers on the list, the 
Senate shall choose the Vice-President; a quorum for the pur- 
pose shall consist of two-thirds of the whole number of Sena- 
tors, and a majority of the whole number shall be necessary to 
a choice, But no person constitutionally ineligible to the 
office of President shall be eligible to that of Vice-President 
of the United States. 


The aspects of the Constitutional provisions that are most im- 


portant to this report are: (1) the establishment of the offices of the 


Presidential Electors, (2) the provision that each State shall appoint 
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the Blectors in such manner as the respective state legislature may 
direct; (3) the provision that Congress may determine the time of 
choosing the Electors, (4) the absence of any provision comparable to 
those in Article I and the Seventeenth Amendment that the Senators and 
Representatives are to be elected by the people or to the provision 
in Art. I, Sec, 4, that Congress may make or alter regulations on 
the manner of holding elections for Senators and Representatives. 

The Supreme Court has summarized the Constitutional pro- 
visions, In re Green, 134 U.S. 377, 379 (1890): 


By the Constitution of the United States, the electors 
for President and Vice President in each State are appointed 
by the State in such manner as its legislature may direct; 
their number is equal to the whole number of senators and 
representatives to which the State is entitled in Congress; 
no senator or representative, or person holding an office 
of trust or profit under the United States, shall be ap- 
pointed an elector; and the electors meet and vote within 
the State, and thence certify and transmit their votes to 
the seat of government of the United States. The only rights 
and duties, expressly vested by the Constitution in the national 
government, with regard to the appointment or the votes of 
presidential electors, are by those provisions which authorize 
Congress to determine the time of choosing the electors and 
the day on which they shall give their votes, and which di- 
rect that the certificates of their votes shall be opened 
by the president of the Senate in the presence of the two 
houses of Congress, and the votes shall then be counted. 
Constitution, art. 2, sect. 1; Amendments, art. 12 


In practice, the Presidential Electors are elected by the 
people of each state and the Electors vote for the party nominee. Thus, 
in effect, there is a popular vote on the party candidates for President 
and the function of the Presidential Electors has become largely a 


formality. Justice Jackson remarked, in a dissenting opinion, that 
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the electoral college, as an institution "suffered atrophy almost in- 
distinguishable from rigor mortis," Ray v. Blair, 343 U.S. 214, 232 
(1952). Nevertheless, the electoral college system is still the 
Constitutional method of selecting the President and Vice President, 
and any legal analysis of legislative power and individual rights must 
take that method into account. Legally, a popular election for the 
President is impossible; when there is a popular election the vote is 
for Presidential Electors and this would seem to be legally so even 


when the Electors are represented on the ballot by the name of the 


Presidential candidate. 


B. Statutory Provisions on the Election 
of President and Vice-President 
The statutory provisions set forth below are only those dealing 
peculiarly with the selection of President. In addition, there are stat- 
utes, such as portions of the Corrupt Practices Act, which may also 
affect Presidential elections. Insofar as they affect relevant Supreme 


Court opinions, they will be discussed in connection with the respective 


cases. 


3 U.S.C. 1 


s 


Time of appointing electors. 


The electors of President and Vice President shall be 
appointed, in each State, on the Tuesday next after the first 
Monday in November, in every fourth year succeeding every 
election of a President and Vice President. (June 25, 1948, 
ch. 644, 62 Stat. 672.) 





ng 


FEDERAL REGISTRARS 721 


3_U.S.C. 2 


Failure to make choice on prescribed day. 


Whenever any State has held an election for the purpose 
of choosing electors, and has failed to make a choice on the 
day prescribed by law, the electors may be appointed on a 
subsequent day in such a manner as the legislature of such 
State may direct. (June 25, 1948, ch. 644, 62 Stat. 672.) 


os USC. 3 
Number of electors. 


The number of electors shall be equal to the number of 
Senators and Representatives to which the several States are 
by law entitled at the time when the President and Vice 
President to be chosen come into office; except, that where 
no apportionment of Representatives has been made after any 
enumeration, at the time of choosing electors, the number 
of electors shall be according to the then existing apportion- 
ment of Senators and Representatives. (June 25, 1948, ch. 644, 
62 Stat. 672.) 


3 U.S.C, 4 
Vacancies in electoral college. 


Each State may, by law, provide for the filling of any 
vacancies which may occur in its college of electors when 
such college meets to give its electoral vote. (June 25, 
1948, ch. 644, 62 Stat. 673.) 


3_U.S.C. 5 


Determination of-controversy as to appointment of 
electors. 


If any State shall have provided, by laws enacted prior 
to the day fixed for the appointment of the electors, for its 
final determination of any controversy or contest concerning 
the appointment of all or any of the electors of such State, 
by judicial or other methods or procedures, and such deter- 
mination shall have been made at least six days before the 
time fixed for the meeting of the electors, such determination 
made pursuant to such law so existing on said day, and made 
at least six days prior to said time of meeting of the electors, 
shall be conclusive, and shall govern in the counting of the 
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electoral votes as provided in the Constitution, and as 
hereinafter regulated, so far as the ascertainment of the 
electors appointed by such State is concerned. (June 25, 
1948, ch. 644, 62 Stat. 673.) 


3 U.S.C. 6 


Credentials of electors; transmission to Administrator 
of General Services and to Congress; public inspection, 


It shall be the duty of the executive of each State, as 
soon as practicable after the conclusion of the appointment 
of the electors in such State by the final ascertainment, under 
and in pursuance of the laws of such State providing for such 
ascertainment, to communicate by registered mail under the seal 
of the State to the Administrator of General Services a certifi- 
cate of such ascertainment of the electors appointed, setting 
forth the names of such electors and the canvass or other as- 


certainment under the laws of such State of the number of votes The 
given or cast for each person for whose appointment any and all 

votes have been given or cast; and it shall also thereupon be 3 l 
the duty of the executive of each State to deliver to the electors 

of such State, on or before the day on which they are required by the 
section 7 of this title to meet, six duplicate-originals of the 

same certificate under the seal of the State; and if there shall vat 


have been any final determination in a State in the manner pro- 
vided for by law of a controversy or contest concerning the 
appointment of all or any of the electors of such State, it 
shall be the duty of the executive of such State, as soon as 
practicable after such determination, to communicate under the 
seal of the State to the Administrator of General Services a 
certificate of such determination in form and manner as the 
same shall have been made; and the certificate or certifi- 
cates so received by the Administrator of General Services 
shall be preserved by him for one year and shall be a part 

of the public records of his office and shall be open to 

public inspection; and the Administrator of General Services 

at the first meeting of Congress thereafter shall transmit 

to the two Houses of Congress copies in full of each and 

every such certificate so received at the General Services 
Administration, (June 25, 1948,ch. 644, 62 Stat. 673; Oct. 31, 
1951, ch. 655, § 6, 65 Stat. 711.) 
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3_U.S.C. 7 


Meeting and vote of electors. 


The electors of President and Vice President of each State 
shall meet and give their votes on the first Monday after the 
second Wednesday in December next following their appointment 
at such place in each State as the legislature of such State 
shall direct. (June 25, 1948, ch. 644, § 1, 62 Stat. 672.) 


3_U.S.C. 8 


Manner of voting. 


The electors shall vote for President and Vice President, 
respectively, in the manner directed by the Constitution. 
(June 25, 1948, ch. 644, § 1, 62 Stat. 672.) 
The remaining statutory provisions on the election of the President, 
3 U.S.C. 9-20, relate to the certification of the votes of the electors, 


the counting of the electoral votes in Congress, and the situation of 


vacancies in the office of both the President and Vice President. 
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PART II 


COURT DECISIONS ON POWER OF STATES 
TO DEAL WITH PRESIDENTIAL ELECTIONS 

There were no Supreme Court opinions on the power of the states 
to deal with Presidential elections until 18690, but popular elections of 
Presidential Electors occurred much earlier. 

There was, during the first few decades after 1789, consider- 
able variety in the manner prescribed by state legislatures for the ap- 
pointment of Presidential Electors. In some states, the legislature 
itself made the selection, and in others, there were elections by the 
people. Where there was a popular vote, the methods varied in respect 
of districting, that is, some states established an election district 
for each elector to be chosen, others elected more than one per district, 
while still others prescribed a general ticket for the entire state. 
Particular states changed their methods from time to time. However, 
by 1624 the majority of the states had adopted popular vote and a state- 
wide ticket, and after 1832 this was the general rule, but there were 
instances of selection by the legislature as late as 1876 and of single- 
Elector districts even later. A constitutional amendment requiring 
election by popular vote by electoral districts was proposed a number 
of times between 1800 and 18644 but failed of adoption, In 1816, a 
majority of the House of Representatives favored the amendment but the 


required two thirds was lacking, McPherson v. Blacker, 146 U.S. 1, 


29-35 (1892). 
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The use of a general state-wide ticket for Presidential Electors 
contrasts with the method of electing Congressmen by single member dis- 
tricts. The preference for the general ticket in Presidential elections 
probably resulted from the development of national parties, and the 
advantage of a state acting as a unit in political alignments. 

The power of the states to deal with Presidential elections 
has been considered by the Supreme Court in three cases, each having a 
distinct subject: illegal voting, state districting system, and party 
loyalty. These will be discussed in the following sections. 

A. Power of the States to Punish Fraud 
in Presidential Elections 

The power of the States in respect to popular elections of 
Presidential Electors was first considered by the Supreme Court in an 
1890 opinion on a state criminal proceeding, The issue arose on a 
petition for a writ of habeas corpus, The petitioner was being tried 
in a state court for illegal voting at an election for Hepresentatives 
in Congress and for Presidential Electors, and he claimed that the state 
had no power to try him for the offense because the national government 
had exclusive power to do so, The Circuit Court held that the United 
States courts had "sole and exclusive jurisdiction" of the matter in 
the indictment. The Supreme Court reversed the holding, In Re Green, 
134 U.S. 377 (1890). 

The Supreme Court pointed out the functions of the state in 


the selection of Presidential Rlectors, as follows: 
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The sole function of the presidential electors is to 
cast, certify and transmit the vote of the State for President 
and Vice President of the nation, Although the electors are 
appointed and act under and pursuant to the Constitution of 
the United States, they are no more officers or agents of 
the United States than are the members of the state legisla- 
tures when acting as electors of federal senators, or the 
people of the States when acting as electors of representa- 
tives in Congress. Constitution, art. I, sects. 2, 3. 


In accord with the provisions of the Constitution, Con- 
gress has determined the time as of which the number of elec- 
tors shall be ascertained, and the days on which they shall 
be appointed and shall meet and vote in the States, and on 
which their votes shall be counted in Congress; has provided 
for the filling by each State, in such manner as its legislature 
may prescribe, of vacancies in its college of electors; and has 
regulated the manner of certifying and transmitting their votes 
to the seat of the national government, and the course of pro- 
ceeding in their opening and counting them, Rev, Stat. §§ i131- 
143; Acts of February 3, 1887, c. 90, 24 Stat. 373; October 
19, 1888, c. 1216, 25 Stat. 613. 


Congress has never undertaken to interfere with the manner 
of appointing electors, or, where (according to the now general 
usage) the mode of appointment prescribed by the law of the 
State is election by the people, to regulate the conduct of 
such election, or to punish any fraud in voting for electors; 
but has left these matters to the control of the States. 

[pp. 379-380] 
This emphasis upon the functions assigned to the states was probably to 
be expected because the Supreme Court was arguing against the Circuit 
Court's holding that the national government had sole jurisdiction, 
The Supreme Court also considered the argument of the Circuit 
Court that Congress, in R.S. 5511 and 5514, had dealt with the offense 
charged in the indictment. These sections dealt expressly with elec- 


tions of Representatives or Delegates in Congress but not with the 


elections of other officials and the Supreme Court pointed out that 


they were "made for the security and protection of elections held for 
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representatives or delegates in Congress; and do not impair or restrict 
the power of the State to punish fraudulent voting in the choice of 
its electors." [p. 380] 
The Court then concluded as follows: 
The question whether the State has concurrent power with 

the United States to punish fraudulent voting for representa- 

tives in Congress is not presented by the record before us. 

It may be that it has. Ex parte Siebold, 100 U.S. 371. But 

even if the State has no such power in regard to votes for 

representatives in Congress, it clearly has such power in 

regard to votes for presidential electors, unaffected by any- 

thing in the Constitution and laws of the United States; and 

the including, in one indictment and sentence, of illegal 

voting both for a representative in Congress and for presi- 

dential electors, does not go to the jurisdiction of the 

state court, but is, at the worst, mere error, which cannot 

be inquired into by writ of habeas corpus. Ex parte Crouch, 

112 U.S. 178; In re Coy, 127 U.S. 756-759. 
This paragraph could be interpreted as saying indirectly that the nation 
and the states had concurrent power to punish offenses in the election 
of Presidential Electors, That is not stated directly and it was not 
necessary to the case to determine whether there was concurrent power. 
The issue was whether the United States had sole and exclusive juris- 
diction, Nevertheless, the negative answer which the Court gave to 
that question is not inconsistent with the idea of concurrent power. 

B. Power of States to_Prescribe 


Election Districts 
/ 


The power of the state legislatures to determine the method of 
choosing Presidential Electors was considered by the Supreme Court at 
some length in an 1892 opinion on the validity of a Michigan law estab- 
lishing a district system for electing its 14 Presidential Electors. 


McPherson v. Blacker, 146 U.S. 1 (1892). The Michigan law provided 
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that one Elector was to be elected from each of the 12 Congressional 
Districts of the state and from each of two districts defined by the 
act and called the eastern and western districts. The constitutionality 
of the law was challenged by a number of nominees for Presidential 
Electors. They sued for a writ of mandamus directing the Secretary 

of State to give notice in each county that at the general election 

of November 8, 1892 there would be chosen, among other officers, as 
many electors of President and Vice-President as the state had Senators 
and Representatives. The plaintiffs claimed that the state legisleture 
had no authority to enact the district election law because the State, 
in appointing the Blectors, is to act as a body politic and corporate, 
and so must act as a unit and cannot delegate the authority to sub- 
divisions created for the purpose. The plaintiffs argued further that 
the appointment of electors by districts is not an appointment by the 
State, because not all qualified citizens are permitted to vote for all 
the Presidential Electors. (p. 25) 

In refuting these contentions, the Supreme Court said, in 
reference to the nature of a State generally, that "The State does not 
act by its people in their collective capacity, but through such political 
agencies as are duly constituted and established" (p. 25), and that, in 
the matter before it, "the act of appointment is none the less the act 
of the State in its entirety" even though arrived at by districts, because 
it is "the act of the political agencies duly authorized to speak for the 


State, and the combined result is the expression of the voice of the State. 
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This result, the Court said, is “reached by the direction of the legis- 
lature, to whom the whole subject is committed." (pp. 25, 26) 

The Supreme Court reviewed the history of the methods adopted 
by the States for the selection of Presidential Electors, The develop- 
ment was noted previously. The Court then asserted that: 


In short, the appointment and mode of appointment of 
electors belong exclusively to the States under the Consti- 
tution of the United States. They are, as remarked by Mr. 
Justice Gray in In re Green, 134 U.S. 377, 379, "no more 
officers or agents of the United States than are the members 
of the state legislatures when acting as electors of Federal 
senators, or the people of the States when acting as the 
electors of representatives in Congress." Congress is em- 
powered to determine the time of choosing the electors and 
the day on which they are to give their votes, which is 
required to be the same day throughout the United States, 
but otherwise the power and jurisdiction of the State is 
exclusive, with the exception of the provisions as to the 
number of electors and the ineligibility of certain persons, 
so framed that Congressional and Federal influence might be 
excluded. (p. 35) \ 

The fact that Presidential elections no longer conform in 
practice to the system contemplated when the Constitution was adopted, 
does not, in the Court's opinion, alter the power of the States from 
that expressly set forth in the Constitution: 


The question before us is not one of policy but of power, and 
while public opinion had gradually brought all the States as 
matter of fact to the pursuit of a uniform system of popular 
election by general ticket, that fact does not tend to weaken 
the force of contemporaneous and long continued previous 
practice when and as different views of expediency prevailed. 
The prescription of the written law cannot be overthrown 
because the States have latterly exercised in a particular way 
a power which they might have exercised in some other way. 

The construction to which we have referred has prevailed too 
long and been too uniform to justify us in interpreting the 
language of the Constitution as conveying any other mean- 
ing than that heretofore ascribed, and it must be treated as 
decisive. 
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It is argued that the district mode of choosing electors, 
while not obnoxious to constitutional objection, if the operation 
of the electoral system had conformed to its original object and 
purpose, had become so in view of the practical working of that 
system, Doubtless it was supposed that the electors would exer- 
cise a reasonable independence and fair judgment in the selection 
of the Chief Executive, but experience soon demonstrated that, 
whether chosen by the legislatures or by popular suffrage on 
general ticket or in districts, they were so chosen simply to 
register the will of the appointing power in respect of a par- 
ticular candidate. In relation, then, to the independence of 
the electors the original expectation may be said to have been 
frustrated. Miller on Const. Law, 149; Rawle on Const. 55; 
Story Const. § 1473; The Federalist, No, 68, But we can per- 
ceive no reason for holding that the power confided to the 
States by the Constitution has ceased to exist because the 
operation of the system has not fully realized the hopes of 
those by whom it was created. Still less can we recognize 
the doctrine, that because the Constitution has been found 
in the march of time sufficiently comprehensive to be appli- 
cable to conditions not within the minds of its framers, 
and not arising in their time, it may, therefore, be wrenched 
from the subjects expressly embraced within it, and amended 
by judicial decision without action by the designated organs 
in the mode by which alone amendments can be made. (pp. 35-36) 


The Supreme Court also held that the Michigan law was not 
contrary to the Fourteenth Amendment. The state had previously used 
a general state wide ticket in choosing Presidential Electors and 
the new system no longer permitted a qualified voter to ballot on all 
Electors. This was said to violate the Fourteenth Amendment but the 
Supreme Court rejected the argument. The opinion included the follow- 
ing (at pp. 36-40): 


- - + « The first section of the Fourteenth Amendment does not ; mer 
refer to the exercise of the elective franchise, though the 

second provides that if the right to vote is denied or abridged mer 
to any male inhabitant of the State having attained majority, and 

being a citizen of the United States, then the basis of representa- 

tion to which each State is entitled in the Congress shall be pro- 
portionately reduced. Whenever presidential electors are appointed 

by popular election, then the right to vote cannot be denied or 

abridged without invoking the penalty, and so of the right to vote 

for representatives in Congress, the executive and judicial of- 

ficers of a State, or the members of the legislature thereof. The 
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right to vote intended to be protected refers to the right to 
vote as established by the laws and constitution of the State. 
There is no color for the contention that under the amendments 
every male inhabitant of the State being a citizen of the 
United States has from the time of his majority a right to 
vote for presidential electors. 


The object of the Fourteenth Amendment in respect of citi- 
zenship was to preserve equality of rights and to prevent dis- 
crimination as between citizens, but not to radically change 
the whole theory of the relations of the state and Federal 
governments to each other, and of both governments to the 
people. In re Kemmler, 136 U.S. 436. 


The inhibition that no State shall deprive any person 
within its jurisdiction of the equal protection of the laws 
was designed to prevent any person or class of persons from 
being singled out as a special subject for discriminating and 


hostile legislation. Pembina Company v. Pennsylvania, 125 U.S. 
181, 188, 


no discrimination is made; if they are elected in districts where 
each citizen has an equal right to vote the same as any other 
citizen has, no discrimination is made. Unless the authority 
vested in the legislatures by the second clause of section 1 of 
Article II has been divested and the State has lost its power 

of appointment, except in one manner, the position taken on 
behalf of relators is untenable, and it is apparent that 

neither of these amendments can be given such effect. 


C. Power of the States to Permit 


. . . * * 
If presidential electors are appointed by the legislatures, 
Pledges of Party Loyalty 


A 1952 decision of the Supreme Court held that the Twelfth Amend- 


ment does not require Presidential Electors to exercise independent judg- 


nominees for Electors in a party primary and to fix the qualifications 
for candidates, the Twelfth Amendment does not prevent the political party 
from requiring its candidates to support the nominees of the National 


; 
ment and that where a State authorizes a political party to choose its 
Convention, Ray v. Blair, 343 U.S. 154, 214, 901 (1952), 
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The controversy arose under the Alabama laws permitting optiona] part 
primary elections by qualified political parties, The primaries are sub- Supt 
ject to penal statutes as regular state elections. The candidates of a on } 
party, except for county offices, are certified to the Secretary of State, cis! 
by the chairman of the state executive committee of the party. The state The 


executive committee is given the power to fix the political or other 
qualifications of its own members, and to determine who is qualified to 
vote, and who may be a candidate in the primary election, The Alabama 
law required that a primary ballot contain a statement, that a voter, 
by casting a ballot pledges to abide by the result of the primary and 
to support the nominees in the ensuing general election, 

The particular controversy of Ray v. Blair arose and was decided 
within four months. On January 26, 1952, the State Democratic Executive 
Committee of Alabama adopted a resolution requiring candidates in its 
primary to pledge support to the nominees of the National Democratic 
Convention for President and Vice-President. Edmund Blair, a candidate 
for Presidential Elector in the Democratic Primary on May 6, 1952, re- 
fused to pledge support <o the nominees of the National Convention and 
sought a writ of mandamus requiring the Chairman of the State Democratic 
Executive Committee to certify him as a candidate for Presidential Elector 
A county court awarded a peremptory writ of mandamus on February 6, 1952. 
This was upheld by the Alabama Supreme Court on February 29, 1952, 257 


Ala. + 97 So.2d 395, The Alabama court said that the Twelfth Amend- 


Th 
ment contemplated that the Electors would be free to vote for other than 
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Ona] party nominees. The State Democratic Chairman took the matter to the 
sub- Supreme Court. It granted certiorari on March 24, 1952, held argument 
a on March 31, 1952, reversed the Alabama decision in a per curiam de- 


vate, cision on April 3, 1952, and issued its opinion on April 15, 1952. 
vate The Alabama Court reversed its decision on April 18, 1952, 
The Supreme Court opinion describes the issue as follows: 


+0 The applicable constitutional provisions on their face 
furnish no definite answer to the query whether a state may 

4 permit a party to require party regularity from its primary 
candidates for national electors, The presidential electors 
exercise a federal function in balloting for President and 
Vice-President but they are not federal officers or agents 
any more than the state elector who votes for congressmen, 
They act by authority of the state that in turn receives its 
authority from the Federal Constitution, Neither the lan- 
guage of Art. II, § 1, nor that of the Twelfth Amendment 


+i ded forbids a party to require from candidates in its primary 
a pledge of political conformity with the aims of the 
ive party. Unless such a requirement is implicit, certainly 


neither provision of the Constitution requires a state 
political party, affiliated with a national party through 
acceptance of the national call to send state delegates to 
the national convention, to accept persons as candidates 
who refuse to agree to abide by the party's requirement. 


The argument against the party's power to exclude as 
candidates in the primary those unwilling to agree to aid 
and support the national nominees runs as follows: The 

constitutional method for the selection of the President 
and Vice-President is for states to appoint electors who 


ic shall in turn vote for our chief executives. The intention 
of the Founders was that those electors should exercise 

ctor their judgment in voting for President and Vice-President. 
Therefore this requirement of a pledge is a restriction in 

52. substance, if not in form, that interferes with the perform- 


ance of this constitutional duty to select the proper persons 
to head the Nation, according to the best judgment of the 
elector. . . . [pp. 224-225, footnotes omitted] 
The pledge related to candidates in a primary election and the arguments 


against the pledge included the contention that this affected the general 


50433 O—60——47 








734 





FEDERAL REGISTRARS 


election because, like the Louisiana primary in United States v. Classic, 


313 U.S. 299 (1941), the Alabama primary is an integral part of the elec- 


tion, 


held that Congress could punish frauds in primary elections for Congression 


However, the Supreme Court distinguished the Classic case which had 


candidates: 


In Alabama, too, the primary and general elections are a 


part of the state-controlled elective process. The issue here, 
however, is quite different from the power of Congress to punish 
criminal conduct in a primary or to allow damages for wrongs to 
rights secured by the Constitution, A state's or a political 
party's exclusion of candidates from a party primary because 
they will not pledge to support the party's nominees is a 
method of securing party candidates in the general election, 
pledged to the philosophy and leadership of that party. It 

is an exercise of the state's right to appoint electors in 

such manner, subject to possible constitutional limitations, 

as it may choose, U.S, Const., Art. II, § 1. The fact that 
the primary is a part of the election machinery is immaterial 
unless the requirement of pledge violates some constitutional 
or statutory provision, . . . [p. 227] 


The Supreme Court then held that the requirement of a pledge 


does not violate any constitutional or statutory provision: 


Secondly, we consider the argument that the Twelfth 


Amendment demands absolute freedom for the elector to vote 
his own choice, uninhibited by a pledge. It is true that 

the Amendment says the electors shall vote by ballot. But 

it is also true that the Amendment does not prohibit an elec- 
tor's announcing his choice beforehand, pledging himself. The 
suggestion that in the early elections candidates for elec- 
tors--contemporaries of the Founders--would have hesitated, 
because of constitutional limitations, to pledge themselves 
to support party nominees in the event of their selection as 
electors is impossible to accept. History teaches that the 
electors were expected to support the party nominees, Ex- 
perts in the history of government recognize the long- 
Standing practice, Indeed, more than twenty states do not 
print the names of the candidates for electors on the general 
election ballot. Instead, in one form or another, they allow 
a vote for the presidential candidate of the national conven- 
tions to be counted as a vote for his party's nominees for 
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Ac, the electoral college. This long-continued practical inter- 
pretation of the constitutional propriety of an implied or 

eC~ oral pledge of his ballot by a candidate for elector as to 
his vote in the electoral college weighs heavily in con- 

had sidering the constitutionality of a pledge, such as the one 


; here required, in the primary. 
$Sion; 

However, even if such promises of candidates for the 
electoral college are legally unenforceable because violative 
of an assumed constitutional freedom of the elector under the 
Constitution, Art. II, § 1, to vote as he may choose in the 
electoral college, it would not follow that the requirement 
of a pledge in the primary is unconstitutional. A candidacy 
in the primary is a voluntary act of the applicant. He is 
not barred, discriminatorily, from participating but must 

comply with the rules of the party. Surely one may voluntarily 
assume obligations to vote for a certain candidate. The state 
offers him opportunity to become a candidate for elector on 
his own terms, although he mst file his declaration before 
the primary. Ala, Code, Tit. 17, § 145. Even though the 
victory of an independent candidate for elector in Alabama 
cannot be anticipated, the state does offer the opportunity 
for the development of other strong political organizations 
where the need is felt for them by a sizable block of voters. 
Such parties may leave their electors to their own choice. 
(pp. 228-230, footnotes omitted } 


The foregoing decisions have upheld the power of the states 
to deal with particular aspects of Presidential elections and one opinion 
said that the appointment and the mode of appointing Electors belongs 
exclusively to the states under the Constitution, but the issue in 
controversy was whether the state had power, and not whether the na- 


tional government lacked power. 
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PART III 


COURT DECISIONS ON POWER OF CONGRESS 
TO LEGISLATE ON PRESIDENTIAL ELECTIONS 
Whether the national government, as well as a state legisla- 
ture, has power to deal with various aspects of Presidential elections 
has been considered by the Supreme Court to only a limited extent. The 


principal such case relates to campaign finances rather than the conduct 


of elections, 


A. Power to Regulate Activities 
Affecting Presidential Campaigns 


An application of the Corrupt Practices Act to Presidential 
campaign contributions was upheld by the Supreme Court in 1934 largely 
on the basis of an inherent Congressional power to preserve the institu- 
tions of the national government from impairment by corruption, 
Burroughs v. United States, 290 U.S. 534, 545 (1934). 

The case involved the legal sufficiency of an indictment of 
Ada L, Burroughs and John Cannon, Jr., charging violation of 2 U.S.C. 
244. This section requires the treasurer of a "political committee" 
to file with the House of Representatives information on contributions 
received. A “political committee" is defined in 2 U.S.C. 241 to include 
any organization which accepts contributions or makes expenditures for 
the purpose of influencing the election of Congressional candidates or 
Presidential and Vice Presidential Electors (1) in two or more States, 
or (2) whether or not in more than one state, if such a committee is a 


branch or subsidiary of a national organization, 
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The indictment charged that during a period in 1928 and 1929 
Burroughs was treasurer of a political committee which accepted contri- 
butions and made expenditures to influence the election of Presidential 
Electors in two states, and that she failed to report certain contri- 
butions as required by 2 U.S.C. 244. Cannon was charged with aiding 
and abetting the offense. There were ten counts, half of them charging 
wilfulness and the others not. Eight counts charged violations of the 
act and two charged conspiracy to violate the act. Only the conspiracy 
charges were held by the Supreme Court to be legally sufficient. 

The defendants claimed, among other things, that the pro- 
visions of the Corrupt Practices Act relating to Presidential Electors 
were unconstitutional because the Constitution confers upon the state 
legislatures exclusive power of appointing Presidential Electors, ex- 
cept for the time of choosing the Electors, and that Congress has no 
inherent or implied power to regulate any proceedings relating to the 
Electors. The Supreme Court held the statutory provisions valid 
largely on the basis of an inherent or implied power. The relevant 
portion of the opinion (pp. 54j-948) follows: 

Second. The only point of the constitutional objection 

necessary to be considered is that the power of appointment 

of presidential electors and the manner of their appointment 
are expressly committed by § 1, Art. Il, of the Constitution 
to the states, and that the congressional authority is thereby 
limited to determining "the time of choosing the electors, 
and™the day on which they shall give their votes; which day 
shall be the same throughout the United States." So narrow 


a view of the powers of Congress in respect of the matter 
is without warrant. 
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The congressional act under review seeks to preserve 
the purity of presidential and vice presidential elections, 
Neither in purpose nor in effect does it interfere with the 
power of a state to appoint electors or the manner in which 
their appointment shall be made, It deals with political 
committees organized for the purpose of influencing elections 
in two or more states, and with branches or subsidiaries of 
national committees, and excludes from its operation state or 
local committees. Its operation, therefore, is confined to 
situations which, if not beyond the power of the state to 
deal with at all, are beyond its power to deal with adequately. 
It in no sense invades any exclusive state power. 


While presidential electors are not officers or agents 
of the federal government (In re Green, 134 U.S. 377, 379), 
they exercise federal functions under, and discharge duties 
in virtue of authority conferred by, the Constitution of the 
United States. The President is vested with the executive 
power of the nation, The importance of his election and the 
vital character of its relationship to and effect upon the 
welfare and safety of the whole people cannot be too strongly 
stated. To say that Congress is without power to pass appro- 
priate legislation to safeguard such an election from the im- 
proper use of money to influence the result is to deny to the 
nation in a vital particular the power of self protection. 
Congress, undoubtedly, possesses that power, as it possesses 
every other power essential to preserve the departments and 
institutions of the general government from impairment or 
destruction, whether threatened by force or by corruption. 


In Ex parte Yarbrough, 110 U.S. 651, this court sus- 
tained the validity of § 5508 of the Revised Statutes, which 
denounced as an offense a conspiracy to interfere in certain 
specified ways with any citizen in the free exercise or en- 
joyment of any right or privilege secured to him by the Con- 
stitution or laws of the United States; and of § 5520, which 
denounced as an offense any conspiracy to prevent by force, 
etc., any citizen lawfully entitled to vote from giving his 
support, etc., toward or in favor of the election of any 
lawfully qualified person as an elector for President or 
Vice President, or as a member of Congress. The indictments 
there under consideration charged Yarbrough and others with 
conspiracies in violation of these sections. The court held, 
against the contention of the accused, that both sections 
were constitutional. It is true that while § 5520 includes 
interferences with persons in giving their support to the 
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election of presidential and vice presidential electors, the 
indictments related only to the election of a member of Congress. 
The court in its opinion, however, made no distinction between 
the two, and the principles announced, as well as the language 
employed, are broad enough to include the former as well as 

the latter. The court said (pp. 657-658): 


"That a government whose essential character is repub- 
lican, whose executive head and legislative body are both 
elective, whose most numerous and powerful branch of the 
legislature is elected by the people directly, has no power 
by appropriate laws to secure this election from the influence 
of violence, of corruption, and of fraud, is a proposition so 
startling as to arrest attention and demand the gravest con- 
Sideration, , . 


"If this government is anything more than a mere aggre- 
gation of delegated agents of other States and governments, 
each of which is superior to the general government, it must 
have the power to protect the elections on which its existence 
depends from violence and corruption. 


"If it has not this power it is left helpless before the 
two great natural and historical enemies of all republics, 
open violence and insidious corruption." 


And, answering the objection that the right to vote for 
a member of Congress is not dependent upon the Constitution or 
laws of the United States but is governed by state law, the 
court further said (p. 663): 


"If this were conceded, the importance to the general 
government of having the actual election--the voting for 
those members--free from force and fraud is not diminished 
by the circumstance that the qualification of the voter is 
determined by the law of the State where he votes. It 
equally affects the government, it is as indispensable to 
the proper discharge of the great function of legislating 
for that government, that those who are to control this 
legislation shall not owe their election to bribery or vio- 
lence, whether the class of persons who shall vote is determined 
by the law of the State, or by law of the United States, or by 
their united result." 


And finally (pp. 666-667): 


"In a republican government, like ours, where political 
power is reposed in representatives of the entire body of 
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the people, chosen at short intervals by popular elections, 
the temptations to control these elections by violence and 
by corruption is a constant source of danger. 


"If the recurrence of such acts as these prisoners stand 
convicted of are too common in one quarter of the country, 
and give omen of danger from lawless violence, the free 
use of money in elections, arising from the vast growth 
of recent wealth in other quarters, presents equal cause for 
anxiety. 


“If the government of the United States has within its 
constitutional domain no authority to provide against these 
evils, if the very sources of power may be poisoned by cor- 
ruption or controlled by violence and outrage, without legal 
restraint, then, indeed, is the country in danger, and its 
best powers, its highest purposes, the hopes which it inspires, 
and the love which enshrines it, are at the mercy of the com- 
binations of those who respect no right but brute force, on 
the one hand, and unprincipled corruptionists on the other." 


These excerpts are enough to control the present case. 
To pursue the subject further would be merely to repeat 
their substance in other and less impressive words, 


The power of Congress to protect the election of Presi- 
dent and Vice President from corruption being clear, the 
choice of means to that end presents a question primarily 
addressed to the judgment of Congress. If it can be seen 
that the means adopted are really calculated to attain the 
end, the degree of their necessity, the extent to which 
they conduce to the end, the closeness of the relationship 
between the means adopted and the end to be attained, are 
matters for congressional determination alone. Stephenson v. 
Binford, 267 U.S. 251, 272. Congress reached the conclusion 
that public disclosure of political contributions, together 
with the names of contributors and other details, would tend 
to prevent the corrupt use of money to affect elections. 

The verity of this conclusion reasonably cannot be denied. 
When to this is added the requirement contained in § 244 

that the treasurer's statement shall include full particulars 
in respect of expenditures, it seems plain that the statute 
as a whole is calculated to discourage the making and use of 
contributions for purposes of corruption. 


This opinion emphasizes an inherent power of Congress to punish mis- 


conduct impairing the institutions of the national government, but the 
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Court pointed out that the exercise of that power in this instance had 

not interfered with the power of the state to appoint the Electors or 

to determine the manner of appointment. There are probably limits on 

the scope of the inherent power to preserve the national institutions and 
exactly how far the power extends is still to be determined, but logically 
that power would seem to apply more to exceptional matters, such as mis- 


conduct or irregularities, than to the general conduct of Presidential 


elections. 


B. Power of Congress to Punish Fraud 
at Presidential Elections 


Falsification of the vote on candidates for Presidential 
Electors was held not to be a Federal offense, in a 1937 opinion of the 
Eighth Circuit Court of Appeals. The case arose under what is now 
18 U.S.C. 241. This penalizes conspiracies to injure or oppress citizens 
in the exercise of rights and privileges secured by the Constitution or 
laws of the United States. The defendants had been convicted of con- 
spiring to falsify the counting of ballots. There were two counts, one 
relating to Presidential Electors and the second to Members of Congress. 
The Court of Appeals affirmed the convictions in respect to Congressional 
elections but reversed the convictions on the first count. Walker v. 
United States, 93 F(2d) 363 (8th Cir. 1937). 

The Circuit Court reviewed the statements in the Green and 
McPherson cases on the nature of presidential electors and the power of 


state legislatures in respect of the method of appointing the electors. 
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The Court distinguished the Yarbrough decision as applying only to the 


election of a member of Congress. The Circuit Court then concluded that 


“the right to vote for presidential electors depends directly and ex- 
4 
clusively on state legislation" and held that the first count in the 


various indictments did not state a "federal offense." 





The relevant portion of the opinion follows (pp. 388-9): 


In certain of the companion cases there were convictions 
under count 1 charging a conspiracy to injure and oppress citi- 
zens' in their right to vote for presidential electors. It is 
contended by defendants that presidential electors are officers 
of the state and not federal officers. We are of the view that 
this contention is sound and should be sustained. Article 2, 
section 1, United States Constitution; section 10730, Revised 
Statutes Missouri 1929 (Mo.St.Ann, § 10730, p. 3946); Fitagerald 
v. Green, 134 U.S. 377, 10 S.Ct. 586, 587, 33 L.Ed. 951; 
Burroughs v. United States, 290 U.S. 534, 54 S.Ct. 267, 78 L.Ed. 
484; 12th Amendment, United States Constitution. 


In Fitzgerald v. Green, supra, the court said: 


"The sole function of the presidential electors is to cast, 
certify, and transmit the vote of the state for president and 
vice-president of the nation, Although the electors are ap- 
pointed and act under and pursuant to the constitution of the 
United States, they are no more officers or agents of the 
United States than are the members of the state legislatures 
when acting as electors of federal senators, or the people of 
the states when acting as electors of representatives in congress." 


Congress has enacted legislation which supplements the 
Twelfth Amendment and provides when the electors shall meet, 
that the Chief Executive shall certify to the Secretary of State 
the ascertainment of the electors "by the final ascertainment, 
under and in pursuance of the laws of such State providing for 
such ascertainment." The method of returning the vote of their 
state is also covered. Title 3 U.S.C., §§ 5a to lle, inclusive, 
3 U.S.C,A. §§ 5a to lle, Act of May 29, 1928, 45 Stat. 945, and 
amendments of June 5, 1934, c. 390, 46 Stat. 879. This legislation 
recognizes that the mode of selection of electors from a particular 
State is a matter of local law, 
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The question is not one of the power of Congress to safeguard 
the elections of presidential electors, but rather whether it has 
at done so by section 51, title 18 U.S.C.A. 


The Federal Constitution does not provide that the selection 
of electors shall be by popular vote, nor that the electors shall 
be voted for upon a general ticket, nor that the majority of those 
who exercise the elective franchise can alone choose the electors. 
It leaves it to the state Legislature to define the method of ef- 
fecting the object. McPherson v. Blacker, 146 U.S. 1, 10, 13 S.Ct. 
3, 10, 36 L.Ed. 869, As said by Mr. Chief Justice Fuller in 
McPherson v. Blacker, supra, “the appointment and mode of appoint- 
ment of electors belong exclusively to the states under the consti- 
tution of the United States." 


| 

| 

Ex parte Yarbrough, 110 U.S. 651, 4 S.Ct. 152, 156, 26 L.Ed. 274, 
relied upon by the government, does not support the contrary conclu- 
sion, That case involved the election of a member of Congress. The 
Constitution, as the opinion points out, created the office and pro- 
vided for election of its members by electors in each state having 
the same qualifications requisite for electors of the most numerous 
branch of the state Legislature. The court there said: 

"The states, in prescribing the qualifications of voters for 
the most numerous branch of their own legislatures, do nd do this 
with reference to the election for members of congress. Nor 
can they prescribe the qualification for voters for those eo nomine. 
They define who are to vote for the popular branch of their own 
legislature, and the constitution of the United States says the 
same persons shall vote for members of congress in that state. It 
adopts the qualification thus furnished as the qualification of its 
own electors for members of congress. 


' "It is not true, therefore, that electors for members of 
congress owe their right to vote to the state law, in any sense 
which makes the exercise of the right to depend exclusively on the 
law of the state." 


But we are here discussing the status of presidential electors. 
Manifestly, the right to vote for presidential electors depends 
directly and exclusively on state legislation. We conclude that 
count 1 of the various indictments does not state a federal offense. 


The defendants filed a petition for review by the Supreme Court of the 


convictions on the Congressional election, Certiorari was denied, 303 U.S. 
| 644 (1938) but the count of the indictments on the vote for Presidential 
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Rlectors was not involved in the proceedings before the Supreme Court. 
Accordingly, the denial of certiorari gives no indication of the Supreme 
Court's view on the nature of Presidential elections. 

By way of comment, the statements in the Circuit Court opinion 
that the right to vote for presidential electors depends "exclusively" on 
the state legislators and that there was no Federal offense might be 
questioned on several grounds. First, the right to vote for Electors 
depends in part upon the United States Constitution because that instru- 
ment created the offices of Presidential Blectors, prescribes their 
functions, and gives the Hlectors whatever importance they have, as 
well as authorizing the ‘state legislature to determine how the Electors 
shall be appointed. Moreover, the fact that the right to vote depends 
upon the state legislators does not necessarily mean that fraud at an 
election is not a federal offense. In this matter, the state legislators 
may well be regarded as performing a federal function, or a function for 
the national government, The states and the state legislatures were as- 
Signed functions by the national constitution and even though their 
principal functions are for the states they could, in other matters, be 
acting for the national government. The power of the states in respect 
to Presidential Electors has its source in the national constitution. 

In addition, fraud at a Presidential election may interfere with the 
method adopted by the state for appointing the Electors, As the Supreme 
Court said in the Burroughs case, supra, attempts "to preserve the purity" 
of presidential elections do not interfere with the power of a state to 


appoint Electors or with the manner of their appointment. In fact, 
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punishment of misconduct in residential elections might aid the states 
in carrying out their assigned functions. 

Nevertheless, the ideas expressed by the Circuit Court in 
the Walker case have not been repudiated or modified by the Supreme 
Court. Moreover, the Burroughs case did not deal with the means by 
which individuals qualify to vote and actually vote, such as the processes 
of taking literacy tests, registering and casting a particular ballot. 
Rather, the Burroughs case dealt with attempts to influence persons pre- 
paratory to their participation in the selection of Presidential Electors. 
The theory of the Burroughs case might extend to other matters but how 


far it may be applied is still uncertain, 








746 FEDERAL REGISTRARS 


PART IV 


APPLICATION OF 
THE "ANTI-DISCRIMINATION" AMENDMENTS 





The provisions against certain types of governmental discrimi- 
nation in the Fourteenth, Fifteenth and Nineteenth Amendments, apply to 
voting at Presidential elections to the same extent that they apply to 


voting at any elections, and they afford Congress limited power to deal 


with the conduct of elections, 


A. Limited Scope of the Amendments 


The application of the "Anti-Discrimination" amendments to 
Presidential as well as other elections can provide only limited means 
of dealing with elections. The amendments are restricted in their scope, 
not only in respect of subject matter but also as to the persons against 
whom the Amendments may be applied. The fact that the Fourteenth Amend- 
ment is directed against persons acting under color of state law and 
not against persons acting in a private capacity was emphasized in 
United States v. Cruikshank, 92 U.S. 542 (1875). There the Supreme Court 
held Congress had no power to punish ‘private conspiracies to interfere 
with voting and other rights of certain, Negroes. The fact that the 
Fourteenth Amendment does not confer suffrage on anyone, but merely 
protects existing rights was asserted in Minor v. Happersett, 88 U.S. 

(21 Wall.) 162 (1874). Both of these decisions were discussed in the 
report on Congressional elections (pp. 22-24, 10-12), but they apply 


to Presidential elections as well. 
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The Fifteenth Amendment applies equally to all elections and 
it provides some means of regulating voting procedure, but it is limited 
to the control of governmental action abridging the right to vote on 
account of race or color. The report on the Constitutionality of 
National Legislation on the Election of Senators and Representatives 
pointed out (on pp. 16-21) that failure to keep within the limits of 
the Fifteenth Amendment resulted in three sections of the Civil Rights 
Enforcement Act of 1870-71 being held unconstitutional by the Supreme 
Court. United States + Ween: 92 U.S. 214 (1875) and James v. Bowman, 
190 U.S. 127 (1903). Another Supreme Court decision, which did not 
deal with elections, emphasizes the fact that the Fourteenth Amendment 
applies only to state action, This decision held unconstitutional a 
statute penalizing Godaparaenes to deprive persons of the equal pro- 
tection of laws because the law was directed against conspiracies with- 
out regard to whether the parties were acting under color of state law, 


United States v. Harris, 106 U.S. 629 (1883). 


B. District Court Invalidation of 
the Civil Rights Act of 1957 
The reasoning of the Reese, James and Harris cases was adopted 
in 1959 by the United States District Court for the Middle District of 
Georgia in holding invalid the keystone provision of the Civil Rights 
Act of 1957. United States v. Raines, 172 F.Supp. 552 (D.C. Ga. 1959). 
This was an action instituted by the Attorney General against certain 


registrars of a county in Georgia. The complaint sought preventive 
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relief against alleged deprivation of the voting rights of certain named 
persons on account of race or color. The complaint charged that wrongful 
deprivation would result from improper administration of the state regis- 
tration laws. The opinion does-not indicate that the charges related to 
Congressional elections and the only Constitutional provision considered 


was the Fifteenth Amendment. 


The provision of the 1957 Act that the District Court held 
invalid was 42 U.S.C. 1971(c). This includes references to subsectiong 


(a) amd (b) of the same section. The three subsections follow: 


Chapter 20, --ELECTIVE FRANCHISE 


§ 1971. Voting rights--(a) Race, color, or previous 
condition not to affect right to vote. 


All citizens of the United States who are otherwise 
qualified by law to vote at any election by the people 
in any State, Territory, district, county, city, parish, 
township, school district, municipality, or other ter- 
ritorial subdivision, shall be entitled and allowed to 
vote at all such elections, without distinction of 
race, color, or previous condition of servitude; any 
constitution, law, custom, usage, or regulation of 
any State or Territory, or by or under its authority 
to the contrary notwithstanding. 


(b) Intimidation, threats, or coercion. 


No person, whether acting under color of law or 
otherwise, shall intimidate, threaten, coerce, or at- 
tempt to intimidate, threaten, or coerce any other 
person for the purpose of interfering with the right 
of such other person to vote or to vote as he may 
choose, or of causing such other person to vote for, 
or not to vote for, any candidate for the office of 
President, Vice President, presidential elector, Mem- 
ber of the Senate, or Member of the House of Repre- 
sentatives, Delegates or Commissioners from the 
Territories or possessions, at any general, special, 
or primary election held solely or in part for the 
purpose of selecting or electing any such candidate. 
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(c) Preventive relief; injunction; costs. 
Whenever any person has engaged or there are 

reasonable grounds to believe that any person is 

about to engage in any act or practice which would 

deprive any other person of any right or privilege 

secured by subsection (a) or (b) of this section, the 

Attorney General may institute for the United States, 

or in the name of the United States, a civil action 

or other proper proceeding for preventive relief, 

including an application for a permanent or tempo- 

rary injunction, restraining order, or other order. 

In any proceeding hereunder the United States shall 

be liable for costs the same as a private person, 
The District Court pointed out that 42 U.S.C. 1971(c) is directed against 
any person who is about to do certain acts, and is not limited to persons 
acting under color of governmental authority, The Court considered 
whether subsection (a) supplied such a limitation and concluded that it 
did not, The Court said the language at the end of 1971(b) beginning 
with "any constitution, law" and ending with "to the contrary notwith- 
standing” was not intended to limit all that had gone before, because 
to do so would preclude relief in the event that direct and positive state 
action was the cause of improper discrimination, 

By way of comment, the words "any person" in 42 U.S.C. 1971(c) 
appear to have two meanings, depending upon the nature of the alleged 
offense. Insofar as subsection (c) allows preventive action in situations 
coming within subsection (a), section 1971 was presumably intended to cover 
violations of the Fifteenth Amendment; and insofar as subsection (c) 
authorizes preventive action in situations coming within subsection (b), 


it relates to the election of Senators, Representatives, and Presidential 


Electors, and thus involves Articles I and II of the Constitution, 
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However, the nature of Congressional power under these two types of 
Constitutional Provisions differs considerably. In respect of Con- 
gressional elections, Congress has power to punish offenses by in- 
dividuals acting in a private capacity, but under the Fifteenth Amend- 
ment Congress can act only against governmental action. Accordingly, 
the expression “any person" in 1971(c) may mean one thing in respect 
of offenses involving Congressional elections and another thing in 
respect of state elections. The meaning for Congressional elections 
is not limited, but it must be limited for state elections in order to 
keep within the Fifteenth Amendment. If subsection (c) is taken by 
itself and on its face, it would apply to private action interfering 
with state elections, But this is beyond the power of Congress. 

The District Court opinion pointed out that 42 U.S.C. 1971(c) 
is broad enough to encompass both constitutional and unconstitutional 
matters, The section was compared to a fish net large enough to catch 
fish that may not properly be caught as well as a proper catch. This 
analysis was supplemented by quotations from the testimony of Attorney 
General Brownell at the hearings on the 1957 Civil Rights Act that the 
Government would enforce only those parts of the statutes that are 
constitutional, and that the Government would not act contrary to a 
Supreme Court opinion, 

The Supreme Court may perhaps be more willing than the 


District Court to interpret 42 U.S.C. 1971 in a manner that brings it 


within the Constitution but, nevertheless, the problem presented by 
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that enactment illustrates the distinct nature of the various constitu- 
tional provisions on elections and voting and the difficulty of im- 
plementing a number of the constitutional provisions with a single 
statutory provision, In fact, it is practically impossible to combine 
the constitutional provisions without having an awkward interpretive 
problem somewhere. This is particularly evident in attempts to im- 
plement both the “Anti-Discrimination" amendments and the provisions 
of Articles I and II, in the same statutory paragraph, but it might 
also arise in efforts to deal with the manner of conducting both Con- 
gressional and Presidential elections. How serious these difficulties 
may be, cannot be said, because the Supreme Court has not passed on 
certain aspects of the matter, but the difficulty could probably be 
reduced materially by implementing each type of constitutional pro- 


vision apart from the others. 
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Exuisit 7 


FEDERAL COURT EQUITY DECREE FORMS REFERRED 
TO BY THE ATTORNEY GENERAL DURING HIS TES- 
TIMONY BEFORE THE COMMITTEE 


DEPARTMENT OF JUSTIOE, 
Washington. 
MEMORANDUM TO THE ATTORNEY GENERAL 


Re decrees in the four cases instituted under the Civil Rights Acts of 1957. 


This is in response to your request of February 5, 1960, for copies of decrees or 
proposed decrees in the four cases instituted under the Civil Rights Act of 1957. 

You were previously furnished with a copy of the decree rendered by the Dis- 
trict Court for the Eastern District of Louisiana in United States v. McElween, 
et al., and a copy of a proposed decree in United States v. Fayette County Demo- 
cratic Executive Committee, et al., which is pending in the District Court for the 
Western District of Tennessee. An additional copy of each of those decrees is 
attached. 

The other two cases, United States v. Raines, et al. and United States v. 
Alabama, are pending in the Supreme Court and have not yet been tried on the 
merits. If ultimately the Government is successful in these two cases, then 
presumably the decrees will follow the prayers in the complaints. For that 
reason, we have set forth below the prayer in each of those cases. 


(1) 


“UNITED STATES OF AMERICA UV. JAMES GRIGGS RAINES, Drxon OxForD, ROSCOER 
RapForD, REGISTRARS OF TERRELL COUNTY, GrorGIA, F. LAWSON Cook, SR., AND 
Mrs. F. Lawson Cook, Sr., Deputy REGISTRARS 


“WHEREFORE, Plaintiff prays this Court that after hearing, this Court issue a 
preliminary and permanent injunction enjoining the defendants, their agents, 
employees, successors, and all persons in active concert and participation with 
them from: 

“(1) following different procedures in the processing or time of processing of 
applications of Negro citizens to register to vote from the procedures applied to 
applications of white citizens to register to vote: 

“(2) failing or refusing, on the ground that the following persons failed to 
meet the requirements of the literacy test provided by the law of the State of 
Georgia, to certify to the appropriate county or State official or agency that the 
said persons are eligible to register to vote in Terrell County: Eddie George 
Lowe, Edna Mae Lowe, Janie Breedlove, Davey Louis Gibson, and Grace Boyd 
Gibson. 

“(3) applying more stringent standards and criteria in the administration of 
the literacy test or any other test provided by the Constitution and laws of 
Georgia to Negro applicants in Terrell County from those standards and criteria 
applied to white applicants for registration. 

“(4) engaging in any acts, practices, methods, or procedures which discriminate 
or tend to discriminate against any applicant for registration because of said 
applicant’s race or color. 

“Plaintiff also prays this Court for any such further relief that the interest of 
justice requires or that this Court may direct.” 


(2) 
“UNITED STATES OF AMERICA UV. STATE OF ALABAMA, ET AL. 


“WHEREFORE, Plaintiff respectfully prays: 

“(a) that this Court adjudge, decree and declare that the following practices 
are in violation of the Constitution and laws of the United States, and that the 
Defendants are under the legal duty not to engage in such practices: 

“(1) The maintenance of racially segregated registration facilities (as averred 
in paragraph 10 hereof) ; 

“(2) The refusal of a board of registrars to convene or to receive or to act 
upon applications for registration for voting for the purpose of preventing Ne- 
groes from becoming registered voters (as averred in paragraph 11 hereof) ; 
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“(3) The following of arbitrary and discriminatory practices as between Ne- 
gro and white applicants for registration, including the practices of 

“(a) Unreasonably delaying the admittance of Negro but not of white persons, 
to the registration office; 

“(b) The holding of irregular and unreasonable hours for the receipt of ap- 
plications of Negroes ; 

“(ce) The refusal to entertain applications of Negroes at normal business 
hours; 

“(d) The failure to convene the Board at the times announced ; 

“(e) The closing of the registration office provided for Negro applicants while 
registering white applicants elsewhere ; 

“(f) The failure to reveal the hours at which the applications of Negroes 
would be received ; 

“(g) Unreasonably prolonging the registration process in the case of those 
Negroes who finally were admitted to the registration office. (as averred in 
paragraph 13 hereof) ; 

“(4) The application of different and more stringent standards to Negro than 
to white applicants for registration for voting (as averred in paragraph 14 
hereof) ; 

“(5) The failure to register qualified Negro applicants for registration for 
voting on account of their race or color (as averred in paragraph 15 hereof). 

“(b) That this Court issue a permanent injunction enjoining the Defendant 
State of Alabama, through its agents, officials, and agencies, the Defendant Regis- 
tration Board, and the Defendants Grady Rogers, E. P. Livingston, their suc- 
cessors, and the agents and employees of said Defendants, from : 

“(1) Maintaining separate offices for Negro and white applicants; 

“(2) Failing and refusing, on the grounds of race or color, to convene and 
function as a board of registrars; 

“(3) Using different facilities and procedures for registering Negro appli- 
cants from those used for white applicants ; 

“(4) Failing or refusing, for reasons of race or color, to register the persons 
listed in paragraph 15 of this complaint and others similarly situated; 

“(5) Applying different and more stringent standards and rules to Negro 
applicants for registration than to white applicants in the administration of 
registration requirements provided by the constitution and laws of the State 
of Alabama ; 

“(6) Engaging in any other acts, practices, methods or procedures in what- 
ever form, whether by law, custom, or otherwise, which discriminate or tend 
to discriminate against any applicant for registration for voting in Macon Coun- 
ty, Alabama, on account of his race or color. 

“(e) That this Court grant such additional relief as justice may require or 
as may be required in aid of the jurisdiction of this Court.” 


JOSEPH M. F. RYAN, Jr., 
Acting Assistant Attorney General, Civil Rights Division. 


(February 4, 1960) 


IN THE UNITED STATES DISTRICT COURT FOR THE WESTERN 
DISTRICT OF TENNESSEE WESTERN DIVISION 


Civil Action No. 3835 


UNITED STATES OF AMERICA, PLAINTIFF, Vv. FAYETTE COUNTY DEMOCRATIC EXECU- 
TIVE COMMITTEE; HUGH PRESTON PARKS, SR., CHAIRMAN; JOE N. CocKE, SECRE- 
TARY; JAMES L. Day; Homer SMITH; JAMES SAMUEL RHEA: JOHN SHELTON 
WILper, Sr.; Epwarp Rippick SHORE; JoHN A. WEBER; Dr. L. D. McAULEY: 
ALBERT THOMAS; Sam F. DuNN; Ropert Lee TACKER; BERNARD FRANKLIN: 
HERMAN Knox Crawrorp; M. WILBURN PaRKS, JR. ; INDIVIDUALLY AND AS MEM- 
BERS OF THE FAYETTE COUNTY DEMOCRATIC EXECUTIVE COMMITTEE ; THE CENTRAL 
COMMITTEE OF THE FAYETTE CouNTY Democratic EXECUTIVE COMMITTEE; AND 
HucGH Preston Parks, Sr., CHAIRMAN; Joe N. Cocke, SECRETARY; Dr. JoHN 
W. Morris; WitiiaM H. Cocke; WILLIAM TayLor Boyp; H. Cray McCarey; 
INDIVIDUALLY AND AS MEMBERS OF THE CENTRAL COMMITTEE OF THE FAYETTE 
County Democratic EXxecuTIVE COMMITTEE, DEFENDANTS 
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DECREE 


It is hereby ORDERED, ADJUDGED and DECREED that: 

1. The Fayette County Democratic Executive Commitee, its officers, members, 
agents and any persons acting in concert with it who have actual notice of this 
decree; the Central Committee of the Fayette County Democratic Bxecutive 
Committee and its officers, members, agents and any persons acting in concert 
with it who have actual notice of this decree; Hugh Preston Parks, Sr., Joe N. 
Cocke, individually and as officers and members of the Fayette County Demo- 
cratic Executive Committee; James L. Day, Homer Smith, James Samuel Rhea, 
John Shelton Wilder, Sr., Edward Riddick Shore, John A. Weber, Dr. L. D. 
McAuley, Albert Thomas, Sam F. Dunn, Robert Lee Tacker, Bernard Franklin, 
Herman Knox Crawford, M. Wilburn Parks, Jr., individually and as members 
of the Fayette County Democratic Executive Committee; Hugh Preston Parks, 
Sr., and Joe N. Cocke, individually and as officers and members of the Central 
Committee of the Fayette County Democratic Executive Committee; and Dr. 
John W. Morris, William H. Cocke, William Taylor Boyd, and M. Clay McCarley, 
individually and as members of the Central Committee of the Fayette County 
Democratic Executive Committee; together with the agents and any persons 
acting in concert with any of the foregoing named individuals having actual 
notice of this decree, are hereby permanently enjoined from 

(a) preventing citizens of the United States, on account of their race or color, 
from voting in any primary election in Fayette County, Tennessee; and 

(b) preventing citizens of the United States, on account of their race or color, 
from otherwise effectively participating in the nomination or election of any 
candidate for office in Fayette County, Tennessee. 

This Court retains jurisdiction of this cause for the purpose of issuing any 
and all additional orders herein as may, in its Judgment, become necessary for 
the purpose of modifying the same if, in its judgment, modification becomes 
necessary, and for the purpose of enforcing the same. 

Memphis, Tennessee, this ____-- Gay Of oi. , 1960. 

a , Judge. 





IN THE UNITED STATES DISTRICT COURT FOR THE EASTERN 
DISTRICT OF LOUISIANA, NEW ORLEANS DIVISION 


Civil Action No. 9146 


UNITED STATES OF AMERICA, PLAINTIFF, 0, D1taz D. McELVEEN, E. Ray MCELVEEN, 
Saxon FARMER AND EUGENE FARMER, INDIVIDUALLY AND AS MEMBERS OF THE 
CITIZENS COUNCIL OF WASHINGTON PARISH, LOUISIANA; CurRTIS M. THOMAS, 
REGISTRAR OF VOTERS OF WASHINGTON PARISH, LOUISIANA, AND THE CITIZENS 
CoUNCIL OF WASHINGTON PARISH, LOUISIANA, DEFENDANT 


DECREE 


Pursuant to the Findings of Fact and Conclusions of Law, entered this date, 
it is ordered, adjudged and decreed that, pending further order of this Court: 

1. Diaz D. McElveen, E. Ray McElveen, Saxon Farmer, and Eugene Farmer, 
individually and as members of the Citizens Council of Washington Parish, 
Louisiana, together with their agents and any persons acting in concert with them 
who have actual notice of this decree, are hereby enjoined from causing or 
initiating challenges or filing any affidavits of challenge which have as their 
purpose or effect discrimination based on race or color against registrants of 
Washington Parish, Louisiana, and from further engaging in any other acts and 
practices which would interfere with the rights of any citizen of the United 
States to vote at any election without distinction of race or color. 

2. The Citizens Council of Washington Parish, Louisiana, its officers, members, 
agents, and any persons acting in concert with it who have actual notice of this 
decree, is hereby enjoined from causing or in any way participating in the filing 
of affidavits of challenge which have as their purpose or effect discrimination 
based on race or color against registrants of Washington Parish, Louisiana, and 
from further engaging in any other acts and practices which would interfere 
with the rights of any citizens of the United States to vote at any election with- 
out distinction of race or color. 
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3. Curtis M. Thomas, individually and as Registrar of Voters of Washington 
Parish, Louisiana, his deputies and agents, and the successors of each, are hereby 
enjoined as follows: 

(a) From giving any legal effect whatsoever to the approximately 1,377 chal- 
lenges filed in the office of Registrar of Voters of Washington Parish, Louisiana 
against Negro registrants of that parish by the four individuals named in para- 
graph 1 of this decree during the period February 1, 1959, to June 16, 1959, both 
inclusive, or from giving any legal effect to any prior proceedings or orders based 
directly or indirectly upon such challenges. 

(b) From permitting the names of any of the approximately 1377 persons 
challenged as set out in paragraph 3(a) of this decree, to remain off the present 
and current rolls of qualified voters of Washington Parish, Louisiana, or from 
a legal supplement thereto, longer than ten days from the date of this decree. 
It is the intent and purpose of this paragraph that the persons enjoined shall 
do whatever is necessary to be done to reinstate within ten days from the date 
of this decree upon the current rolls of qualified voters in Washington Parish 
and upon all official copies thereof, the names of all of the said approximately 
1377 persons. 

(c) From acting upon or giving effect to any challenges of registrants in 
Washington Parish, Louisiana, which might hereafter be filed in his office which 
have as their purpose or effect discrimination based upon race or color. 

4. In effectuation of this decree, Curtis M. Thomas, Registrar of Voters of 
Washington Parish, Louisiana, is further ordered to file with the Clerk of this 
Court within ten days from the date hereof, a detailed report in writing of his 
full compliance with the provisions of Paragraph 3(b) of this decree. 

5. In further effectuation of this decree, Curtis M. Thomas, Registrar of 
Voters of Washington Parish, Louisiana, together with his successors, is further 
ordered to keep and maintain, from and after February 1, 1960, a tabulation 
showing the number of registrants of each race whose right to remain on the 
registration rolls of Washington Parish is challenged. If at the end of any 
three-month period thereafter, more than 5% of the registrants of any one race 
shall have been challenged, he shall within ten days thereafter submit to this 
Court a detailed report in writing concerning such challenges, giving the bases 
thereof and indicating whether the same or similar bases of challenges appear 
in the records of other registrants. 

6. In further effectuation of this decree, the parties to this cause may at any 
time apply to this Court for an order for the inspection of, and photographing 
of, any or all records in the office of the Registrar of Voters of Washington 
Parish, Louisiana. 

This Court retains jurisdiction of this cause of the purpose of issuing any 
and all additional orders herein as may, in its judgment, become necessary for 

the purpose of modifying the same if, in its judgment, modification becomes 
necessary, and for the purpose of enforcing the same. 

New Orleans, Louisiana, this 11th day of January 1960. 


J. SKELLY WRIGHT, Judge. 


| 





S: 








Exuisit 8 


SAMPLE BALLOTS FROM NORTH CAROLINA REFERRED 
TO BY THE ATTORNEY GENERAL IN HIS TESTIMONY 
BEFORE THE COMMITTEE 


SAMPLE BALLOT 


OFFICIAL PRESIDENTIAL 
BALLOT 


"INSTRUCTIONS TO VOTER 


1. To vote a straight ticket, make a cross [x] mark in the circle of 
the party you desire to vote for. 

2. A vote for the names of candidates for President and Vice- 
President is a vote for the Electors of that party, the names of 
whom are on file with the Secretary of State. 

3. If you tear or deface or wrongly mark this ballot, return it and get 


DEMOCRATIC} REPUBLICAN 


FOR A STRAIGHT TICKET 











MARK WITHIN THIS CIRCLE 


For President and Vice- 


President of The United 
States: 


DWIGHT D. EISENHOWER 
RICHARD M. NIXON 


MARK WITHIN THIS CIRCLE 


For President and Vice- 
President of The United 
States: 


ADLAI E. STEVENSON 
ESTES KEFAUVER 


Election November 6, 1956. oe F. Hamp Quis 


Chairman State Board of Elections 
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SAMPLE BALLOT 


OFFICIAL BALLOT FOR U. S. SENATOR, STATE 
OFFICERS AND CONGRESSMAN 


INSTRUCTIONS TO VOTER 

1. To vote a straight party ticket, make a cross (% mark in the circle of 
the party you desire to vote for. 

2. To vote a split ticket, or in other words for candidates of different par- 
ties, omit making a cross mark §& in the party circle at the top of the 
ballot and mark in the voting square opposite the name of each candi- 
date on the ballot for whom you wish to vote. 

3. If you should mark in the party circle at the top of the ballot and also 
mark opposite the name of any candidate of any party, such ballot shall 
be counted as a straight party vote for all of the candidates of the party 
whose name the cross mark {J is placed in the party circle. 


DEMOCRATIC] REPUBLICAN 


FOR A STRAIGHT TICKET FOR A STRAIGHT TICKET 























MARK WITHIN THIS CIRCLE MARK WITHIN THIS CIRCLE 


For Governor 


(] LUTHER H. HODGES 


For Lieutenant vernor 


(] LUTHER E. BARNHARDT 


For Secretary of State 


["] THAD EURE 


For State Auditor 
(] HENRY L. BRIDGES 


vernor 


or 
(] KYLE HAYES 








For Lieutenant Governor 


(1) JOE A. DUNN 


For Secretary of State 


[-] GROVER C. ROBBINS 


For State Auditor 


” WILLIAM WHITE 
For State Treasurer 
(-] CALVIN MONROE ADAMS 


For Attorney General 
C) C. £&. HYDE 


For Supt_ of Public Instruction 
(} T. &. STORY 

Por Commi re 
(_] FRED R. KEITH 


“Ver Tpasnladlonce of Tasutanse 
(1) DAVID W. LEE 


For Commissioner of Labor 
([] J. M. STANCIL 


s 
Chief Justice of Supreme Court 


O 








For State Treasurer 
C) EDWIN GILL 


[_] GEORGE B. PATTON 

["] CHARLES F. CARROLL 

(j &. Y. BALLENTINE 

{_] CHARLES F. GOLD 

"Tor Commissioner of Labor 
{_] FRANK CRANE 


Wor Thiet Santice of Gapreme Court 
—] 4. WALLACE WINBORNE 


“Por Associate Justice Supreme Court For Associate Justice Supreme Court 
[| WILLIAM B. RODMAN, JR. 


Oo 


For Judge Superior Court and Dist. For Judge Superior Court Snd Dist 


[] MALCOLM C. PAUL oO 

tor 4 For Judge Superior Court Srd Dist 
(_] WILLIAM J. BUNDY oO 
“For Judge Superior Court Oth Dist. For Judge Superior Court Oth Dist. 
] HAMILTON H. HOBGOOD oO 
» For Jw Superior Court 1 st. For dudge Superior Court 18th Dist 
(_] RAYMOND B. MALLARD oO 

For Judg= i For Judge Superior Court 14th Dist. 


[] CLARENCE W. HALL 
Tor Sadne Guperlor Court Teh Diet 
[-) MALCOLM B. SEAWELL 
—Tor Jedge Saperior Court tah Dist — 
(] L. RICHARDSON PREYER 
For Judge Superior Court Sind Dist 
(] HUBERT E. OLIVE 
For Judge Superior Court Sith Dist 
([] J. FRANK HUSKINS 
—For Tudge Superior Court S0uh Diet 
(] HUGH B. CAMPBELL 

bor Judge Superior Court 27th Dist. 
(] P. C. FRONEBERGER 


For United States Senator 


[ SAM J. ERVIN, JR. 


For Member of Congress 
Fourth Congressional District 
[_] HAROLD D. COOLEY 


, 


‘or Judge Superior (ourt 16th Dist 


, 


‘or Judge Superior (Court 18th Dist 


or Judge Superior Court 22nd Dist 


0 0 


For Judge Superior Court 24th Dist 


0 


For Judge Superior Court 26th Dist 


0 


For Judge Superior Court 27th Dist 


O 


For United States Senator 


[] JOEL A. JOHNSON 





For Member of Congress 
Fourth Congressional District 


Riection November 6, 1986 Hamp, 


Cheirmen State Board of Blections 











FEDERAL REGISTRARS 


SAMPLE BALLOT 
Official Ballot for Legislative, County and Wake 
Forest Township 





INSTRUCTIONS TO VOTER 


a straight party ticket, make a cross () mark in the circle of 

the party you desire to vote for. 

; vote a split ticket, or in other words for candidates of different parties, 
omit making a cross mark (><) in the party cirele at the top of the ballot 
and mark in the voting square opposite the name of each candidate on the 
ballot for whom you wish to vote. 

3. If you should mark im the party circle at the top of the ballot and also 
mark opposite the name of any candidate of any party, such ballot shall 
be counted as a straight vote for all of the candidates of the party 
whose name the cross (xX) is placed in the party cirele. 

4. If you tear or deface or wrongly mark this ballot, return it and get another. 




















MARK WITHIN THIS CIRCLE MARK WITHIN THIS CIRCLE 
For State Senator, 18th District For State Senator, 13th District 
(Vote for Two) (Vote for Two) 
( J. W. Hoyle (j A. D. Barber 
(] James M. Poyner L) P. Floyd Brookens 
For House of Representatives For House of Representatives 
(Vote for Three) (Vote for Three) 
(Cj W. C. Harris, Jr. C) B. H. Ingle, Sr. 
C) Philip R. Whitley (CO) David D. Lacey 
(J W. Brantley Womble (_] Kenneth R. Smith 
For Auditor For Auditor 
( A. C. Hall () Beatrice T. Summers 
For Register of Deeds Por Register of Deeds 
] W. Frank Booker C) Irene Todd Alligood 
For Treasurer For Treasurer 
(CD L. A. Doub () Daniel A. West 
For County Commissioner For County Commissioner 
Raleigh District Raleigh District 
(CD Ben W. Haigh () Arthur C. Hayes 
For County Commissioner For County Commissioner 
Northern District Northern District 
C W. W. Holding PD wsscealeeiaelamemimmemaemasie aiid e 
For County Surveyor For County Surveyor 
Fs cermencscecricoreeeeenctenssesisidgeecln a SC 
For Constable, Wake Forest Township For Constable, Wake Forest Township 
C0 W. Addie Stell ey) DE ee) saree ae 
For Justice of the Peace Por Justice of the Peace 
Wake Forest Township Wake Forest Township 
(Vote for Four) (Vote for Four) 
() J. M. Hockaday i. es 
C) C. L. Matheny D5 Sei cess ninberlinnniteld- tena 
CO Luther L. Tuck ae 
0 oe edict) eens dianliionaliaialai 





Election November 6, 1956. 


Rs, 0 Cte 


Chairman Woke County Board of Elections 
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SAMPLE BALLOT 


OFFICIAL BALLOT FOR U. S. SENATOR, STATE 
OFFICERS AND CONGRESSMAN 


“INSTRUCTIONS TO VOTER 

1. To vote a straight party ticket, make a cross {% mark in the circle of 
the party you desire to vote for. 

To vote a split ticket, or in other words for candidates of different 
parties, omit making a cross mark [XJ in the party circle at the top 
of the ballot and mark in the voting square opposite the name of each 
candidate on the ballot for whom you wish to vote. 

3. If you should mark in the party circle at the top of the ballot and also 
mark opposite the name of any candidate of any party, such ballot 
shall be counted as a straight party = be all of the candidates of 
the y whose name the cross mark 


DEMOCRATIC REPU BLICAN 


FOR A STRAIGHT TICKET FOR A STRAIGHT TICKET 


ro 














MARK WITHIN THIS CIRCLE 


r United States itor 
(Term ending Jan. 3, 1961) 


{] B. EVERETT JORDAN 


For Attorney e: 
(Term ending Dec. 31, 1960) 


[-}] MALCOLM B. SEAWELL 
~ For Chief Justice of Supreme Court 
(] J. WALLACE WINBORNE 


MARK WITHIN THIS CIRCLE 


or ites vr 
(Term ending Jan. 3, 1961) 
(_] RICHARD C. CLARKE, JR. 


ttorney mera 
(Term ending Dec. 31, 1960) 








ul 


or C f ce upreme urt 


| 


For Associate Justice of! preme 


(_] EMERY B. DENNY 


For Associate Justice of Supreme Court 
[_] CARLISLE W. HIGGINS 


“For Judge of Superior Court 6th Dist. 
[(_] JOSEPH W. PARKER 


For Judge of Superior Court 10th Dist. 
(_] WILLIAM Y. BICKETT 


“For Judge of Superior Court 1ith Dist. 
[_] CLAWSON L. WILLIAMS, SR. 
(Term ending Dec. 31, 1962) 

(] HEMAN R. CLARK 

“For Judge of Superior Court 16th Dist. 
(Term ending Dec. 31, 1962) 

{_] HENRY A. McKINNON, JR. 


ite Justice oi preme Court 


| 


at ustice 0! preme Court 


perior Court 6t 


O yO 


For Judge of Superior Court 10th Dist. 


perior Court if 


| | 


© Judge of Superior Court 1 
(Term ending Dec. 31, 1962) 


, 


‘or Judge o' ior Court 16th 
(Term ending Dec. 31, 1962) 


O 
For Judge of Superior Court 19th Dist. For Judge of Superior Court 19th Dist. 
[_] FRANK M. ARMSTRONG oO 
For Judge of Superior Court 20th Dist. or Judge of Su ‘ourt st. 
{_] F. DONALD PHILLIPS 0 
For Judge of Superior Court 2ist Dist. For Judge of Superior Court 2ist Dist. 


[-] WALTER E. JOHNSTON, JR. 
“For Judge of Superior Court 23rd Dist. 
{_] ROBERT M. GAMBILL 


For Judge of Superior Court BBth Dist. 
(Term ending Dec. 31, 1962) 


(1) JAMES C. FARTHING 


For Judge of Superior Court Seth Dist. 
C] W. K. McLEAN 


For Judge of Su r art 
(C] J. WILL PLESS, JR. 


“For Judge of Superior Court 80th Dist. 
{_] GEORGE B. PATTON 


, 


‘or Judge of Superior Court 23rd 


Hl 


or Judge of Superior Court 25th 
(Term ending Dec. 31, 1962) 


3(C 
5 


Judge o 


O 





5 
= 
c 


© Court 


r Court 


Oo 


or Wiember oO ngress 


Fourth District 
(1) HAROLD D. COOLEY 


or Oo ngress 
Fourth District 


(1 LT. DARK, JR. 








Election November 4, 1958. 


13,0 Lp 


Chairman State Board of Elections 
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SAMPLE BALLOT 
Official Ballot for Solicitor, Legislative, County and 
Wake Forest Township 





INSTRUCTIONS TO VOTE 


1. To vote a straight party ticket, make a croas (X) mark in the circle of 
the party you desire to vote for. 

2. To vote a split ticket, or in other words for candidates of different parties, 
omit making a cross mark (X) in the party circle at the top of the ballot 
and mark in the voting square opposite the name of each candidate on the 
ballot for whom you wish to vote 

3. If you should mark in the party circle at the top of the ballot and also 
mark opposite the name of any candidate of any party, such ballot shall 
be counted as a straight party vote for all of the candidates of the party 
whose name the cross mark (X) is placed in the party circle. 


DEMOCRATIC 


FOR A STRAIGHT TICKET 


O 


MARK WITHIN THIS CIRCLE 


For Solicitor, 7th Solicitorial District 


[_] Lester V. Chalmers, Jr. 


For State Senator, 18th District 


REPUBLICAN 


FOR A STRAIGHT TICKET 


O 


MARK WITHIN THIS CIROLE 


For Solicitor, 7th Solicitorial District 


For State Senator, 18th District 


(Vote for Two) (Vote for Two) 
(_] Ike F. Andrews CO G. H. Wright, Jr. 
{_] John R. Jordan, Jr. CD xnseosnibipicadiipniens 
ie “hire mien or Three) 
C] W. C. Harris, Jr. C) B. HL. Ingle, Sr. 
CD Philip R. Whitley (DO M. Butler Prescott 
C) W. Brantley Womble ( Daniel A. West 
For Clerk of Superior Court For Clerk of Superior Court 
(] J. Russell Nipper Ib issih ltciaeainicnsadsiaal 
For Sheriff For Sheriff 
1] Robert J. Pleasants aa cea 
For Coroner 


() M. W. Bennett 


For County Commisstoner 
Western District 


) J. Dewey Powell 


For County Commisstoner 
Eastern District 


(] Carey N. Robertson 


For County Commissioner 
Southern District 


{] Sam A. Yancey, Sr. 


For County Surveyor 


() Early ©. Smith 





For Constable, Wake Forest Township For Constable, Wake Forest Township 


(] R. Louis Pearce Ee cncianseecihapinii 


For Justice of the Peace For Justice of the Peace 
Wake Forest Township Wake Forest Township 
(Vote for Four) (Vote for Four) 
() Thad J. Davis 
(] J. M. Hockaday 


(J Luther L. Tuck 


os 


a 


GL.Ch 
j 


Election November 4, 1958. 


(Rae Wo Sat 


Chairman Weke County Board of Blections 
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SAMPLE BALLOT 
OFFICIAL BALLOT ON 


CONS ron AAEM D MENT 





INSTRUCT IONS To VOTER 


1. To vote FOR amendment, make a cross {%] mark in the square to 
the left of the word FOR. 

. To vote AGAINST amendment, make a cross mark in the square 
to the left of the word AGAINST. 


2 





[ FOR amendment increasing jurisdiction of justices of the peace. 


[|] AGAINST amendment increasing jurisdiction of justices of the peace. 


2.0 Dre: 


Chairman State Roard of Flections 


Rlection November 4, 1958. 
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SAMPLE BALLOT 
OFFICIAL BALLOT ON 
CONSTITUTIONAL AMENDMENTS 


INSTRUCTIONS TO VOTER 


1. To vote FOR any amendment, make a cross [xX] mark in the square to the 
left of the word FOR. 

2. To vote AGAINST any amendment, make a cross [x] mark in the square 
to the left of the word AGAINST. 

3. If you tear or deface or wrongly mark this ballot, return it and get 
another. 


SPECIAL SESSION SCHOOL AMENDMENT 


[|] FOR constitutional amendment authorizing education expense grants 
for private education and authorizing local vote to suspend local schools. 


[] AGAINST constitutional amendment authorizing education expense 
grants for private education and authorizing local vote to suspend local 
schools. 











REGULAR SESSION AMENDMENTS 
1. 


[_] FOR amendment allowing limited necessary compensation of members 
of the General Assembly. 


(| AGAINST amendment allowing limited necessary compensation of 
members of the General Assembly. 


2. 
[_] FOR constitutional amendment changing the date for convening the 
General Assembly from January to February. 


[|] AGAINST constitutional amendment changing the date for convening 
the General Assembly from January to February. 


3. 
FOR amendment authorizing married woman to exercise powers of 
attorney conferred upon her by her husband. 


[|] AGAINST amendment authorizing married woman to exercise powers 
of attorney conferred upon her by her husband. 





Chairman State Board of Elections 
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SAMPLE BALLOT 


STATE BOND ELECTION 


OCTOBER 27, 1959 


INSTRUCTIONS | 


t. To vote “FOR” any issue of bonds make a cross {Xj mark in the square 
to the left of the word “FOR”. ; 
2. To vote “AGAINST” any issue of bonds make a cross mark in the 


square to the left of the word “AGAINST”. 


(] FOR 
(_) AGAINST 


() FOR 
(| AGAINST 


(j FOR 
|] AGAINST 


(] FOR 
(_) AGAINST 


() FOR 
(_] AGAINST 


|} FOR 
(_} AGAINST 


(_} FOR 
(_} AGAINST 


[j FOR 
L) AGAINST 
(_] FOR 
L] AGAINST 


a 
the issuance of $18,891,000 State Educational Institu- 
tions Capital Improvement Bonds of the State of North 
Carolina for capital improvements at the State’s educa- 
tional institutions and agencies. 


i. 
the issuance of $12,053,000 State Mental Institutions 
Capital Improvements Bonds of the State of North 
Carolina for capital improvements at the State’s mental 
institutions. 


3. 
the issuance of $1,500,000 Community College Capital 
Improvement Bonds of the State of North Carolina for 
grants-in-aid for community college capital improve- 
ments. 


4. 
the issuance of $500,000 Hospital Capital Improvement 
Bonds of the State of North Carolina for the purpose 
of providing funds for participation by the State 
through the Medical Care Commission in local hospital 
construction. 

5. 


the issuance of $100,000 State Armory Capital Improve- 
ment Bonds of the State of North Carolina for capital 
improvements for the North Carolina Armory Com- 
mission. 
6. 

the issuance of $466,000 State Training School Capital 
Improvement Bonds of the State of North Carolina 
for capital improvements at the State’s correctional in- 
stitutions. 


7. 
the issuance of $140,000 State Blind Rehabilitation 
Center Capital Improvement Bonds of the State of 
North Carolina for capital improvements at the State’s 
Blind Rehabilitation Center. 


8. 
the issuance of $500,000 North Carolina State Ports 
Bonds of the State of North Carolina for Port facilities 
at Southport, Brunswick County, North Carolina. 


9. 


the issuance of $250,000 Historical Sites Construction 
and Restoration Bonds of the State of North Carolina. 


13.0 Lt - 


Chairman State Board of Elections 








